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 State Motions CD—Newly updated!
New members will receive a comprehensive CD of state forms and
motions, including DWI, post-trial, pretrial, and sexual assault mo‑
tions.
 Brief, Motion, and Memo Bank
A library of the collected tools of the trade from some of the top
criminal defense lawyers in the state.
 Listserves
A partnership to engage community members in areas of significant
decisions, legislative and capital issues/updates, upcoming seminars
and events, and more . . .
 Legislature
A team of lobbyists involved in the legislative effort and keeping
members up to date.
 Ethics Hotline
If you have a question about ethics in criminal defense law, call the
hotline at 512-646-2734 and leave a message. You will receive a call
or several calls within 24 hours.
 Updated iPhone/iPad/Droid/Windows 7 App
An entire library of criminal codes and statutes in the palm of your
hand.
 Voice for the Defense magazine—print and online
A subscription to the only statewide magazine written specifically for
defense lawyers, published 10 times a year.
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Comprehensive listing of current TCDLA members, print or PDF
version, updated yearly. Online directory updated daily.
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investigation, mitigation, and forensics specialists.
 Significant Decisions Report
Professional reports summarizing state and federal cases, emailed
weekly.
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Ten percent discount for members. Enterprise is the largest r ental car
company in North America in terms of locations and number of cars,
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New members will receive a comprehensive CD of state forms and mo‑
tions, including DWI, post-trial, pretrial, and sexual assault motions.
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fense lawyers and other valuable information and sites.
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with San Antonio Criminal Defense
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February 18
CDLP | PD DWI
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February 17–20
TCDLA | NACDL
Austin, TX
February 19
CDLP | Indigent Defense/Veterans
Dallas, TX
Seminars sponsored by CDLP are funded
by the Court of Criminal Appeals of Texas.
Seminars are open to criminal defense
attorneys; other professionals who support
the defense of criminal cases may attend
at cost. Law enforcement personnel and
prosecutors are not eligible to attend.
TCDLA seminars are open only to criminal
defense attorneys, mitigation specialists,
defense investigators, or other professionals
who support the defense of criminal cases.
Law enforcement personnel and prosecutors
are not eligible to attend unless noted
“*open to all.”
**Open to all members

Note: Schedule and dates subject to change. Visit our website at www.tcdla.com for the most up-to-date information.
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Samuel E. Bassett

The Badge

T

President’s
Message

he tragic death of Deputy Goforth in Houston has again brought to the forefront the
issue of law enforcement’s changing relationship with segments of our society. It is on
my mind as I write this column in the days following his funeral, attended and watched
by thousands in our state and in our country. It was shocking to learn that this father and
husband senselessly lost his life simply for wearing the uniform.
As a criminal defense lawyer, I am in the midst of the constitutionally recognized ten‑
sion between law enforcement authority and individual accused citizens. Every day I go
to the courthouse, I am a player in the necessary stress between the two viewpoints. Our
forefathers endorsed the necessity of the tension in the writing of the Constitution and the
Bill of Rights. Obviously, the passing of over two hundred years has occasioned change in
what defines abusive governmental power. Technology and media (social and conventional)
are in the process of redefining the paradigm in new ways. Soon most police officers will be
equipped with body cameras to further document all contacts with the public.
In Austin, where I practice, an activist group regularly patrols the entertainment district
with cameras rolling to capture police contacts in conflict situations. These groups post
questionable behavior on the part of police officers, often within minutes. This is an un‑
precedented phenomenon happening across our country. In some instances, the audiovisual
evidence has stunned us, showing a clear abuse of police discretion on many occasions. In
a few instances, video recordings have captured seemingly homicidal actions by police of‑
ficers. The documenting of events is also shedding light on instances of racial mistreatment.
A bigger question is being urged again—is there a pattern of disparate treatment depending
upon your race? I believe that this turmoil will help us improve. The transition will carry a
lot of rhetoric and misplaced anger. Unexamined activity by those with power almost always
results in abuse of that power.
This reality has to be balanced against what I believe to also be true: the vast majority
of law enforcement officers are honest, not racially biased, and have a very difficult job.

Police officers are sworn protectors of our safety. They make
great sacrifices to gain a badge and even more to maintain it.
Imagine a career where the moment you start your shift, you
are under the threat of harm and even death without warn‑
ing. Further, imagine a career where a significant number of
people you are trying to protect detest you simply because you
wear the badge. This is why I strive to treat all law enforce‑
ment officers I meet in my work with the utmost respect, even
though it is my job to rigorously challenge them at times. When
possible, I always thank a police officer who has to appear in
court on one of my cases, even if I oppose their viewpoint on
that particular case.
Shortly after the tragic shooting of Deputy Goforth, hyper‑
bole and extremism emerged. The comment of “All Lives Matter”
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added fuel to the fire. I was concerned that this comment was
based upon an assumption that because the shooter was African
American, his senseless killing of the officer was an indication
of a war against law enforcement by that community. I thought
the comment was an unnecessary stoking of the fire, but also
understood it was made in a moment of grief and frustration.
Those in power have a responsibility to be accountable for their
words in difficult situations. It is argued that one cannot support
law enforcement and also be supportive of an examination of
racial prejudices. I stand for the proposition that you can detest
abuse of power by law enforcement (racially motivated or not)
while at the same time having the utmost respect for those who
risk their lives to protect us every day.
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Joseph A. Martinez

T

he TCDLA board of directors met in Dallas on September 12, 2015. Sam Bassett, presi‑
dent, announced the following informational items:
President Announcements: Sam welcomed everyone to the board meeting and stated
how excited he is to be here.
Recognitions, Sam Bassett: Sam gave recognition to Robb Fickman (Houston) for all
his organization and work for the Declaration of Independence Readings.
Timothy Cole Exoneration Commission, Sam Bassett: Sam will participate on the
commission as an advisor. John Convery is invited to continue to serve next year
as TCDLA President or appoint someone.
NACDL Report
Indigent Defense Report was given. John Convery will spearhead this issue and
work with NACDL.
Charles Butts Memorial Scholarship: Sam has created a Charles Butts Memorial
Scholarship, funded through the TCDLEI. You may donate through the TCDLA
office.
NACDL Reception and Seminar, Sam Bassett: NACDL will have a Midwinter Confer‑
ence on Mental Health February 17–20, 2016, in Austin. TCDLA and others will
sponsor a Texas-style reception. Contact the TCDLA office if you would like to
be a sponsor.
Fallen Heroes, Michael Gross: A moment of silence was given in recognition of fallen
hero Charlie Butts, who was a founding father of TCDLA from San Antonio.

The following motions were passed:*

Executive
Director’s
Perspective

MOTION: Minutes—June 20, 2015
Motion to adopt the minutes from the TCDLA Board Meeting on June 20, 2015,
in San Antonio made by Michael Gross, seconded by Susan Anderson—motion
carries.
MOTION: 401K
Motion to increase TCDLA 401k contribution for employees from 8% to 9.5%

*Minutes not approved by the Board

TCDLA Annual Report, FY 2014 (September 1, 2014, through August 15, 2015)
TCDLA
Number of Seminars

10

Number of Course Directors

CDLP/CCLI*
35

Online
58

Total
103

20

49

69

146

298

444

2,174

3,052**

Number of Non-Death Penalty CLE Hours

132

294.25

426.25

Number of Ethics CLE Hours

9.75

35.75

45.50

51.50

51.50

4.25

4.25

Number of Speakers
Number of Persons Trained

Number of Death Penalty CLE Hours
Number of Death Penalty Ethics Hours

85

5,311**

*CCLI, Capital Case Litigation Initiative, a Federal Department of Justice grant initiative through the Texas Court of Criminal Appeals
**Includes persons trained at CAILaw by Rick Wardroup through CDLP funds.

made by Susan Anderson, seconded by Bob Hin‑
ton—motion carries.
MOTION: FY 2015–16 TCDLA Budget
Motion to approve FY 2015–16 TCDLA budget
made by Roberto Balli, seconded by Susan Ander‑
son—motion carries.
MOTION: Check Signers—TCDLA Officers
Motion to approve TCDLA Officers as check sign‑
ers—Sam Bassett, John Convery, Mark Snodgrass,
David Moore, Kerri Anderson-Donica, and Grant
Scheiner—made by David Ryan, seconded by Nicole
DeBorde—motion carries.
MOTION: SABA Resolution for Jimmy Ellison
Motion to create a resolution for recognition of
Jimmy Ellison, Executive Director of San Antonio
Bar Association, made by Michael Gross, seconded
by George Milner—motion carries.
MOTION: Adjourn
Motion to adjourn at 12:20 pm, made by David
Ryan, seconded by Susan Anderson—motion carries.
TCDLA received notice from the Texas Court of Criminal
Appeals of the following grant awards for fiscal year 2016 (Sep‑
tember 1, 2015, through August 31, 2016):
Criminal Defense Lawyers Project
Innocence
Public Defenders

$1,128,432
$100,000
$33,036

TCDLA will maximize these grants and conduct 51 semi‑
nars in the coming year. Forty-eight will be held in cities across
Texas. Twenty will be online on our TCDLA website. Working
together with the public defender offices and our local criminal
defense bars, we project that we will train 5,000 lawyers in fis‑
cal year 2016.

We thank the Texas Court of Criminal Appeals for having
the trust and confidence in TCDLA to provide quality continu‑
ing legal education to criminal defense lawyers across Texas.
We thank in particular Judge Barbara Hervey, who is judicial
oversight for the entire $18,000,00 Court Personnel Grant.
Special thanks to Sarah Roland (Denton) and John Hunter
Smith (Sherman), our course directors for our first Successfully
Defending Child Physical Abuse & Child Death Cases CLE held
in Dallas in September. Thanks to their initiative and the lineup
of speakers we had 72 attendees.
Special thanks to Laura Peterson (Garland) and Kameron
Johnson (Austin, Travis County Public Defender), our course
directors for the Defending Juveniles CLE held in Dallas in
September. Thanks to their efforts and the speakers we had 65
attendees.
Special thanks to Tip Hargrove (San Angelo) and John
Hunter Smith (Sherman), our course directors for our Uphold‑
ing Justice One Client at a Time CLE in San Angelo in Septem‑
ber. Thanks to their efforts we had 39 attendees.
Weren’t able to attend this year’s Rusty Duncan event? You
can order the DVD and get CLE credit. Please go to our website
for more information and to order.
Do you need CLE credit and can’t attend our seminar train
ing? Please call the Home Office (512-478-2514) for a list of the
DVDs and accompanying CLE credit.
Don’t have a local criminal defense bar in your area? Would
like to re-energize and jump-start your organization? Are you
interested in forming a local criminal defense bar? Need help
getting organized? Please contact Susan Anderson (Dallas),
seapd@aol.com, Laurie Key (Lubbock), lauriekeylaw@gmail
.com, or Carmen Roe (Houston), carmen@carmenroe.com,
co-chairs of the TCDLA Affiliate Committee.
Good verdicts to all.

Robert Pelton

K

eep your mouth shut. Don’t tell anyone else about it. It is part of an old proverb: “Speech
is silver and silence is golden. Often the best choice is to say nothing.”
When your clients are the subject of criminal investigations, ethically you should warn
them to keep their mouths shut and remain silent.
Your client needs to communicate with you, so it is better not to be silent with you. It is
much better if you are not silent with your client. Silence may get you a grievance and a dif‑
ficult client. All communications between the accused citizen and the lawyer are privileged
communications. Many times the client will bring his wife, family members, or friends when
the lawyer and client are communicating. Always advise the client of the privilege. Warn
the client of the potential danger of his best friend or wife or husband or any other person
suddenly becoming his enemy. If the client insists, write a simple note for the client to sign.
I, [client], waive the attorney/client privilege and permit my lawyer to communicate
with my [spouse, cousin, friend, etc.]. My lawyer, [Robert Pelton], has advised me
that there is a danger in doing this.
  [Client]  

Ethics &
The Law

Always tell your client not to discuss their case with anyone. If your client understands
and signs this waiver, then you can discuss the status or answer questions. The client may not
be able to fully explain what is going on, and family or friends may be able to help.
The hotline has received several calls from lawyers and or family members or friends,
employees, seeking facts or the status of the case. Mothers worry about their children. When
a crying mother, whose son has a lawyer, calls or comes to your office asking for your advice
and wanting to know why the other lawyer won’t talk to her, explain the attorney/client
privilege. We recommend you call the lawyer and advise the current lawyer of this event. The
rules permit this. The lawyer may have good reason to hide information from that certain
person. If there is no valid reason, then a simple explanation to the lawyer that he needs to

get a waiver from his client so the lawyer can tell the crying
mother or father what is happening on the case may help. A
lawyer who is serious will not mind that.
Clients in jail get lonely and scared because many of them
do not have many people who really care about them. Try
to see the client who is locked up, and encourage people to
visit the client. Send a letter to just check in if you cannot go
to the jail.
You are bound by the Texas Code of Ethics. Talking in
hallways or elevators can be disastrous. It has been reported
that in at least one courthouse in Texas recording devices have
been discovered in hallways and elevators. A police officer out
of uniform was in the hallway in a Houston courtroom listening
to the defendant talk with a friend about his case. Of course the
officer told the prosecutor of the conversation, and it was very
unfavorable to the client.
At minimum, when you have a trustworthy person wor‑
ried about their loved one, get a waiver from the client to
give information about what is going on with case and court
settings.
Many clients do not take their cases seriously. They may
think it is no big deal. Do not make promises you cannot keep.
If the client is totally unreasonable, then the best option is to
decline the case.

What will the outcome be? You cannot and should not talk
about the case results until you have all the facts covered. Inves‑
tigate the case. Go to the scene of the alleged offense. Talk to all
the witnesses. Even after getting discovery, you will generally
find more witnesses that law enforcement did not talk to. Law
enforcement people want to close the case. In a recent capital
murder case where our client was a gang member, the deputy
talked about all the tattoos and what they meant. He was very
familiar with our client’s life, but when asked about the shooters,
he had no information. When he was asked why there was not
an investigation on the two shooters, he said, “No prosecutor
asked us to find out about them.”
You are ethically bound to investigate law and facts. Most
times it is best to have an investigator talk to the witnesses first.
Tape-record and memorialize in writing—then you can talk to
the witnesses. You will end up being a witness if the individual
who was interviewed claims you lied or misled them.
Sometimes the truth hurts. It hurts more if you have not done
everything ethically to find facts that may help your client. Reach
out to a fellow lawyer if you need advice as a second opinion.
Bobby Mims is now working very diligently and ethically
to find facts that will help him in a capital murder case. Without
doing what Lawyer Mims is doing, his client will suffer and his
case will make bad law which others will have to deal with.

Stephen Gustitis
Off the Back

B

atson v. Kentucky is again front and center in the United States Supreme Court. On May
26, 2015 the Court granted certiorari in Foster v. Chatman (No. 14-8349, 2015 Term). The
case is currently set for argument on November 2, 2015. In Foster, Georgia prosecutors struck
all four African-American prospective jurors from the death penalty venire and provided
roughly a dozen “race-neutral” reasons for their peremptory strikes. At trial (and on direct
appeal) the Georgia court denied Foster’s claim of race discrimination under Batson, 476 U.S.
79 (1986). However, during collateral attack Foster obtained the prosecution’s notes from
jury selection, which revealed an explicit reliance on race during the jury selection process.
African-American jurors had been highlighted, identified by race, and ranked against one
another. The Supreme Court granted certiorari to decide whether the Georgia courts com‑
mitted error during State habeas proceedings by failing to recognize racial-motivated use of
peremptories by the Georgia prosecutors. In Texas, the legislature enacted Tex. Code Crim.
Proc. art. 35.261 to implement Batson.
Rarely will our Batson challenges involve such obvious use of race in the State’s exercise
of peremptory strikes. Consequently, developing a Batson claim during jury selection is
hard and detailed work, especially after a long and tiring day of jury selection. To effectively
identify Batson violations, we need a thorough system for recording all aspects of the jury
selection process. One method is utilizing a spreadsheet to record each venire member’s
race, gender, physical appearance, and other important attributes. Additionally, our system
should record the number of questions asked of each juror, the type of questions asked, and
all statements made by the juror. Hard work, indeed! Ideally, a separate member of our de‑
fense team prepares these notes. Accurate records will be critical for identifying similarities
between venire members struck and those accepted by the State.
After the State exercises their strikes we must establish a prima facie case of racial dis‑
crimination. Essentially, we accuse the prosecutor of racial discrimination by virtue of their
peremptories. Our objection must be reasonably specific. Invoking Batson or Article 35.261
will usually be sufficient to merit review. Make sure the entire voir dire examination, your
objections, and your prima facie case are on the record. Furthermore, the record must be
clear concerning the race of the jurors peremptorily struck by the State, as well as the race

of other members of the jury venire. Once your prima facie
case is on the record, the burden shifts to the prosecution to
articulate race-neutral reasons for their strikes. Be sure these
are on the record. Next, the burden shifts back to the defendant
to rebut the explanations. See Williams v. State, 804 S.W.2d 95
(Tex. Crim. App. 1991), cert. denied, 501 U.S. 1239, 111 S.Ct.
2875, 115 L.Ed.2d 1038 (1991). The trial court’s Batson rulings
are reviewed on appeal under the clearly erroneous standard
of review. See Gibson v. State, 144 S.W.3d 530 (Tex. Crim. App.
2004).
The prosecutor may be someone you work with every day
. . . maybe even a friend. When challenging their strikes you are
essentially accusing them of purposeful racial discrimination.
You are also accusing them of lying about it. Another rarely
articulated problem is the dynamic created between the judge
and prosecutor when we make our Batson challenges. Is the
trial judge predisposed to find in your favor? The prosecutor
is someone the judge works with day in and day out. Are they
likely to rule the prosecutor is both a liar and a racist?
Hence, you must be prepared to make a detailed and satis‑
factory record. Developing evidence to support racial discrimi‑
nation can take several forms. Use the data compiled on your
spreadsheet to argue that race-neutral justifications offered by
the prosecutor were simply not true. Or assert the prosecutor
mischaracterized the struck juror’s responses to voir dire ques‑
tions. You may argue that the facts identified by the prosecutor,
while true, were not disadvantageous to the prosecution (e.g.,
the minority juror had a close connection to law enforcement).
Examine whether reasons given for a challenged strike apply
equally to an accepted juror. This is called comparative juror
analysis. Texas appellate opinions have stressed that comparisons
of similarly situated jurors constitute perhaps the strongest evi‑
dence relevant to Batson claims. See Whitsey v. State, 796 S.W.2d
707 (Tex. Crim. App. 1989)(opinion on rehearing); Esteves v.
State, 849 S.W.2d 822 (Tex. Crim. App. 1993).
You may also compare the disparate treatment of minority
versus non-minority jurors. For example, examine the number
(or type) of questions asked of a minority panelist regarding
family members involved in the justice system compared to the
number of similar questions asked of non-minority panelists.
Discuss the numerical use of strikes on minority jurors, as well
(e.g., three of four African-American jurors struck). Remarkably,
prosecutors may be trained to articulate satisfactory race-neutral
reasons for striking minority jurors. See “Top Gun II Batson
Training: Articulating Juror Negatives” in the Race Materials
Bank at www.ncids.org (select “Training and Resources”); see
also Miller-El v. Dretke, 545 U.S. 231 (2005)(discriminatory
training manual on exclusion of African-Americans from ju‑

ries constituted evidence supporting Batson violation). Finally,
be sure all relevant materials are made part of the record in
the event your Batson claim is denied and your client is con‑
victed—including jury questionnaires, information about denied
discovery requests, and other pertinent materials.
The Batson challenge is still a viable weapon in our arsenal
for protecting the accused’s right to equal protection of the law.
More importantly, Batson helps us protect the right of minority
jurors to participate in our system of criminal justice. When
minority jurors are blocked from jury service, the trustworthi‑
ness of the judicial system is diminished. And scarcely does the
minority community believe they received a fair shake from
an “all-white” jury. Consequently, a good record system and
effective comparative juror analysis may be key to our success
at trial or on appeal. It’s really hard work, but so important
as we safeguard the integrity of our client’s right to a fair and
impartial trial.
Stephen Gustitis is a criminal defense lawyer in Bryan-College
Station. He is Board Certified in Criminal Law by the Texas
Board of Legal Specialization. He is also a husband, father, and
retired amateur bicycle racer.
“Off the Back” is an expression in competitive road cycling
describing a rider dropped by the lead group who has lost the
energy saving benefit of riding in the group’s slipstream. Once
off the back the rider struggles alone in the wind to catch up.
The life of a criminal defense lawyer shares many of the characteristics of a bicycle rider struggling alone, in the wind, and
“Off the Back.” This column is for them.
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Confronted by an ethical dilemma?
Your ethics hotline
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Buck Files
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ore than forty years ago, United States District Judge William Wayne Justice appointed
me to represent a pro se petitioner who was seeking habeas relief in his court. This
petitioner had also appeared pro se in a divorce proceeding and had been called to the stand
by his wife’s lawyer. While testifying, he admitted to many acts of sexual intercourse with
his young daughter. After that case was concluded, the trial judge had a statement of facts
prepared and sent it to the local district attorney.
The petitioner was indicted, and he and the State entered into a plea agreement that
resolved his case for a 25-year sentence. I do not remember the issue upon which petitioner
was seeking relief, but it was obvious that he did a poor job representing himself in his
divorce case.
At the habeas hearing, the State of Texas was represented by an assistant attorney general.
I remember that the law and the facts were against me; however, I had a blessing. My oppos‑
ing counsel was either inept or totally unprepared and could not ask a pertinent question
without my objecting to it and having Judge Justice sustain the objection.
For a brief moment, I thought that a miracle had occurred and that I might actually
prevail. And then Judge Justice dropped the bomb. He simply took over the case. Not surpris‑
ingly, he was able to ask the witnesses appropriate questions without giving me any basis for
an evidentiary objection. He denied relief and remanded my client back into State custody.
That was my introduction to judicial participation in the trial of a criminal or habeas pro‑
ceeding—and I remember it well.
I was reminded of that experience when I read the opinion of a panel of the United
States Court of Appeals for the First Circuit in United States v. Lanza-Vazquez, ___F.3d___,
2015 WL 5042806 (1st Cir. 2015) [Panel: Chief Judge Howard and Circuit Judges Torruella
and Kayatta (opinion by Howard)].
In Lanza-Vazquez, the Court held that the judge’s alleged interceding on the prosecu‑
tion’s behalf was not judicial bias; that the judge’s alleged association with the prosecution
was not bias; that the judge’s alleged badgering of defense counsel was not bias; and that the
defendants were not prejudiced by this alleged bias.
A Brief Synopsis of the Facts
In January, 2006, the leader of a drug-trafficking operation in Puerto Rico was mur‑
dered. A number of different individuals attempted to take over the operation and one was

successful. As he consolidated power, a number of rival drug
dealers and his own subordinates were either seriously injured
or killed. Federal authorities began an investigation into the
activities of this new drug ring, and in 2007, indictments were
returned against 121 defendants who were charged with various
drug and firearms violations.
For those defendants who chose to have a jury trial, the case
took 18 days to try and resulted in numerous convictions. Two
of the defendants, Lanza and Galán, raised issues on appeal as to
conduct of United States District Judge Aida M. Delgado-Colon
during the trial of the case. The Court found no reversible error.
Chief Judge Howard’s opinion reads, in part, as follows:
[Appellant’s Challenge to the Judge’s
Conduct During Trial]
Lanza and Galán . . . assert two, interrelated challenges to
the judge’s conduct during trial: (1) the judge purportedly
intervened exclusively on behalf of, and associated herself
with, the prosecution; and (2) the judge allegedly made
improper comments about Galán’s attorney. The parties
dispute whether these claims were preserved or whether
plain error review applies. Given that the defendants cannot
succeed under either standard, we need not dither. Under
the usual framework for judicial bias claims, a party must
still show (1) that “the [judge’s] comments were improper”
and (2) that there was “serious prejudice.” United States
v. Ayala–Vázquez, 751 F.3d 1, 24 (1st Cir.2014); see also
United States v. Laureano–Pérez, ___ F.3d ___, ___, 2015
WL 4577763 at (1st Cir. July 30, 2015).
[The Defendant’s First Contention]
The defendants’ first contention is that the judge excessively
interfered on behalf of, and associated herself with, the
prosecution. They begin this argument by focusing on the
instances when the court allegedly assisted the government.
The defendants cite nearly twenty examples where defense
counsel objected to the prosecution’s question, and the
court, rather than merely ruling on the objection, responded
by asking the witness a question in a non-objectionable
way or by instructing the government on how to properly
phrase the question. E.g., “So counsel, what you want to ask
is . . . how [the list] comports to what he used to prepare”;
“[Y]ou stated that at the police headquarters you actually
saw what was seized, is that correct?”; “[A]sk him if he was
the arresting agent, he will say no, and then you will ask
him if he knows who arrested them. [A]nd then he testified
he alerted the other agents”; “He wants to know how did
you get the latent print to look at from the object.” In doing
so, the defendants say, the trial judge essentially doffed her

judicial robe and joined the prosecution.
[Judges May Actively Participate in a Trial]
Of course, the mere fact that the judge intervened is not
enough for us to find error. It is well-established that a
judge “is not a mere moderator, but is the governor of the
trial for the purpose of assuring its proper conduct and
of determining questions of law.” Quercia v. United States,
289 U.S. 466, 469, 53 S.Ct. 698, 77 L.Ed. 1321 (1933). He
or she thus “has a perfect right—albeit a right that should
be exercised with care—to participate actively in the trial
proper.” Logue v. Dore, 103 F.3d 1040, 1045 (1st Cir.1997).
We do not examine a single comment by a judge on its
own but, instead, must view it in the context of the entire
transcript. United States v. Espinal–Almeida, 699 F.3d 588,
607 (1st Cir.2012).
[“Skirting Near the Line but Not Crossing It”]
As a comprehensive review of this transcript establishes,
the judge skirted near the line on discrete occasions but,
on the whole, never crossed it. Broadly, the trial lasted 18
days and was a massive, multi-defendant conspiracy case
which the court had the authority to move through expedi‑
tiously. Cf. Deary v. City of Gloucester, 9 F.3d 191, 194 (1st
Cir.1993)(“The trial judge has discretion to maintain the
pace of trial.”) Indeed, the judge was quite explicit that this
was the court’s goal. See, e.g., “I ask that the government use
the time [a 15 minute break] to identify the specific spots
where they need to go because we need to move faster”.
[The Judge’s Pattern of Participation]
More concretely, a pattern emerges with respect to the
judge’s participation. The court generally intervened after
a party made a consistent (sometimes repetitive) string of
objections, or when an objection was lodged immediately
after the parties completed a lengthy bench conference dis‑
cussing that very same evidentiary issue. In other words, the
judge interrupted when the case was unnecessarily slowing
down. While it is true that this was generally done to the
benefit of the prosecution—though, contrary to what the de‑
fendants insinuate, not exclusively so—the interactions were
largely driven by defense counsels’ own conduct. Defense
counsel asserted a plethora of objections (often repeatedly
so or after the judge had made her rulings clear), while the
prosecution exhibited more restraint. Diligent defense of a
client is certainly encouraged, but technical and repetitive
interruptions may properly prompt the trial judge to inter‑
vene to proceed the trial. Indeed, the judge indicated this
on several occasions by saying, for example, “Stop basically,

you should stop objecting on the same grounds it is clear
. . . You can further inquire on cross.” The judge was not,
despite the defendants’ insistence, gratuitously interfering.
[Examples of When the Judge Allegedly Identified
Herself with the Government]
With respect to this initial claim, Lanza and Galán also
invoke instances where they allege that the judge affirma‑
tively identified herself with the government and thus, in
their view, turned the jury against the defendants. Three
statements, at first blush, could appear fairly damaging. For
example, at one point the judge said, “Then you get the name
in, just to avoid the hearsay that you got . . . [b]ecause the
jury is able to compare, corroborate, or discredit whatever
the informant said. We need that in” (emphasis added). On
another occasion, the judge alluded to the defendants’ guilt,
stating that the “proper time” for an argument “would be at
the sentence.” Finally, in response to a defendant’s objection,
the judge said “the government does not have any interest
to portraying something that is not and it is clear that the
pictures were taken after the search was executed.”
[The Judge’s Statements Were Made
Outside of the Jury’s Presence]
These statements in which the judge allegedly “associated”
herself with the prosecution are ultimately not concerning.
In a vacuum, each conceivably could be deemed problem‑
atic. In context, however, they were not inappropriate for
the simple reason that the targeted statements were made
outside of the jury’s presence. Since our focus centers on
whether the statements affected the jury (or whether they
are so egregious on their own as to demand significant scru‑
tiny—which was not the case here), statements that occur
outside of the jury’s presence are generally kosher. United
States v. Rivera–Rodríguez, 761 F.3d 105, 111 (1st Cir.2014)
(citing cases emphasizing that the analytical question for
us is whether the jury perceived bias). Thus, this first claim
respecting the judge’s intervention falls flat.
[The Appellant’s Second Contention]
In addition to claiming that the judge unduly assisted the
prosecution, Lanza and Galán advance a second argument
respecting the judge’s actions; they point to instances when
the judge allegedly badgered Galán’s trial counsel. For ex‑
ample, the judge said, “I’m losing my patience with you,”
and “I want you to pay attention because I don’t want you
to open the door, and you are quite capable.” She further
stated that he was “mumbling,” “exhausting her,” and was
a “very hyper person and, how should I say, extroverted.”

These statements, they assert, poisoned the jury against
the defendants.
[The Judge’s Comments were Justifiable and Most
Were Made Outside the Presence of the Jury]
Here, the court’s comments, again, were largely prompted
by trial counsel’s conduct. Counsel regularly attempted to
re-litigate matters despite the judge’s firm rulings or, at other
times, simply lacked traditional courtroom decorum. For
instance, he arrived late to court (on more than one occa‑
sion), spoke too loudly at counsel table or during bench
conferences, and, at least once, simply walked out of the
courtroom while the judge was speaking. It is understand‑
able that the judge responded as she did. Equally relevant,
the bulk of the statements that the defendants point to ei‑
ther occurred at sidebar or were made before the jury even
entered the courtroom. Since the jury never heard most of
these statements, and since the comments were justifiable,
we find no error.
[Appellants’ Position that Any Error
Would be Structural Error]
Even if we were to conclude that the judge’s interventions
and comments were improper, and that the jury heard all
of them, the defendants still cannot succeed. Rather than
really engaging on the question of prejudice, they attempt
to argue that we should view any error here as structural. In
other words, the argument runs, the judicial interventions
per se require reversal. The defendants thus posit that we
can bypass any evaluation of prejudice.
[Circuit Precedent Requires
Proof of “Serious Prejudice”]
That position, however, runs head first into our precedent
which has consistently required proof of “serious prejudice.”
We have recently defined that term as requiring “a reason‑
able probability that, but for the claimed error, the result of
the proceeding would have been different.” Rivera–Rodríguez, 761 F.3d at 112. We have found such prejudice in the
past where the judicial interventions related to an essential
piece of evidence, bolstered a key witnesses’s testimony, or
constituted a decree on an issue more properly reserved
for a jury. See, e.g., Rivera–Rodríguez, 761 F.3d at 111–12;
Espinal–Almeida, 699 F.3d at 606; United States v. OfrayCampos, 534 F.3d 1, 33 (1st Cir.2008).
[Conclusion]
As noted, the defendants have not offered much that might
show serious prejudice. . . .

Further, even if we were to strip away the judicial inter‑
ventions highlighted in the fact section of the defendants’
briefs, there remains enough evidence (when viewing that
evidence in a neutral way) to sustain the convictions.

My Thoughts
4 Judicial participation cases are rare—and thankfully so,

because the odds are so stacked in the judge’s favor.
4 A judicial participation case from the United States Court of

Appeals for the Fifth Circuit is United States v. Bustamante,
207 F.3d 659, 2000 WL 122502, (5th Cir. 2000)[Panel: Cir‑
cuit Judges Wiener and Stewart (per curium)]. The opinion
is quite similar to that in Lanza-Vazquez and contains, in
part, the following:
A trial judge may “interrogate witnesses, whether called by
itself or by a party.” Fed.R.Evid. 614(b). The questions must
be geared to aiding the jury’s understanding and must be
strictly impartial. United States v. Saenz, 134 F.3d 697, 702

(5th Cir.1998). We review such questioning for abuse of
discretion. United States v. Zepeda-Santana, 569 F.2d 1386,
1389 (5th Cir.1978).
We find that the trial judge did not take a partisan
stance, and observe that many questions at issue were open
ended and could have elicited an answer favoring either
side. We believe the questions were appropriate as seeking
“‘only to clarify a witness’s testimony either for the court,
for the jury, or for counsel.’ ” United States v. Williams, 809
F.2d 1072, 1087 (5th Cir.1987)(quoting United States v. Borchardt, 690 F.2d 697, 700 (5th Cir.1983)). The court may
ask questions to clarify a witness’ testimony, “even if the
questions elicit facts harmful to the defendant.” Saenz, 134
F.3d at 708. Viewing the trial judge’s actions as a whole, we
conclude that his questioning did not deny Bustamante a
fair trial.
Buck Files, a member of TCDLA’s Hall of Fame and past president of the State Bar of Texas, practices in Tyler, Texas, with the
law firm Bain, Files, Jarrett, Bain & Harrison, PC.
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President Sam Bassett extends special thanks to Robb
Fickmann for his assistance in drafting the complaint
against McLennan County Justice of the Peace Peterson
on behalf of TCDLA’s Judicial Integrity Committee. A host
of members posted on the listserve expressing similar
feelings of gratitude. Thanks again, Robb, for leading the
charge.
 
Kudos to Danny Easterling of Houston, who received
a not guilty by reason of insanity on a murder case in
Harris County. D had stabbed and killed his 83-year-old
father during a paranoid psychotic delusion while off his
medication for Schizoaffective Disorder-Bi Polar type.
Danny credits his defense expert, psychiatrist David Axelrad, MD, on a good job testifying to that. D had a long
history of mental illness, including being committed to
mental health hospitals. The father called the police that
day to say his son was “cracking up” and threatening to
stab him. In the ensuing standoff, D was shot while trying
to flee, and the father stabbed to death. Congratulations,
Danny, for a jury verdict not often seen in Texas.
 
DWI Committee Chair Mark Thiessen and co-counsel
Andy Taylor continue to walk the walk. The pair won a
DWI trial in Harris County 2½ years after the original arrest. Client ran afoul of the law when he couldn’t avoid an
accident on the freeway. He was arrested and the blood
test came back at .20. The state retested the blood a year
later due to a missing analyst and it came back .17. Another analyst problem in June 2014 led to their asking for
a continuance, which was denied. Ultimately they tried a
.15 third blood test. State really had no defense to why the
blood appeared green and was tested 11 months after the
tube expired. Congrats, guys, on hanging with the D till
the bitter end.
 
The staff in the home office extends kudos to Assistant
Executive Director Melissa Schank for her yeoman’s work
in negotiating the shoals of insurance adjusters and construction contractors to revivify the office after the trauma

of a burst water pipe left the environs in a state of flux this
summer. Everything has returned to normal again, and all
work is now completed, thanks to Melissa—and it is all
oh, so fashionable, of course . . .

The Transcript Database is now
online!
How do you get trial experience if you can’t find a
trial to watch, or don’t have time? What if you practice in
a county where jury trials are rare? Or you just want to see
how another lawyer would handle a case like yours?
Welcome to the TCDLA transcript database. We are
starting a database of transcripts so you can stand on the
shoulders of giants and gain some trial experience from your
laptop.
Some of the transcripts will have accompanying outlines with a focus on the cross-examination. Learning how
to cross is one of the most difficult aspects of becoming a
defense lawyer—one of the only areas of trial under our control, where we can dictate the flow.
This project needs more transcripts. We can help anonymize your transcript and take out the case information and
defendant’s name, if you wish.
Also, we are in need of direct and cross examination
transcripts for state expert witnesses. So if you can at least
share that it would prove most valuable. One of the hardest
parts of being a defense lawyer is that we lack the resources
available the District Attorney. Many of us are solo, and
TCDLA is working to provide assistance and trial training so
we can learn from these verdicts.
If you have any ideas for improving this project or if you
want to participate, please consider joining the TCDLA Technology Committee or email me at Robert@RobertGuest
.com.
—Robert Guest

Going to Prison in Texas in 2015

William T. Habern,
David P. O’Neil & Debra Bone
IV. S
 ome Special Considerations
for Women
In the men’s units there are gangs, which we will discuss later.
Women have their form of gangs too, but more often women
gather together in groups based on relationships. A woman
entering the Texas prisons should be just as cautious of quickly
forming close relationships with other women or groups of
women as should men be careful when considering the offers
to join a gang. Gang members exist on the women’s units, but
are not as prevalent as on the male units. Familial-type relation‑
ships seem to be the norm on the female units. In many ways,

the approach can resemble the invitation to be in a gang, but it’s
more of a one-on-one relationship. Women are more emotional
creatures, and the stronger women will play on the emotions
of the weaker ones, and will particularly set traps for a new of‑
fender. The pitch may be for protection, for so-called friendships,
or need to ease the loneliness by having an emotional closeness
with another person—and this can include a sexual relationship.
Do not get that close to anyone for any reason.
New offenders are prime targets, especially those who go
to the commissary regularly and get mail and visits on a regular
basis. There are plenty of women who have been there for a
long while, and they look for this. Perhaps they don’t have the

support and the assistance the new offender has, and perhaps
they are looking for that. Don’t go for it. Take your time, watch
those who try to befriend others, and after close observation,
pick your friends carefully.
Women in prison are notorious for taking a personal re‑
lationship with another offender extremely seriously. Do not
think that the approach from another female offender is really
about love or caring, because it is not. It is about control. If the
“user” feels that the other party is pulling away, wants out of the
relationship, or that there is an interest somewhere else, watch
out. If there is a threat of loss of control of the relationship,
there are instances where the offender pulling away has been
beaten up or cut up over an attempt to cool off a relationship
with another offender. Women in prison can be very petty and
jealous and every bit as violent as any male prisoner.
Women in prison also intimidate or try to loudly “out talk”
others by getting in their face. If this happens, do not respond
and do not react. Reaction is exactly what the other party is look‑
ing for. An angry response or reaction gives the other offender
the excuse to start a fight. Ultimately, following this advice will
result in respect, and others will stop trying to bait the newer
offender.

V. Standards and Behavior

B. Old Joe or JoAnn Wants to Be My Buddy
The best advice I can give in this area is that when an offender
tries to warm up to another, or do a favor, or ask a favor, it
could lead to trouble. For example, if someone says, “take this
envelope down the hall to that cell down there,” don’t do it.
What if the contents of that envelope include an escape plot?
If the escape plan is later discovered, and it becomes known
you acted as delivery boy for the plot by passing the plan from
one offender to another, you could wind up in serious trouble.
Getting out of that kind of trouble could be real problems for
the innocent offender, and could include new criminal charges.
The point here is this: One goes into the prison alone, and one
comes out alone. Nobody can do time for another. The rule is,
“Do your own time.”
At times a correctional officer will befriend certain of‑
fenders. If this appears to be happening, watch out because
it is dangerous for both the guard and the offender. Guards,
like offenders, have good days and bad days. Guards are not
supposed to develop any kind of personal relationship with of‑
fenders. The friendly guard that was kidding around yesterday
is going to be the same one that writes you a disciplinary action
today for the same behavior that was previously considered
acceptable.

A. Keep Your Business to Yourself

C. Hygiene, Grooming, and Clothing

The best advice for newly entering men and women offenders is
to OBSERVE, OBSERVE, OBSERVE. While observing, always
keep in mind that you are also being observed, not just by other
offenders, but by those who guard and manage the prison as
well. Never comment on an incident that doesn’t involve you.
If it’s not your business, avoid having anything to do with it.
I again recommend that offenders not discuss their case
with anyone other than officials and committees, and then only
when your file is on the table. Of course if your case is on
appeal, do not discuss your case with anyone without your
lawyer’s consent. If you talk about your case, an offender can
be potential witness against you for any admission you make.
Secondly, there is a pecking order in the prison. Everybody
needs someone to look down on in prison. The offender who
used a child for sex is considered the lowest of the low, as are
rapists or any offense of a sexual nature. Offenders should not
discuss the facts of their case, nor events surrounding the case.
For example, if the conviction is of a sex offense involving a
child, the last thing in the world that should be done is to tell
another offender. It is no one else’s business anyway, and it
is considered extremely disrespectful to ask another offender
about his crime.

If the new offender is thrown in a cell situation with some‑
one who fails to meet good standards for cleanliness and good
grooming, the first thing to do is to talk to that person to see if
the matter can be resolved. If not, then the next step is to “go to
someone with ‘rank.’“ Rank is someone at the level of lieutenant
or above. Don’t go to a corrections officer with a complaint
like this. They don’t want to be bothered. The offender should
talk with a ranking officer.
It is a common error for other offenders to gang up on an
offender who does not maintain an acceptable level of cleanli‑
ness or grooming. It is a terrible mistake to get involved in such
an effort to fix the problem. There is a high likelihood that the
attacking offenders will get a disciplinary action (or worse),
and it will cost each of them a loss of class or time credit. In
prison there are too many acts of retaliation among the offender
population, and among offenders and employees. Seldom does
any offender ever win in these situations.
An offender who keeps his appearance and living area neat,
showers every day, and grooms himself reasonably well will likely
be respected by other prisoners for the way he presents himself.
He will also be healthier. Prison is rampant with diseases like
hepatitis and staph infection. Like any enclosed place with lots

of people in it, colds and viruses travel rapidly. Keeping yourself
as clean as possible is the best way not to get sick. You should
especially get used to washing your hands several times a day.
Most prisoners are free to shower anytime they are in their cell
block or dorm, and soap is free in TDCJ.
One of the daily rituals in regular TDCJ facilities is the
daily change of clothing. As we said earlier, a set of boxer shorts,
socks, and a set of white pants, shirt, towel, and rag will be issued,
and each day there is a time at which these will be exchanged
for a clean set. Clothing exchange may deviate from the norm
in transfer facilities. Another exception to clothing exchange
occurs if the unit is going through a “lock down,” when entry,
exit, and movement within the prison is restricted and offend‑
ers are required to remain, for the most part, inside their cells.
Clothing exchanges are rare during a lockdown.

D. What Is a Prison Lockdown?
Most people associate a prison lockdown with a riot, a prison
break, or some major crime that has occurred and has height‑
ened security at the unit. More often, lockdowns are a result of
a routine unit security shakedown to search for weapons and
other contraband. During lockdowns the entire unit will stop
any and all offender traffic during such searches. The lockdown
may involve one or more units. It can even be system-wide.
During a lockdown, the offenders will be staying in their cells.
Food in paper sacks called “johnnies” is brought up and served
in the cell block. Lockdown status can last hours or days and
weeks. At these times, clothing will not be exchanged every day.
Times such as lockdown are when it is really important to have
a good supply of hygiene and foodstuffs. Every prison has one
lengthy lockdown per year while the entire facility is searched
for contraband.

VI. Prison Life
A. Dorm Living and Cell Blocks
Some prisons have dorm-like living conditions, with each wing
housing about 90 offenders. The bunks can be two high and very
close together. When the offender first goes into prison, he will
be housed in a dorm until he is assigned to a “real prison,” where
most offenders live in two-man cells. Single cells are generally
reserved for restrictive maximum-security situations. In “real
prisons” there are rows of cells like you see in the movies. When
you walk down the cell row, do not look into any cell except
your own. What is going on in another cell is not your business.
Never go into a cell that isn’t yours, even if invited. It is against
the rules to be in any cell you are not assigned to.

B. The Chow Hall
The food in TDCJ is tolerable. The calorie content, fat, starch,
and cholesterol levels are high. The meat is usually processed,
and there are rarely any fresh vegetables. As in most institu‑
tional settings, everything is overcooked and devoid of flavor.
However, the food in prison is generally much better than that
in most county jails. Service is cafeteria style, with offender
waiters refilling pitchers of water and tea. Breakfast is usually
at 3:00 a.m., lunch around 10:00 a.m., and dinner at 4:00 p.m.
Get used to eating fast. Guards like to run offenders through the
chow hall quickly, and you usually have less than ten minutes
to eat before a guard will tell you to get up.

C. Day Rooms
The day room is the center of any cell block or dorm. It is where
offenders play games, watch TV, and visit. The day room has
several metal tables and rows of benches in front of the two
televisions. The noise can be deafening. Consider two televi‑
sions 15 yards apart, on different channels, turned to maximum
volume. The programming is determined by a show of hands of
the offenders who are sitting on the benches. If you like sports
you’re in luck, but offenders do not watch a lot of news or edu‑
cational programs. The most popular pastime other than watch‑
ing television is playing dominoes. Scrabble and chess are also
popular. When offenders play dominoes, it is a prison tradition
to slam the dominoes against the steel table. The racket made
by this eventually gets to where it really rides on the nerves.
Several people slamming dominoes on multiple steel tables in
addition to two competing televisions amongst twenty loud
conversations makes a great deal of noise. Most prison com‑
missaries sell earplugs because it can be very hard to sleep when
the day room is full. As stated previously, this is also where the
telephones are placed.
The day room is also where most fights occur. Many start
over a disagreement about what to watch on TV. When a fight
breaks out in the dayroom, you should head to your cell. Oneon-one fights often evolve into riots, and in such cases the guards
will simply write up everyone in the dayroom for fighting. If
questioned by a guard about how a fight started, always say you
didn’t see anything.

D. Recreation Yards
One advantage to prison is that you can get in pretty good shape
there. Most rec yards have universal-style weights and basket‑
ball, volleyball, and handball courts. Many offenders exercise
by walking or jogging around the perimeter of the yard. The

recreation yard is also a place for offenders to meet and a place
for trouble to develop. Just as in the day room, the innocent
can be caught up in something he had no part in. TDCJ has a
long history of disciplining everyone on the yard when trouble
occurs. If trouble starts, get away from it, and stand with your
back to the fence. Most offenders are called out for recreation
several times a day. Most “real prisons” also have gyms, but they
are not frequently utilized due to staff shortages.

E. Commissary
Your TDCJ ID card will have a magnetic strip on the back that
works like a debit card. Purchases are limited to $95 every two
weeks. Most prisoners are allowed to go to the commissary once
a week, at the discretion of the unit. The items are similar to
what you might find in a convenience store, but the prices are
much lower in prison. $95 buys a lot of stuff. When a purchase
is made at the commissary you’ll be issued a receipt. Keep recent
receipts in a safe place as you may be asked to prove you bought
the items in your possession. Never drop it in the trash, where it
can be found by other offenders. Old receipts should be flushed.
The receipt has valuable information on it, such as your TDCJ
number and your account balance.
Some commissary items are designated as “special pur‑
chases.” These are items like tennis shoes, radios, hot pots,
and fans. Offenders are allowed to possess only one of each
of these items, and the warden must pre-approve each special
purchase.
Effective September 1, 2012, the TDCJ Commissary and
Trust Fund Department initiated a direct purchase program
for friends and family member to allow them to make online
purchases for offenders. The purchases will be made from an
existing product line, with new products to be added later.
Offenders can receive items purchased (through eComm) by
family or friends in an amount up to $60 per calendar quarter.
Offenders who are placed on commissary restrictions will not
be eligible to receive commissary items from direct purchase.
This program will be accessible either through a link on
the TDCJ website or the TEXAS.gov website. The merchandise
purchased will be distributed to the offenders from the com‑
missary at their unit of assignment.

F. Race Relations
One of the most regrettable issues in prison life all over the
United States is pervasive racial animosity. It would be improper
to lay blame for this on any group. Just remember that in prison,
race is among the greatest of serious problems. Each offender
must determine how he or she will deal with this issue. The U.S.

Supreme Court proclaimed that prison cells must be integrated,
so you will likely always be celled with a person of another race.
The only exceptions to this rule are for security or other valid
penal causes. Gangs in prison are racially based, and can be
violent. Disagreements regularly arise over race and culture.
Again, this is not just a problem in the Texas prisons, but all U.S.
prisons. At the same time, I have come to seriously contemplate
whether many prison administrators give tacit approval to racial
separation in order to “keep the enemy divided.” Offenders seem
to let their negative perception override the logical prospect of
power that offender unity could bring to the prison system. It
appears that both offenders and administrators are at fault in
this regard, but I do not believe that the situation will change
in my lifetime.

G. Hall Rules
The hallways and other traffic corridors in prison have yellow
lines about two feet from each side of the wall. Offenders must
always walk between the wall and the yellow line with their
right shoulder nearest to the wall. The middle of the corridor
is reserved for prison employees. The only time offenders are
allowed to walk in the middle of the corridor is when being
escorted by guards.

H. Personal Property
Different prison units have different types of storage space. A
problem developed in TDCJ for offenders being transferred
from a unit with a good amount of storage space to a unit with
less space. In some cases there was no room for all of the of‑
fender’s belongings. Therefore, TDCJ developed a regulation
limiting each offender to an area of approximately two cubic
feet to store all personal items. Don’t buy more than you can
store. If your property doesn’t fit into the limited area provided,
prison employees are authorized to take it away. These regula‑
tions might be enforced with some latitude. Some wardens don’t
enforce it at all. Also, if one has a complicated legal case that is
on appeal, one can apply for more space in which to store the
legal material. But this is a cumbersome process, and if the ad‑
ditional space is not absolutely necessary, do not get involved
with applying for more space.
You should put a lock on the assigned TDCJ storage box.
Plastic locks are sold at the commissary for ten dollars. Prison
officials have a master key to all the locks, so they can search as
necessary. However, as a general rule, guards are not supposed
to open your storage box without you being present. The advan‑
tage to having a lock is so you can keep your things reasonably
secure from other offenders.

H. Gangs
Gangs are a major problem in prison. They usually form around
racial lines. It is very important for a new offender to remember
upon entering prison that he will be viewed by some gang as
a new prospect. It is not unusual that a new arrival will be ap‑
proached by another offender who will try to get the newcomer
indebted to him in some way or to recruit the new offender into
a gang. They may offer protection from assault or blackmail. It is
important to reject these entreaties. Gangs demand total loyalty
and will eventually demand money, sex, or participation in some
criminal activity. Gangs are the source of most criminal cases in
prison. Offenders in gang are much more likely to get in trouble,
and even membership in some gangs causes prison officials to
place known members in administrative segregation—even if
that offender hasn’t done anything that would normally merit
solitary confinement. Perhaps of greatest importance, it will be
very difficult for a gang member to be approved for parole once
a gang tag is applied.
Those entering TDCJ with gang tattoos will be classified as
gang members and placed in administrative segregation if their
tattoo represents one of the “security threat groups” (STG). The
list of STGs changes from time to time.
The only way to be returned to the general population once
classified as a gang member is to formally renounce gang af‑
filiation through the Gang Renunciation and Disassociation
(GRAD) Program. Details are available on the TDCJ website.

I. Fighting
Fist fights are very common in prison. For younger prison‑
ers they are often unavoidable. Older prisoners are usually not
bothered, but at many prisons, it is not uncommon for a new
arrival to be challenged. If this happens, the best thing to do is
to try to defend yourself. If you refuse to fight, then you will be
perceived as weak, and everything you have may be taken from
you. Once an offender shows he will fight back he is rarely forced
to prove it a second time. Never use anything but your fists. If
you use anything but your fists—even a cup or a shoe—that
may be considered “fighting with a weapon,” and that is a major
disciplinary offense and may affect your parole date.

J. Jailhouse Lawyers
Jailhouse lawyers, often called “writ writers,” are offenders who
are self-taught as lawyers. They seldom, if ever, have any actual
legal background. Watch out when relying upon their repre‑
sentation or assistance. The law has changed regarding how
many times you can appeal your conviction. You have only one

chance at a writ of habeas corpus action. If the writ is not pro‑
fessionally done, end results can be horrible. One could waste
this opportunity on a frivolous claim while a valid cause would
be forever lost. Offenders should avoid allowing jailhouse law‑
yers from being involved in their case. In addition to the legal
ramifications, using a jailhouse lawyer gives another offender
information about your case that can be used to your detriment.
I admit that in 40 years of practice in this area I have learned
some things from jailhouse lawyers. However, I have spent more
time correcting their work than learning from their expertise.
The new convict only gets one opportunity for an appeal or
one writ of habeas corpus, so it is best not to use a jailhouse
lawyer with no legal education as the vehicle to travel down the
post-conviction road. The prison does have a public defender
service. Several lawyers in our firm have worked in that office.
While it is a fact that the TDCJ has economic control over that
office, there have been some excellent lawyers employed there.
If you’re charged with a criminal case while in prison, a lawyer
will be provided.

K. Grievances
If something goes wrong and you want to complain about it, the
prison has a grievance process. If you are seriously mistreated
and want to file a law suit against the prison or its
employees, current law generally requires that one must exhaust
all administrative grievance remedies before you can go into
court. It does not matter whether it is a medical problem, a job
loss, or lost good time through a disciplinary action, you must
exhaust all administrative grievance procedures. There should
be no fear to file a grievance if one believes it is justified. Of‑
fenders should pay close attention to what can and cannot be
remedied through the grievance process. That is contained in
the Offender Orientation Handbook. Also, the grievance process
should only be used in very serious matters. Most problems
are better solved informally by speaking to a ranking officer or
writing the warden.

VII. Program Participation
A. Individualized Treatment Program
Participating in programs is not only the way to improve one’s
life during and after prison; it also helps demonstrate that one
is worthy of parole. The process of getting into programs starts
almost immediately. Within the first 180 days of incarceration, a
sociologist or a counselor prepares the offender’s Individualized
Treatment Plan (ITP). This plan is placed into the offender’s file,
but the offender may never see it. A case manager will typically

advise the offender what programs they should complete, and
what is available on their unit. The prison will expect an offender
to complete the ITP courses recommended in the Individual‑
ized Treatment Plan. Common programs include substance
abuse and anger management classes. Prison programming is
extremely important when it comes to parole. I have had parole
board members tell me that their policy is that an offender’s
failure to accept or participate in a program can cause them
to vote no. So whatever they tell you to take, take it. It may
sound like nonsense, but one wants to pay close attention to
the direction one has been provided. Otherwise the offender
will be telling the Parole Board he is not interested in being
released. However, if it is impossible to get into a program in
the ITP, do not panic. The Parole Board recognizes that it is not
always possible to get into the courses one needs according to
the ITP. If an offender demonstrates that he has done all within
his power to participate, the Board will not hold factors beyond
his control against him.

B. Self Help
There are a lot of self-help programs in prison. Many prisons
have frequent religious services and weekly Alcoholics Anony‑
mous/Narcotics Anonymous meetings. Most people in prison
are there because of some kind of substance abuse. Prison is
a good place to address these issues through religion, A.A.,
or both. There is typically no official record of who attends
church or A.A., but those who attend these meetings tend to
be a little more agreeable and have a better attitude than the
average prisoner. Also, people in the community usually attend
these meetings, and it is a nice change of pace to interact with
people who are not viewing life through prison bars. At the same
time, religious services are times when many offenders gather
in a single location, and as explained previously, that can be the
opportunity for improper activity.

C. Chaplaincy
Every prison has a chaplain, although smaller units may share
a chaplain. They represent most major religious denominations
but nearly all of them are Christians. Those ministers who work
in prison have a great challenge, and while they are limited by
the prison in their ability to be as helpful as many would like,
they are there to assist. If there is an emergency, the chaplain is
the person the offender should seek out if the issue is a personal
problem. It will be the chaplain who will come to an offender
with a message of a death or serious illness in the family, and it
is the chaplain who can arrange a special telephone call home in
a family emergency. Our office has had many interactions with

prison chaplains, and for the most part, they have been helpful.
You should get to know the chaplain on your unit.

VIII. Parole and Mandatory Supervision
This section could be a book by itself, so I am only going to hit
the high points. Getting out of prison is every offender’s goal.
Parole and mandatory supervision are the two most likely meth‑
ods leading back to the free world. For offenses committed after
September 1996, all mandatory supervision is discretionary—
which means there is no longer anything mandatory about it.
Parole eligibility is determined in two ways. Initially one’s parole
eligibility is determined by statutes. If a conviction involved a
weapon or was one of several serious violent crimes, generally
one will not be considered for parole until one half of the sen‑
tence is served, day for day. Generally, if the conviction is for a
nonviolent crime and no weapon finding was made, one must
earn one fourth of the sentence, with good time being applied
to that calculation. Each parole consideration, after that initial
consideration, is determined by the date of the decision of the
parole panel who last voted the case.

A. Parole Panels
Over the years the Texas Board of Pardons and Paroles has
gone through substantial statutory changes. There are now seven
members of the board and fourteen commissioners who also
vote. Each panel has one board member and two commission‑
ers. To be paroled, most offenders need two of the three votes
on that panel. If the conviction falls under one of the crimes
known as Senate Bill 45, cases there is a different rule. Senate
Bill 45 cases include:
1) A life sentence arising from a parole-eligible capital murder
charge;
2) Aggravated Sexual Assault;
3) Indecency with a Child by Contact, and
4) Continuous Sexual Abuse of Young Child or Children;
5) Continuous Trafficking of Persons; or
6) Offense requiring 35 calendars for parole eligibility under
Tx. Gov’t Code Section 508.145(c)
The statute regarding Senate Bill 45 cases requires two thirds
of the seven board members to favorably consider the case.
However, that is not exactly how things work. Since two thirds
of seven equals a number that is more than four and five, the
board has adopted a rule requiring that one subject to parole
consideration fails if there are three negative votes out of the
seven. In other words, if convicted of the three above-mentioned

crimes, then all seven Board Members vote the parole case. If
three of them vote to deny parole, one will not be paroled. At
this writing this issue has not been tested in the courts.

B. Parole
Unless one is convicted of an offense listed as a 3g offense or
Engaging in Organized Criminal Activity (TPC 71.02) or Di‑
recting Activities of Criminal Street Gangs (TPC 71.023) or
Continuous Trafficking of Persons (TPC 20.A03), one will be
parole-eligible when earned credit equals one fourth of the total
sentence, with credit for any good time earned applying to that
time. Being parole-eligible does not mean one will automati‑
cally be paroled. It means you have a chance. If you have a 3g
sentence—meaning a weapon was involved—or a serious crime
of violence is involved without a weapon—such as aggravated
sexual assault—then one has to serve half the total sentence
before being considered for parole.
In Texas to terminate a sentence, one must serve each and
every day imposed in the sentence. For example, even if good
time credit toward parole eligibility is acquired, that good time
credit is not deducted from the sentence termination date. So,
if one has a ten-year sentence and is released after three years
of flat time, one will still owe a seven full years under parole
supervision.
Few offenders make first parole, so do not count on it. After
one is denied parole, the parole board will set the next date for
one to be again considered for release. The board may set off the
next parole consideration for up to five years if the conviction
is for an offense not eligible for mandatory supervision, and SB
45 cases carry a mandatory three years set-off. The minimum
set-off for all other cases is one year.
Drug cases with an affirmative finding that they occurred in
a drug-free zone carry a five-year minimum for parole eligibility.

sidered. The offender is entitled to be notified at least 30 days in
advance of the board consideration of a mandatory supervision
case so the offender can provide information to the parole board.
If the vote is favorable, the offender may be released to condi‑
tions similar to that of being paroled for a length of time on
supervision equal to the good time earned. Thus, in the above
hypothetical, if mandatory supervision was granted, the offender
would be on parole supervision for 2.8 years after release.

IX. Offender Support Groups
There are a number of offender support groups. These groups of
people are active in trying to improve the problems and alleviate
some of the emotional trauma offenders and families suffer as the
result of incarceration. The prison does listen, but it is our opinion
the prison’s view of these groups is that they represent as much
an annoyance as a benefit. The prison only takes these groups
as seriously as the political climate requires. Certainly being a
member of such a group may be an asset to certain people who
have a loved one in prison. It is our opinion that these groups
often have shortcomings, but we do not discourage membership;
however, families are well advised to do their due diligence before
joining. They are family support groups and as such, help people
who have loved ones in prison realize that they are not alone.
They can provide insights to dealing with problems common to
families of those who are incarcerated. These organizations are
not designed to be prison reform groups. The primary interests of
the members are to get their loved ones out of prison. After that
occurs, they usually lose interest in the organization. I have seen
any number of these groups rise and fall. Deciding whether and
which group to join is an individual decision. Membership will
not likely hurt the offender, but how much good membership in
an offender family organization will help the offender’s situation
is dependent upon the quality of the individual organization.

C. Mandatory Supervision

X. Conclusion

So long as one’s offense is eligible for mandatory supervision,
there is another option for releases to supervision. Mandatory
supervision applies when one’s flat time (day-for-day time) plus
good time earned equal the whole of one’s sentence. Once this
is attained, the person is eligible to be considered for manda‑
tory supervision. For example, let’s assume the offender has a
five-year sentence:

After practicing post-conviction criminal law in Texas for 40
years, I have concluded that in this state neither prisons, nor the
attitudes of prison employees, are going to change to any great
extent. Being employed at the prison definitely requires hooking
up to the “good ole boy” team if one wants to be considered for
the serious promotions. Today I see the same types of problems
with the Texas prison I saw when I was first employed there in
1973. There are some improvements, but there are also many
new problems to replace those resolved by the Ruiz civil rights
suits. The economics of doing business with state and federal
prisons has become an industry that has gotten too closely
intertwined with government. This appears to be something

Flat time earned
Good time earned
Total time earned

2.2 years
2.8 years
5.0 years

It is at this point that mandatory supervision will be con‑

that should cause great concern, but I do not see substantial
improvement on the horizon. Prisons have become such an
important factor in the economic survival of some small Texas
towns that some of those communities might fail but for the fact
they have one or more prisons to provide employment for the
local workforce. Few correctional officers I have known over the
last 40 years enjoy what they do for a living. Few offenders want
to be in prison. The combination and interaction of these two
groups makes for a negative mix in the work place. As a result,
the society that exists in prison is less than positive.
The best suggestion I know for someone entering prison
for the first time is keep to yourself for the most part, do not
discuss your case, learn to occupy your time in a positive way,
and take advantage of every opportunity that comes your way.
By all means, do not allow yourself to become obligated to an‑
other offender. Prison is a cold, hard place to be, but you can get
through it, and this episode of life will one day be past history.
95% of everyone who enters prison will someday be released.
Prison can be a real wakeup call and a turning point (good or
bad) in life. There are many offenders, mostly ex-addicts, who
told me that having to go to prison saved their lives.
When I was a young man we had to deal with the military
draft. Once in the military, young men usually “got the message,”
and the military became the vehicle that pushed an individual
into being a responsible citizen. Today we no longer have the
draft, and the element of drugs have been added to our social
mix. Today we send the same young people that used to get
drafted to prison. I have concluded the military did a much
better job of turning out responsible people than is currently
produced in our prisons.
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Continuously
Trying
Article and motions by Bruce S. Fox

R

ecently, I had a Continuous Sexual Abuse of a Young Child
case in County A, Texas, which was outside of my home base
in Austin, Texas. In the first of the “Sexual Abuse” allegations
(as defined by Tex. Penal Code Ann. § 21.02) in the indictment,
(Exhibit A), it was undisputed that the alleged act was for an
offense that occurred wholly in County B. The second allegation
in the indictment (+30 days later with the same young child)
was claimed to have taken place in County A. The indictment
did not differentiate or allege where either act allegedly took
place, other than the boiler plate language, “in the County and
State aforesaid . . .”
I attacked the indictment on the grounds that County A did
not have venue because both of the acts did not occur in County
A. Not finding any direct authority for my claims, I scrambled
and filed the following to support my position:

1. A Motion to Quash the Indictment
2. A Plea in Bar
3. A Memo in Support
Predictably, the State opposed all of my efforts. Predictably,
the Judge in County A ruled in the State’s favor.
The generous offer prior to my efforts was for the 25-year
minimum, which we rejected.
We had prepared a decent defense. The child’s mother, my
client’s wife, was on his side. He had a good job and no prior
felony convictions. The alleged victim was the Defendant’s
troubled step-child, who was not living full time at the home
of her mother and my client. Two other step-children, who
resided with their mom and my client, were also on our side.
So was our hired-gun expert, a noted psychologist. That said,

Exhibit A

No. _________________
THE STATE OF TEXAS V. _______________________
OFFENSE: CONTINUOUS SEXUAL ABUSE OF A YOUNG CHILD
IN THE NAME AND BY THE AUTHORIY OF THE STATE OF TEXAS:
THE GRAND JURY, for the County of _____________, State of Texas, duly selected,
impaneled, sworn, charged, and organized as such at the August Term, A.D. ________. of the
________ Judicial District Court for said County, upon their oaths present in and to said court at
said term that
THE DEFENDANT
Hereinafter styled Defendant, did then and there, in the County and State aforesaid, during a
period that was 30 days or more in duration, to-wit: on or about ___day of _________, A.D.
20___ through on or about the _____ day of ____________, A.D. 20_____ and before the
presentment of this indictment, when the defendant was 17 years of age or older, commit two or
more acts of sexual abuse against ____________________ a child younger than 14 years of age,
and said acts of abuse were violation of one or more of the following penal laws, where the
defendant:
1. Committed the offense of indecency with a child by then and there engaging in sexual
contact with ___________________, with the intent to arouse or gratify the sexual desire
of the defendant, by causing the hand of ______________ to touch the Defendant’s
penis.
2. Commit the offense of indecency with a child by then and there engaging in sexual
contact with __________________, with the intent to arouse or gratify the sexual desire
of the defendant, by touching the genitals of _______________________.
ANGAINST THE PEACE AND DIGNITY OF THE STATE.

______________________________
FOREMAN OF THE GRAND JURY

these cases are always difficult to win. High reward-high risk.
On the brink of trial, the offer came down to ten years
deferred adjudication on an Indecency with a Child. Although
not discussed, the reduced plea offer was thought to be, in part,
because we had created a colorable claim for appeal—i.e., chal‑
lenging County A’s venue, based on an act alleged to have been
committed in County B.
Unfortunately, we were between the proverbial rock and a
hard place (no pun intended). If my client plead to the single
County A charge, this could and would be used as leverage and
evidence in a subsequent charge of Indecency with a Child, or
Continuous Sexual Abuse of a Child, in County B. Ironically, the
child’s original outcry would have given rise to proper venue in
County B for the offense of Continuous Sexual Abuse of a Young
Child, because the alleged victim claimed the sexual abuse acts
happened “like once a month.” Obviously, I never pointed this
out to the County A prosecutor.
Although I thanked the County A prosecutor for the new
offer, I explained that I/we could only accept the offer if we
could get an agreement from County B not to prosecute my
client on the County B allegation. No County B charges were
pending at the time. I also insisted (politely), that the County

A prosecutor approach/contact the County B prosecutor with
this proposition, as I felt like the County B prosecutor would
probably hang up on me midway thru my request.
I was pleasantly surprised when County B agreed to forego
their prosecution if we entered a plea in County A. Quietly, we
were prepared to accept a 12.45, or another ten-year deferred
to run concurrently. I do applaud the efforts of the prosecutor
in County A for working through these complications.
Ultimately, I advised my client to accept the deal. He would
be guaranteed not to face prison time, only a difficult probation
and registration as a sex offender. He would not have to deal
with a trial in County A or B, and possibly an appeal or two.
This article does not address the sticky question of whether he
would have a claim of double jeopardy in County B if he was to
be acquitted of the continuous charge in County A.
Although all of this was somewhat complicated for a lay‑
person to understand, I know my client got it. He certainly
understood the freedom and expense side of the equations. We
really did have a chance to win, but of course, we will never
know. You rarely get to trial on your best cases in our business.
Sometimes, the best battles are in pretrial. It is not about us, it
is about our clients. Happy hunting!

CAUSE NO. ____________________
THE STATE OF TEXAS
VS.
______________

§
§
§
§
§

IN THE
DISTRICT COURT
OF ______ COUNTY A, TEXAS

MOTION TO QUASH THE INDICTMENT
TO THE HONORABLE JUDGE OF SAID COURT:
COMES NOW the Defendant, _______________, in the above styled and numbered cause, by and through his Attorney of
Record, under the authority of the Fifth, Sixth, and Fourteenth Amendments to the United States Constitution, Article I, Sections 10
and 19 and Article III, Section 45 of the Texas Constitution, and Chapters 1, 13, 21, and 45 of the Texas Code of Criminal Procedure and moves this Court to Quash the Indictment for the following reasons:
I.
The indictment is defective in that it fails to state the offense with which Defendant is charged in plain and intelligible words,
as required by Articles 1.10, 21.02, 21.03, 21.04, and 21.06 of the Texas Code of Criminal Procedure.
II.
The Indictment is defective in that it fails to state the offense with which Defendant is charged with such certainty as will enable the accused to plead any judgment that may be given upon it in bar of any prosecution for the same offenses, as required by
Articles 21.04 of the Texas Code of Criminal Procedure
III.
The Indictment is defective in that it fails to charge the offense in ordinary and concise language in such manner as to enable
a person of common understanding to know what is meant, and with that degree of certainty that will give the Defendant notice
of the particular offense with which he is charged, when and where the acts took place, and as such would not enable the Court,
on conviction, if any, to pronounce the proper judgment as required by Article 21.21, and 21.23 of the Tex. Crim. Code Proc.
IV.
The Indictment is defective in that it alleges acts that fail to confer venue in County A, Texas. Article 21.02 of the Tex. Crim.
Code Proc. states that the indictment must show that the offense was committed within the Jurisdiction of the Court in which the
Indictment is presented. Article 13 of the Tex. Crim. Code Proc. This requires that the acts, in this instance, must have been committed in County A.
V.
Specifically, the first act of Sexual Abuse under Tex. Penal Code Ann. § 21.02 in the Indictment alleges that the Defendant
committed the offense of Continuous Sexual Abuse of a Young Child by then and there engaging in sexual contact with the intent
to arouse or gratify the sexual desire of the Defendant, by causing the hand of (child) to touch the Defendant’s penis.
VI.
The discovery in this offense reveals that the alleged victim stated that, “sometimes he [the Defendant] put (her) hand on his
penis, like once a month.” She also said, “he only did that in County B, Texas.” There was no other instance of Sexual Abuse under
the statute which was outside of the thirty days preceding the second allegation of sexual abuse which was claimed to have occurred in County A.
VII.
Venue for Continuous Sexual Abuse of a Young Child is not proper in County A. Therefore, the Indictment in this case in
invalid as it is based upon acts which occurred outside of County A. There is not a special statute contained in Chapter 13 of the
Tex. Crim. Code Proc. which confers venue under these facts.
VIII.
The act alleged in the Indictment only supports venue in County A for a charge of Indecency With a Child By Contact. Tex.
Penal Code Ann. § 21.11 (a) (1) Article 13.18 Tex. Crim. Code Proc.
IX.
Article III, Section 45 of the Texas Constitution grants a Defendant the right to proper venue, as does the Article III, Section 2,
of the United States Constitution.

X.
Failure to adhere to the proper rules of venue are a violation of the Defendant’s due process rights under Article 104 of the
Tex. Crim. Code Proc., Article 1, Section 10 of the Texas Constitution, and the Fifth, Sixth, and Fourteenth Amendment to the
United States Constitution.
WHEREFORE, PREMISES CONSIDERED, and as more full addressed in the attached Memo in Support, it is respectfully requested that the Honorable Court grant the Defendant’s Motion to Quash the Indictment in this cause, and to either grant the state
the opportunity to amend said Indictment, or to dismiss the current charge against the Defendant under the pending Indictment.
Respectfully submitted,
______________________________
ATTORNEY FOR DEFENDANT

CERTIFICATE OF SERVICE
As Attorney of Record for Defendant, I do hereby Certify that on the _____ day of ___________________, 2014, a true and correct
copy of the above and foregoing Defendant’s Motion to Quash the Indictment was hand-delivered to the County A District Attorney’s
Office, ____________________.

CAUSE NO. ____________________
THE STATE OF TEXAS
VS.
______________

§
§
§
§
§

IN THE
DISTRICT COURT
OF ______ COUNTY A, TEXAS

ORDER
BE IT REMEMBERED, that on the _______ day of _____________________, 201___, came to be considered the above and
foregoing Defendant’s Motion to Quash the Indictment in this cause. Consideration of the same, it is the opinion of the Court that
Defendant’s Motion be:
(
(
(

)	GRANTED, and the present Indictment is hereby Dismissed, it being satisfactorily shown that venue for the
charged offense is not proper in County A, Texas.
)
DENIED, to which ruling the Defendant excepts.
)
SET FOR _______________________, 201___.
______________________________
JUDGE PRESIDING

CAUSE NO. ____________________
THE STATE OF TEXAS
VS.
______________

§
§
§
§
§

IN THE
DISTRICT COURT
OF ______ COUNTY A, TEXAS

DEFENDANT’S PLEA IN BAR
TO THE HONORABLE JUDGE OF SAID COURT:
NOW COMES _____________________________, Defendant in the above entitled and numbered cause, by and through
Counsel, and would show unto the Court as follows:
I.
Defendant would, pursuant to Article 27.08(3) and (4) Tex. Crim. Code Proc., raise an Exception to the Substance of the
Indictment as a special Plea In Bar and would show that heretofore, on the ____day of ______________, 20____, in the _______
Court of ____________ County A, Texas, there was presented and filed in said Court an Indictment against Defendant as is set forth
herein by the attached Exhibit “A”, which is incorporated herein for all purposes by this reference.
II.
Said Indictment includes an allegation against the Defendant which contains a bar to this prosecution, as will be addressed
herein, to wit, that venue is not proper in County A, Texas [See 27.08(3) Tex. Crim. Code Proc.]; and therefore the Court trying the
case has no Jurisdiction thereof. [See 27.08(4) Tex. Crim. Code Proc.].
III.
The Indictment alleges acts that fail to confer venue in County A Texas. Article 21.02 of the Tex. Crim. Code Proc. states that
the indictment must show that the offense was committed within the Jurisdiction of the Court in which the Indictment is presented. Article 13 of the Tex. Crim. Code Proc. requires that the acts, of the accused, must have been committed in County A. Also
see Memo in Support attached as Exhibit “B”.
IV.
Specifically, the Indictment alleges that the Defendant committed the offense of Continuous Sexual Abuse of a Young Child
(younger than 14 years of age), Tex. Penal Code Ann. § 21.02, by then and there engaging in two or more acts of Sexual Abuse
during a period that is 30 or more days in duration.
V.
The first of the alleged acts in the instant Indictment asserts that the Defendant, with the intent to arouse or gratify the sexual
desire of the Defendant, caused the hand of (child) to touch the Defendant’s penis.
VI.
A review of the State’s file in the discovery of this offense reveals that the alleged victim in this case, (child), states clearly,
that, “sometimes, he [the Defendant] put her hand on his penis, like once a month. He only did that in County B.”
VII.
Venue for the preceding allegation is not proper in County A. Therefore, the Indictment in this case is invalid as it is based
upon acts which occurred outside of County A. There is not a special statute contained in Chapter 13 of the Tex. Crim. Code Proc.
which confers venue under these facts.
VIII.
The only acts alleged in the Indictment which occurred in County A, if true, do not establish the offense of Continuous Sexual
Abuse of a Young Child. The second allegation of the instant Indictment, alleges an act of Indecency with a Child by Contact
under Tex. Penal Code Ann. § 22.11(a)(1). This act, which is claimed to have occurred in County A, properly establishes venue in
County for a charge of Indecency with a Child by Contact, if it were the sole accusation contained in the Indictment.
IX.
Article III, Section 45 of the Texas Constitution grants a Defendant the right to proper venue, as does the Article III, Section 2,
of the United States Constitution.
X.
Failure to adhere to the proper rules of venue are a violation of the Defendant’s Due Process rights under Article 104 of the

Tex. Crim. Code Proc., Article I, Section 10 of the Texas Constitution and the Fifth, Sixth, and Fourteenth Amendments to the
United States Constitution.
WHEREFORE, PREMISES CONSIDERED, Defendant herein would pray that the Defendant’s Special Plea in Bar be granted
and that the prosecution against the Defendant herein be dismissed, in accordance with the Fifth and Fourteenth Amendments to
the United States Constitution, and Articles 1.04, 1.05, and 1.10 of the Tex. Crim. Code Proc., and as urged in the attached Memo
in Support. (See Exhibit ‘B’).
Respectfully submitted,
______________________________
ATTORNEY FOR DEFENDANT

CERTIFICATE OF SERVICE
As Attorney of Record for Defendant, I do hereby Certify that on the _____ day of ________________________, 201__, a true
and correct copy of the above and foregoing Defendant’s Plea in Bar was hand-delivered to the County A District Attorney’s Office, ____________________________.

______________________________

CAUSE NO. ____________________
THE STATE OF TEXAS
VS.
______________

§
§
§
§
§

IN THE
DISTRICT COURT
OF ______ COUNTY A, TEXAS

ORDER
BE IT REMEMBERED, that on the _______ day of _____________________, 201___, came to be considered the above and foregoing Defendant’s Plea in Bar. Consideration of the same, it is the opinion of the Court that Defendant’s Motion be:
(
(
(

)	GRANTED, and the present cause is hereby Dismissed, it being satisfactorily shown that venue for the charged
offense is not proper in County A, Texas.
)
DENIED, to which ruling the Defendant excepts.
)
SET for a hearing on the _____, day of ______________________, 201___, at ____________o’clock.

______________________________
JUDGE PRESIDING

CAUSE NO. ____________________
THE STATE OF TEXAS
VS.
______________

§
§
§
§
§

IN THE
DISTRICT COURT
OF ______ COUNTY A, TEXAS

MEMO IN SUPPORT
The Indictment in this cause asserts to allege facts to establish the commission of the offense of Continuous Sexual Abuse of a
Young Child (Tex. Penal Code Ann. § 21.02) in County A, Texas. Specifically, that in County A, Texas, for a period that is more than
thirty days in duration, the Defendant committed two or more acts of Sexual Abuse as defined in the Statute against a child victim
younger than fourteen years of age.
The first of the acts alleged is that the Defendant caused the hand of (child) to touch the penis of the Defendant. After reviewing the discovery offered by the State, and examining the same with the County A prosecutor handling this case, there is no
dispute that the allegation of the Defendant causing the hand of (child) to touch his penis only occurred in County B, Texas.
I.
COUNTY A LACKS VENUE
Chapter 13 of the Texas Criminal Code of Procedure governs the rules of venue. Generally, venue lies within a county where
the alleged conduct is said to have occurred. However, it is the legislature, through statute, that specifies “the type of contacts that
satisfy the substantial contacts threshold,” which establishes venue. Lebleu v. State, 192 S.W.3d 205, 212 (Tex. App.—Houston
[14th Dist] 2006 pet. ref’d).
Absent one of the specific statutes conferring venue in a county other than where the act is alleged to have occurred, venue is
not proper. If the evidence supporting the venue determination is insufficient, the Defendant is entitled to a judgment of acquittal.
Sudds v. State, 140 S.W.3d 813, 816-8 (Tex. App.—Houston [14th Dist] 2004). To sustain the allegation of venue, it shall only be
necessary to prove by a preponderance of the evidence, that by reason of the facts of the case, the county where such prosecution
is carried on has venue. Tex. Crim. Code Proc. Art. 13.17. Failure to prove venue is reversible error. Couchman v. State, 3 S.W.3d
155, 161 (Tex. App.—Ft. Worth 1999).
Other than the enumerated offenses conferring venue found within Tex. Crim. Code Proc. Chapter 13, the proper county for
the prosecution of an offense is in the County which the offense was committed. Tex. Crim. Code Proc. Ann. Art. 13.18.
Under the instant facts, venue for the allegation of causing the hand of (child) to touch the penis of the accused does not lie
in County A, Texas. This allegation, if alleged to have occurred within County A, would support a charge of Continuous Sexual
Abuse of a Young Child, because the second act of Sexual Abuse alleged to support that charge, was claimed to have occurred in
County A.
Furthermore, the statute under which the Defendant is being prosecuted, Section 21.02 of the Texas Penal Code, is not found
within the exceptions listed in Chapter 13 of the Texas Criminal Code of Procedure. The proper remedy for this, if any, must lie
with the Texas Legislature. Only they have the power to create venue in one county for an act committed in another county. At the
present time, under current law, venue on the allegations for this offense is not proper in County A, Texas.
By way of comparison, Texas Criminal Code of Procedure Article 13.075 was added June 17, 2011, effective September 1,
2011, to provide that an offense under Title 5 of the Texas Penal Code, (Offenses Against the Person), for an offense under Section
25.03, (Interference with Child Custody), that results in bodily injury to a child younger than 18 years of age, may be prosecuted
in the county: (1) in which an element of the offense was committed; (2) in which the defendant is apprehended; (3) in which the
victim resides; or (4) in which the defendant resides. Texas Penal Code § 21.02, the relevant statute in the present case, was not
amended to establish venue under the facts of the instant case, although clearly the legislature had the opportunity to do so.
Article III, Section 45, of the Texas Constitution implicitly grants a criminal defendant “a right to proper venue,” and “makes
the adoption of special venue statutes the Legislature’s job.” State v. Weaver, 982 S.W.2d 892, 893 (Tex. Crim. App. 1975). The
United States Constitution, in Article III, Section 2, and the Sixth Amendment, likewise, limits the area for prosecution of all crimes
to be held where the said crimes have been committed.
II.
DUE PROCESS VIOLATION
The Defendant is being denied Due Process of Law under Article 104 of the Texas Criminal Code Procedure, Articles I, Section 10 of the Texas Constitution, and the Fifth and Fourteenth Amendment to the United States Constitution, and under the Right
to Effective Assistance of Counsel under Article I, Section 10 of the Texas Constitution, and the Sixth Amendment to the United
States Constitution.
It is undisputed by the State, as supported by their own documentation, that the first act alleged (victim’s hand placed onto

Defendant’s penis) is claimed to have happened only in County B.
By permitting a conviction under this indictment, there is no constraint on venue whatsoever as long as the State proves that
at least one of the alleged acts occurred within County A. This creates an unreasonable burden on counsel for the Defendant as he
is forced to defend against a claim that is alleged to have taken place many miles from his area of practice. And, in the worst case
scenario, it is conceivable that this witness could claim under oath that the same act occurred in any county in Texas, or elsewhere, either in or out of the State of Texas, as long as the witness states that it was thirty plus days prior to the second allegation.
It is therefore difficult to impossible for counsel to be on proper notice, or to prepare for trial, when these alleged acts are in
distant and or remote places, especially if the information can arise only at the point of trial. Counsel cannot effectively represent
his client under such a scheme where he must defend claims from distant and possibly unknown venues.
The purpose and intent of limiting venue to the county where the acts are said to have occurred, save for those special instances where the legislature has provided otherwise, is to provide the accused and his attorney the opportunity to properly and
reasonably investigate and prepare a defense in a geographically defined and limited area. Such is not the case here. Counsel is
therefore deprived of the opportunity to properly prepare a defense and effectively represent his client.
III.
THE INDICTMENT LACKS CERTAINTY
An indictment must allege on its face facts necessary to show that an offense was committed, bar subsequent prosecution for
the same offense, and “give the Defendant notice of precisely what he is charged with.” Rose v. State, 807 S.W. 2d 626, 629 (Tex.
App.—Houston [14th Dist.], no pet.).
Moreover, Article I, Section 10 of the Texas Constitution mandates that this notice must come from the face of the charging instrument. The almost universal practice in preparing indictments is to describe the date and place where the criminal offense was
committed by merely alleging it was committed in a certain county. Hodge v. State, 527 S.W.2d 289, 290 (Tex. Crim. App. 1975).
As stated herein above, this Indictment fails to properly notice the Defendant as to where the first allegation was said to have
been committed. Although fact were revealed to the defense through the discovery process to reveal some information about
where the act alleged is said to have occurred, this does not appear to limit the State’s evidence to those facts to secure a conviction.
Additionally, as alleged, this Indictment is such that it might not enable the accused to plead the judgment that may be given
upon it in bar of any prosecution for the same allegations contained within the instant offense. Tex. Crim. Code Proc. Ann. Art.
1.10 and Art. 21.04. Although Double Jeopardy should attach upon an acquittal here, the outcry of the alleged victim might
support a subsequent prosecution for Indecency with a Child by Contact in County B on the theory that the Defendant was not
acquitted on that specific charge, but that he was acquitted on the continuous nature of this allegation. Or, even that he could
have been acquitted, or not found guilty of the second allegation only, and therefore, it is not a true acquittal of the County B allegation.

Bruce S. Fox has been in solo private practice in Austin, Texas, for 25 years. Prior to entering criminal
defense, he worked as a Staff Attorney with the then Texas Department of Corrections, a Prosecutor in
Travis County, and with the Habeas Division of the Texas Attorney General’s Office. He received his J.D.
from St. Mary’s University in 1980, and a Master’s Degree in Criminology and Corrections from Sam
Houston State University in 1988. Bruce gives an assist to his nephew, colleague, and best man, Mykal J.
Fox, for his help on citation form and suggestions.

Three Hots and a Cot
Judge Wayne Patrick Priest
We have been privileged to have many authors take part as continuing contributors to Voice for the Defense. Buck
Files has done yeoman’s work with his “Federal Corner,” Kathleen Nacozy and Tim Crooks have been steadfast with
their “Significant Decisions Report,” and Stephen Gustitis has been wonderful with his “Off the Back” articles. I was
recently contacted by Pat Priest—an excellent trial judge in San Antonio, Texas—regarding him also becoming a
continuing contributor to Voice. I want to welcome Judge Priest and give everyone a little background on him. His
articles will provide some levity to the magazine and provide a humorous look back at his practice of law.
Judge Priest began law practice in San Antonio in 1968. He originally shared office space with some
great San Antonio lawyers—Sam and Charles Biery, Leonard Davis, and Bobby Myers, and later with George Cooper
and Mayo Galindo, and still later with Nick Rothe and Justice Tony Cantu. Like all of us starting out, he originally
handled anything that came his way. Soon, however, it became clear to him that his area of interest was criminal law.
He volunteered for felony cases with both the then criminal district judges—Archie Brown and Anees Semaan, soon

thereafter adding Jim Barlow, Johnny Benavides, and Peppy Dial when the 186th and 187th District Courts were
created in Bexar County and Dial succeeded Semaan in the 175th.
Court-appointed work paid very poorly in those days. Most pleas earned a $10 fee, and trials paid about $50 a day.
He wanted experience, however, and did not want to have to work for the DA’s office to get it. He had gone to night
law school while working as a casualty claims adjuster and was tired of working for somebody else. He obtained
considerable trial experience in a hurry. The cases he has written about were all in San Antonio or South Texas, in
either state or federal court. Most, though not all of the cases he has written about, were jury trials.
Thanks to his friendship with Charlie Butts and David Evans, he was a founding director of TCDLA and is very proud
of what the association has become over the years. He was an adjunct professor of Criminal Law, Criminal Procedure,
and Trial Advocacy at St. Mary’s University School of Law from 1979 through 1999. He has been on the bench (or,
since 2000) retired from the bench since November 1980.
I greatly enjoyed Judge Priest’s articles when I read them, and I thought they would be a great addition to the Voice. I
hope you enjoy reading them as much as I. Thanks, Pat Priest, for your contribution to the Voice and your support of
TCDLA since 1979.

S

—Michael Gross

tan’s back was really hurting him. Not only that, but he had only 35 cents, and the bus ride to downtown San
Antonio cost four bits. Worse, even if he could get downtown it was still going to be a several block walk to
the Salvation Army Mission.
They’d been nice at the VA Hospital for the first two weeks, but after he’d told them three days ago that he wasn’t
about to let them cut on his back, they had turned downright pushy. Fact was, they’d made him leave, claiming they
“needed the bed for someone who’d cooperate with the treatment program.”
They had given him three hots and a cot for two and a half weeks, and he was grateful for that. Still, he had served
his country during that “Police Action” in Korea, hadn’t he, and so the country owed him a little something.
As he was walking by the Methodist Hospital, just down the road from the VA, a plan began to form in his mind.
It may have been that some long-forgotten teacher in his not-so-memorable childhood had made him read O. Henry’s
“Cop and the Anthem,” or maybe he dreamed it up all by himself.
However it came to be, Stan’s idea went more or less like this: He had no money, and no prospects of getting any.
His back hurt so he could hardly get around, much less do the manual labor which was the only work for which he
was qualified. He had no family, and no friends whose circumstances were much better than his own.
Clearly, the only place he’d have food enough and a warm place to sleep would be in jail. He’d just have to do
something that would get him arrested.
Stan began to put his mind to it, but everything he thought of would just mean a night or two in jail, and then he’d
be back on the street with the same problem. As bad as his back felt, a night or two wasn’t going to do it.
Although the plan was still not fully formulated in his mind, Stan walked into the lobby of the Methodist Hospital
and “borrowed” a piece of scratch paper from a Candy Striper.
As he trudged on down the street toward the bus stop, it came to him. He was going to have to commit a felony,
so he could get a nice long stay in the can.
As he thought about it, though, he remembered hearing that they make you do things like chop cotton in the Texas
pen, and his back sure didn’t need that. Guess he’d have to think up a Federal felony, so’s he could get into one of those
federal country clubs he’d heard so much about.
Trouble was, he couldn’t think of a Federal felony, and he sure didn’t want to do anything that had any chance of
ending him up on the business end of a cotton hoe.
About that time, he came to the bus stop on Fredericksburg Road. Since he still hadn’t figured out quite what to do,
he decided he might as well catch the bus toward town, as far as his 35 cents would take him. At least, if he ended up
having to walk to the shelter he’d be that much closer.

He caught the next bus, and started toward town. By that time, he’d realized that robbing a federally insured bank
was bound to be a Federal crime, and had resolved to do it. There were a bunch of big banks downtown, and some of
them were bound to be federally insured.
The big concern about that, though, was that most of the downtown banks he had seen had armed guards working
in them, and he sure didn’t want to get himself or anybody else shot.
Just at that moment, the bus came to a stop at a red light, where Fredericksburg Road crossed the Expressway,
and there, right before his eyes—as if sent by God himself—was the Citizens National Bank, Member FDIC, a small
suburban bank (actually located in suburban Balcones Heights, and not San Antonio) that would almost certainly not
have an armed guard.
Stan got off the bus, walked over to the bus stop bench, and sat down. From the small paper sack he was carrying,
which contained all of his worldly goods, he extracted a pencil. He wrote what seemed to be the appropriate note,
exchanged the pencil for an empty paper sack, and walked in the bank.
When he got inside, he sat down on a chair and looked around the bank.
He saw that there were three or four teller positions open. He left his sack of belongings on the chair and, choosing
the line with only one person in it, waited as patiently as his back pain would allow while the teller served that person.
When it came his turn, he moved forward to the counter. Smiling, he handed the teller the empty paper sack with
one hand and, with the other, this note:
DON’T BE SCARED. GIVE ME ALL THE MONEY, THEN CALL THE COPS. STAN
The terrified teller didn’t know what to do. Was Stan armed? Would he hurt anyone? Was he nuts? Who ever heard
of a signed demand note from a bank robber?
Not knowing what else to do, he began stuffing money in the sack. When he had it about half full, Stan said, “That’s
enough,” thanked him, took the sack, walked back to where his belongings were in the chair, and sat down.
The victimized teller still didn’t know what to do. Why was the man sitting there in the chair, and why did he just
keep grinning like that? The neighboring teller, however, had realized what was apparently happening, sneaked into
the back room and called the police.
It was more than five minutes, nearer to ten, before the Balcones Police arrived. By the time they got there, the
word had spread to all the employees of the bank, and from them to the customers, that the shabby little man with the
foolish-looking grin had just robbed the bank.
“What is he doing?” they all wondered. “Is he insane? Can this really be happening?”
Finally, Balcones Heights’ finest arrived. Running past Stan, they approached the teller who’d been robbed, but he
was unable to speak and afraid to point at Stan, who was still sitting there with his foolish cherubic smile. After a bit, the
teller who’d made the phone call came out from the back room and motioned to the officers to come over to her. They
did, and after a whispered conference and glances over their shoulders at the still- grinning Stan, they made their move.
One cop grabbed Stan and threw him to the floor, while another grabbed both paper sacks. A third stood by, gun
drawn, authoritatively ordering the now prone and agonizing Stan not to move.
Even in his pain, Stan remembered later, he wondered just exactly what the man thought he was going to do with
220 pounds of police officer square in the middle of his back.
Stan got his three hots and a cot in the Bexar County Jail for the next several weeks. Long enough, in fact, that by
the time he was indicted by the Federal Grand Jury for bank robbery his back no longer hurt. He had accordingly also
figured out several places he might rather be than the federal penitentiary, even a country club one.
It was a little surprising, frankly, that the United States Attorney went forward with the prosecution of Stan. The law,
you see, requires more for a successful prosecution than merely showing that a prohibited act has been committed. It
must also be shown that the act was committed with the requisite mental state, what lawyers call “mens rea” or “guilty
mind.”
Bank robbery is not committed when there is no intent to appropriate the money to one’s own use, and it was crystal clear that Stan’s sole intent was to get himself arrested. The jury acquitted Stan, and the last time I saw him he was
panhandling on the street of downtown San Antonio, waiting for a determination by the Social Security Administration

on his claim for disability benefits. I don’t know how that turned out.
I was fairly well broken-in in state court when I tried Stan’s case, but his was my first Federal jury trial. In addition
to Stan himself being among my more memorable clients, the fact that it was my first jury trial in the post office courthouse gives the case a special place in my heart.

Judge Wayne Patrick “Pat” Priest was a founding director of TCDLA. He received his JD from
St. Mary’s University, where he served as an adjunct professor of Criminal Law, Criminal Procedure, and Trial Advocacy at its School of Law from 1979 through 1999. He has been on
the bench since November 1980. As the senior District Judge of Bexar County in semi-retired
status, he is called upon to preside over some big cases—including the Tom DeLay campaign
finance trial, among others.
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Supreme Court
A court of appeals has jurisdiction to review the Board of Immigration Appeals rejection
of a non-citizen’s motion to reopen, even when the Board rejects the motion as untimely
or it rejects a motion requesting equitable tolling of the time limit. Reyes Mata v. Lynch,
135 S. Ct. 2150 (2015).
D, a citizen of Mexico, was convicted of assault and deported in 2010. His appeal to the Board
of Immigration Appeals (BIA) was dismissed after his attorney failed to file an appellate brief. D
moved to reopen his case based on ineffective assistance of counsel, but the BIA denied D’s motion
as untimely because it was filed after the 90 days allowed. D appealed the BIA’s denial of his motion
to the Fifth Circuit and argued that the BIA should not have enforced the filing period limitation
because his attorney’s failure to file a brief deprived him of due process. The appellate court held
that such a motion was subject to the complete discretion of the BIA, and thus the appellate court
lacked the jurisdiction to review the decision. The Supreme Court granted certiorari on this issue:
Did the U.S. Court of Appeals for the Fifth Circuit err in holding that it did not have the jurisdiction
to review a BIA decision not to suspend the 90-day filing limitation?
Yes, precedent established that circuit courts of appeals have jurisdiction to review an alien’s
appeal of a BIA decision to deny a motion to reopen proceedings. Although the U.S. Congress has
limited the appellate courts’ authority over BIA decisions in other ways, this authority has remained
in place. Additionally, while the appellate courts may lack jurisdiction to decide the merits of whether
the case should be reopened, the lack of jurisdiction over that issue does not affect the appellate
court’s jurisdiction over the BIA’s decision to deny the motion. The Court reversed the Fifth Circuit
and remanded.
To convict a defendant of distribution of a controlled substance analogue, the Government must prove that the defendant knew that the substance constituted a controlled substance analogue. McFadden v. United States, 135 S. Ct. 2298 (2015).
D was charged with distributing controlled substance analogues in violation of the federal
Controlled Substance Analogue Enforcement Act of 1986, which identifies a category of substances
substantially similar to those listed on the federal controlled substances schedules, 21 U.S.C. § 802(32)
(A), and instructs courts to treat those analogues as schedule I controlled substances if they are
intended for human consumption, § 813. Arguing that he did not know the “bath salts” he was
distributing were regulated as controlled substance analogues, D sought an instruction that would
have prevented the jury from finding him guilty unless it found that he knew the substances he
distributed had chemical structures and effects on the central nervous system substantially similar
to those of controlled substances. Instead, the district court instructed the jury that it need only
find that D knowingly and intentionally distributed a substance with substantially similar effects
on the central nervous system as a controlled substance and that he intended that substance to be
consumed by humans. D was convicted. The Fourth Circuit affirmed, holding that the Analogue
Act’s intent element required only proof that D intended the substance to be consumed by humans.
The Supreme Court vacated the Fourth Circuit’s judgment and remanded for that court to determine
whether the error was harmless.

As held by the Second, Seventh, and Eighth Circuits, but
rejected by the Fourth and Fifth Circuits, § 841(a)(1) of the
Controlled Substances Act required the government to estab‑
lish that the defendant knew he was dealing with a substance
regulated under the Controlled Substances Act or Analogue
Act. In other words, 21 U.S.C. § 841(a)(1) required the United
States to establish that a defendant knew he was dealing with
a controlled substance, and, when the substance was an ana‑
logue, that knowledge requirement was met if the defendant
knew the substance was controlled under the Controlled
Substances Act or Analogue Act, even if he did not know its
identity. The knowledge requirement was also met if the de‑
fendant knew the specific features of the substance that made
it a controlled substance analogue. The appellate court did
not adhere to § 813’s command to treat a controlled substance
analogue as a controlled substance in schedule I; thus, it did
not apply the mental-state requirement in § 841(a)(1). Further‑
more, the district court’s jury instructions did not fully convey
the mental state required by the Analogue Act.

Fifth Circuit
District court erred in dismissing 18 U.S.C. § 48 charges
against Ds on the ground that the statute was unconstitutional. United States v. Richards, 755 F.3d 269 (5th
Cir. 2014).
Unlike the 1999 version of § 48, which was held uncon‑
stitutional under the First Amendment in United States v. Stevens, 559 U.S. 460 (2010), the 2010 reenactment of the statute
covered only depictions that were obscene under the test of
Miller v. California, 413 U.S. 15 (1973). Thus, the new version
of the statute covered only speech that was unprotected by the
First Amendment. The Fifth Circuit also rejected Ds’ argu‑
ment that § 48 violated the First Amendment under R.A.V. v.
City of St. Paul, 505 U.S. 377 (1992); although § 48 regulated a
content-based subclass of proscribable speech, it did so based
on the secondary effects of that speech (namely, the torture
and killing of animals). Moreover, § 48 served that interest in
a reasonably tailored way and was a permissible regulation of
a subset of proscribable speech.
District court did not abuse its discretion in dismissing,
under the Speedy Trial Act, the first indictment against
D without prejudice, and thus it properly denied D’s
motion to dismiss the second indictment. United States
v. Blevins, 755 F.3d 312 (5th Cir. 2014).
In this prosecution for drug and gun charges, the serious‑
ness of the charges, the absence of prejudice to D, and most of
the other relevant factors weighed in favor of dismissal without
prejudice.
(2) The indictment adequately charged and gave D no‑

tice that she was being charged with possession of a firearm
in furtherance of a drug trafficking crime, in violation of 18
U.S.C. § 924(c). The fact that the indictment included surplus
language pertaining to a “use or carrying” violation of § 924(c)
was, at most, a technical defect that did not obscure which
offense was being charged. Any ambiguity in the charge’s lan‑
guage was cured by the caption of the charge.
(3) Where a penalty enhancement information under 21
U.S.C. § 851(a) was filed in connection with a first indictment
that was dismissed without prejudice for a Speedy Trial Act
violation, that information was no longer valid for the new
prosecution resulting from filing a second indictment. The
propriety of sentence enhancement thus turned on whether
the penalty enhancement information filed during the second
prosecution was valid; because that required the resolution of
factual questions about whether D received proper notice of
the second information, the Fifth Circuit vacated the enhanced
sentence and remanded for a determination of whether the
second information was properly filed and served on D.
(4) District court did not err in denying D’s motions to
suppress evidence; she failed to show any alleged misrepresen‑
tations in the affidavit for her arrest warrant were so signifi‑
cant that there was no probable cause for her arrest. Further‑
more, the entry into, and search of, D’s home at the time of
the execution of the arrest warrant did not violate the Fourth
Amendment; the arrest warrant allowed the officers to enter
the home to arrest D once they had a reasonable belief that she
was there, which they did because she answered the door. Once
inside, the police could reasonably perform a protective sweep.
Finally, D’s consent to search was not involuntary; a suspect
need not be given Miranda warnings before consenting to a
search.
(5) District court did not err in denying D’s motion to sup‑
press statements said after she was given Miranda warnings.
Unlike Missouri v. Seibert, 542 U.S. 600 (2004), there was no
evidence that the Mirandized statements were the product of
a deliberate earlier questioning “outside Miranda.”
District court did not err in declining to suppress D’s
first two confessions based on lack of prompt presentment to a magistrate; the delay was reasonable for both
of those confessions. United States v. Boche-Perez, 755
F.3d 327 (5th Cir. 2014).
Even though these confessions were made outside the
six-hour “safe harbor” period set in 18 U.S.C. § 3501, such
confessions still do not warrant suppression if the delay was
reasonable under the pre-§ 3501 McNabb/Mallory line of
cases. The Fifth Circuit declined to address the third confes‑
sion because, even if it should have been suppressed for lack
of prompt presentment, the error was harmless; furthermore,
the confessions were all voluntary. Finally, the failure to give
fresh Miranda warnings before the last confession did not taint

that confession, because D had been given Miranda warnings
before each of his two earlier confessions; additional warnings
were not required.
District court did not err in denying D’s motion to suppress his interrogation video because the totality of the
circumstances supported the conclusion that D was
properly apprised of his Miranda rights and that his
confession was knowing and voluntary. United States v.
Anderson, 755 F.3d 782 (5th Cir. 2014).
(2) In this prosecution of D for aiding and abetting bank
robbery (in violation of 18 U.S.C. §§ 2113(a) and 2), where a
potential defense witness (an uncharged passenger in D’s car
the day of the robbery) initially agreed to testify for D but
then changed his mind and exercised his Fifth Amendment
right not to testify, there was no viable claim of governmental
interference with the defense witness because an on-the-record
colloquy between the witness and his attorney showed that the
witness’ decision not to testify was a result of a deliberative
process free and clear of government intimidation.
(3) District court did not err in refusing to admit evidence
that pleading co-defendant had robbed another bank about
two weeks before the robbery that was the subject of the trial
here; district court did not err in refusing to admit the inter‑
rogation video of an uncharged passenger in D’s car because D
did not establish why the interrogation video fell under a hear‑
say exception; finally, district court did not err in excluding
evidence of pleading co-defendant’s mental condition because
D did not provide any reason why this was error.
(4) Prosecutor’s argument that an uncharged participant
in the bank robbery was facing life in prison in state court was
improper because it referenced facts not in evidence at trial;
however, that improper comment did not warrant reversal
because (i) the jury was instructed to disregard the comment
and was several times instructed that the attorneys’ arguments
were not evidence; (ii) the comment had nothing to do with D;
and (iii) the other evidence of D’s guilt was more than sufficient
to convict D.
(5) District court did not err in sentencing D as a “career
offender” under USSG § 4B1.1; although Texas burglary of a
habitation is not necessarily the generic “crime of violence” of
“burglary of a dwelling” under USSG § 4B1.2 (because Tex.
Penal Code § 30.02(a)(3) is not generic “burglary”), here the
judicial confession from D’s prior Texas case makes clear that
D pleaded guilty to an offense that meets the elements of ge‑
neric burglary.
D was not entitled to a certificate of appealability on
his claim of prosecutorial vindictiveness because there
was no evidence of actual vindictiveness. Jordan v.
Epps, 756 F.3d 395 (5th Cir. 2014).
Where (1) Mississippi capital defendant entered into an

agreement for life without parole in exchange for his prom‑
ise not to challenge his sentence, (2) but then he successfully
challenged his sentence on the ground that life with parole
was not a permissible statutory option at the time, and (3) on
remand, the prosecutor refused to offer the same life-withoutparole agreement, and successfully sought a death sentence at
trial, D was not entitled to a certificate of appealability (COA)
on his claim of prosecutorial vindictiveness. The fact that the
prosecutor refused to enter into a new sentence agreement due
to D’s previous violation of his agreement not to challenge his
sentence did not establish actual vindictiveness. Nor did D
make out a claim of presumptive vindictiveness; under Fifth
Circuit law, no presumption of vindictiveness arises where
there is no change in the charges filed or punishment sought.
Here, D was always subject to the death penalty that was ulti‑
mately imposed on him.
One D’s challenge to venue was waived by his failure
to specifically make a venue argument in his motion for
judgment of acquittal; even if it were not waived, venue
was proper in the Eastern District of Texas because
venue is proper in conspiracy offense in any district
where the agreement was formed or an overt act occurred. United States v. Rodriguez-Lopez, 756 F.3d 422
(5th Cir. 2014).
(2) In this prosecution for conspiracy to distribute mari‑
juana, it was improper for prosecutor to refer, in closing argu‑
ment, to second D’s counsel as “lend[ing] [his] credibility to
representing drug traffickers and firearms dealers[.]” “Dispar‑
aging defense counsel’s motives for representencing a crimi‑
nal defendant is a foul blow.” However, the district court did
not abuse its discretion in denying second D’s motion for a
new trial on the basis of this remark, given the district court’s
prompt rebuke of the remark, the curative instructions given,
and the strength of the evidence against the second D.
(3) District court clearly erred in applying to second D,
pursuant to USSG § 3B1.1(b), a three-level enhancement for
managerial or supervisory role in the drug conspiracy.
District court reversibly erred in denying D’s motion
to correct his presentence report under Fed. R. Crim.
P. 36. United States v. Mackay, 757 F.3d 195 (5th Cir.
2014).
Fed. R. Crim. P. 36 permits a district court “at any time
[to] correct a clerical error in a judgment, order, or other part
of the record.” Because the presentence report (PSR) affects
the right and obligations of the defendant, it is of like kind or
character as a “judgment” or “order,” and thus is embraced by
the term “other part of the record” as used in Rule 36. More‑
over, the error in the PSR—referring to D’s drug convictions
as involving cocaine, not marijuana—was not harmless; the
Fifth Circuit reversed the district court’s order denying correc‑

tion of the PSR and remanded with instructions to the district
court to correct the clerical error in the PSR.

Court of Criminal Appeals
The search warrant affidavit for the residence, minus
the drug-dog’s alert, established probable cause because the tip came from a concerned, good citizen
whose detailed information was verified; also, one
officer smelled marijuana at the front door of the residence, and the other officer smelled marijuana on D
and in D’s car after he saw D leave the residence with
the suspected marijuana-growing operation. State v.
Cuong Phu Le, 463 S.W.3d 872 (Tex.Crim.App. 2015,
reh’g denied).
“This case involves a search warrant based in part upon
an alert from a drug-detecting dog. After the execution of
the search warrant, but before a hearing on the motion to
suppress, the United States Supreme Court held in Florida
v. Jardines[, 133 S.Ct. 1409 (2013)] that law-enforcement of‑
ficers’ use of a drug-sniffing dog on the front porch of a home
without a search warrant violated the Fourth Amendment.
Consequently, this Court must determine whether the searchwarrant affidavit—minus the drug-dog’s alert—clearly estab‑
lished probable cause. The trial judge held that it did not, and
the court of appeals agreed. . . . We reverse because we find
that when looking at the warrant affidavit as a whole, the in‑
dependently and lawfully acquired information stated in the
affidavit clearly established probable cause.”
D’s sentences should run concurrently because the remand for a new punishment hearing in D’s aggravatedrobbery case caused the aggravated-robbery sentence
to be removed from the stacking order, and the trial
court did not choose to stack the new sentence onto the
sentence in D’s heroin case. Ex parte Vela, 460 S.W.3d
610 (Tex.Crim.App. 2015).
D was convicted of aggravated robbery and sentenced to
life in prison. He was also convicted of possession of heroin
and sentenced to 60 years. The trial court ordered that the
heroin sentence be “stacked” onto (run consecutively to) the
aggravated-robbery sentence. D appealed his aggravated-rob‑
bery conviction, and the case was reversed and remanded for
new punishment. At the new punishment hearing, he again
received a life sentence, but the trial court did not issue a new
stacking order with respect to the heroin sentence. Applicant
here complained that the Texas Department of Criminal Jus‑
tice was treating his heroin sentence as if it were stacked onto
the aggravated-robbery sentence. He claimed that once the
aggravated-robbery case was reversed, it vanished for stack‑
ing purposes. He further contended that because the court

did not issue a new stacking order with respect to the heroin
sentence when he was re-sentenced for the aggravated rob‑
bery, the heroin and aggravated-robbery sentences should run
concurrently.
CCA granted habeas relief: “We filed and set this habeas
application to determine what effect granting a new punish‑
ment hearing has on a stacking order. We conclude that the
granting of a new punishment hearing removes the sentence
from the stacking order. Because the trial judge in the present
case did not issue a new order stacking the new sentence in the
re-sentenced case onto the sentence for an existing conviction,
applicant’s sentences are running concurrently.”
D’s convictions for indecency with a child by contact
did not violate double jeopardy; a single count alleging
sexual contact was not subsumed by a count alleging
penetration because evidence of multiple incidents, of
both contact and penetration, could have formed the
basis for each count. Maldonado v. State, 461 S.W.3d
144 (Tex.Crim.App. 2015).
D was convicted of 12 counts of aggravated sexual assault
of a child and indecency with a child and sentenced to life
in prison. COA vacated two of the convictions for indecency
with a child on double jeopardy grounds. The State filed a peti‑
tion for review, which CCA granted to consider whether the
subsumption theory of Patterson v. State, 152 S.W.3d 88 (Tex.
Crim.App. 2004), was still valid and if so, whether a single
count alleging sexual contact is subsumed by a count alleging
penetration when there is evidence of multiple incidents of
penetration which could have formed the basis for each count.
CCA reversed COA.
“[T]he jury was presented with evidence of multiple in‑
stances of conduct involving different acts at different times
over a span of many years. Thus . . . the jury very well could
have found completely separate acts of indecency with a child
by touching and aggravated sexual assault by penetration. We
considered whether separate acts of indecency with a child
were jeopardy barred in Loving v. State, 401 S.W.3d 642 (Tex.
Crim.App. 2013). In Loving . . . the defendant’s indecency-byexposure conviction was not jeopardy barred because the de‑
fendant’s conduct violated the indecency-with-a-child statute
two separate times, both by contact and by exposure. . . . [COA]
should have followed Loving rather than Patterson. Patterson
is properly applied when, under the facts of the case, the jury
could not have found separate offenses or separate acts. In Patterson, the exposure was not separate from the penetration and
the legislature did not authorize separate punishments in that
situation. . . . An offense may be factually subsumed when there
is a single act that cannot physically occur in the absence of
another act. . . . While it is true that penetration cannot physi‑
cally occur in the absence of contact, the contact offenses here
are not factually subsumed because there was evidence that

separate and distinct indecency-by-contact offenses occurred
at other times in addition to the contact associated with the
penetration offenses. . . . Patterson is still valid but subsump‑
tion does not apply to the facts of this case.”
Due process did not prohibit the trial court from revoking D’s probation after a second revocation hearing,
based on grounds that the trial court was aware of but
did not consider at the first revocation hearing. Tapia v.
State, 462 S.W.3d 29 (Tex.Crim.App. 2015).
On two separate occasions appellant was brought before
the trial court on motions to revoke deferred adjudication
community supervision and adjudicate guilt. After appel‑
lant’s first revocation hearing, the court continued appellant
on deferred adjudication community supervision but sanc‑
tioned him to 21 days in jail. At the second revocation hearing,
based on a new motion filed by the State, the court revoked
appellant’s community supervision, adjudicated him guilty of
aggravated assault, and sentenced him to five years in the Texas
Department of Criminal Justice—Institutional Division. COA
reversed. CCA reversed COA.
The trial court did not violate D’s due process rights when
it revoked his community supervision under Tex. Code Crim.
Proc. art. 42.12; COA erred by holding that it did, where the
revocation occurred after a second revocation proceeding
and was based on newly alleged drug and alcohol violations.
Even though the trial court, the State, and D were aware of
the purported drug and alcohol violations at the first hearing,
such violations were not alleged in the first written motion
to revoke and no evidence was presented at the first hearing
in support of such violations; it was clear that the trial court
had intentionally not taken the drug and alcohol violations
into consideration when it made the decision to continue D’s
community supervision after that first hearing.
Questions asked in a custodial interview about D’s
name and phone number did not fall within the booking
exception to Miranda; D’s name and phone number had
incriminating value in themselves and did not simply
lead to other incriminating evidence, as the detectives
informed D that they had several names for him. State
v. Cruz, 461 S.W.3d 531 (Tex.Crim.App. 2015).
COA erred by reversing the trial court’s order suppressing
the statements D made during a police interview relating to a
murder charge. “We arrive at this conclusion because, though
the questions may have been the type that would be asked dur‑
ing a booking procedure, the questions were not asked during a
booking procedure, and the circumstances did not otherwise re‑
veal that the questions were reasonably related to an administra‑
tive purpose. We also conclude that [COA] erred in holding that
questions about the defendant’s name and phone number did not
constitute interrogation. Consequently, we reverse [COA].”

D’s request for a pretrial determination of intellectual
disability did not call for the execution of a ministerial
act, and so COA erred in granting mandamus relief to
the State to stop these pretrial hearings. In re Allen, 462
S.W.3d 47 (Tex.Crim.App. 2015).
Facing two capital-murder charges, D sought a pretrial
hearing requesting the trial judge determine whether he was
intellectually disabled and thus exempt from the death penalty
if convicted. Over the State’s objection, the judge granted the
motions for a pretrial hearing. COA granted the State manda‑
mus relief, finding the judge acted outside his authority. CCA
conditionally granted D’s petitions for writ of mandamus to
COA; the writs would issue in the event that COA failed to
comply with this opinion.
The uncertainty surrounding intellectual-disability deter‑
minations prevents labeling the judge’s actions a violation of
a ministerial duty. It was error to grant the State mandamus
relief finding a trial judge had no power to grant D’s motion
for a pretrial determination of intellectual disability in capital
murder cases because existing law did not support the conclu‑
sion, nor was it proper to interpret statutes, clarify precedent,
or create law in a mandamus proceeding. Tex. Code Crim.
Proc. art. 37.071, § 2, did not apply because, if a trial judge
found a defendant exempt from the death penalty pretrial, the
State no longer sought it. D’s motion was not nonjusticiable for
lack of ripeness because the State’s death penalty notice had an
immediate effect. Finally, when the trial judge was succeeded
by another judge, Tex. R. App. P. 7.2(b) did not require abate‑
ment for the successor’s response because it did not apply to a
Tex. R. App. P. 72 petition that was in front of CCA.
The jury should have been instructed pursuant to the
jailhouse-witness corroboration statute because jailhouse witnesses testified to statements against D’s interest. Phillips v. State, 463 S.W.3d 59 (Tex.Crim.App.
2015).
D was convicted of aggravated robbery. On appeal, D
arg ued that the trial court erred by failing to include a jury
instruction pursuant to the jailhouse-witness corroboration
statute, Tex. Code Crim. Proc. art. 38.075(a). COA held that
the trial court did not err, concluding that Article 38.075(a)
did not apply because the jailhouse witnesses did not testify
to any statements made by D that were “statements against
[D’s] interest.” CCA vacated COA’s judgment and remanded
for COA to conduct a harm analysis and address the remaining
issues raised on appeal.
The court should have included an Article 38.075(a) in‑
struction in the jury charge because jailhouse witnesses tes‑
tified to statements that were against D’s interest, in that he
purportedly asked them to lie for him. A statement made by a
defendant to a jailhouse witness can be against the defendant’s
interest even if it does not expose the defendant to criminal

liability. A statement that is against a defendant’s interest for
purposes jailhouse-witness corroboration is one that is ad‑
verse to the defendant’s position. Here, the jailhouse witness’
testimony could be interpreted as evidence that D somehow
tried to persuade them to say that they heard another man
make comments indicating that he committed the robbery on
his own—in other words, that D asked them to lie to help his
position. That was precisely what the State argued to the jury:
“Does an innocent person go around the jail asking people
he’s just met to sign affidavits and lie for him?” CCA found
that “D’s purported requests of the jailhouse witnesses to lie
for him were offered against D at trial, can most certainly be
interpreted as being adverse to his position, and thus were
statements made by [D] to [the jailhouse witnesses] that were
against [D’s] interest.”

Court of Appeals
Trial court reversibly erred by admitting into evidence
the State expert’s retrograde extrapolation testimony
under Tex. R. Evid. 702 during D’s DWI trial because
the State failed to prove that the extrapolation was reliable. Veliz v. State, No. 14-14-00057-CR (Tex.App.—
Houston [14th Dist] Aug 18, 2015).
D appealed that the trial court erred in admitting ret‑
rograde extrapolation testimony because the State failed to
demonstrate by clear and convincing evidence that the analy‑
sis of the testifying expert reliably assessed D’s blood alcohol
concentration at the time he was stopped. COA agreed that
the court erred in admitting the testimony; the expert did not

explain her calculations or the science with clarity, she could
identify few, if any, personal characteristics of D, and the only
test was performed three-and-a-half hours after the stop. COA
further held that the error affected D’s substantial rights; the
error was not harmless given the State’s reliance on the expert’s
testimony during closing arguments, the powerful persuasive
effect of the testimony, the subjective nature of field sobriety
tests, and the testimony undermining the non-extrapolation
evidence of intoxication. COA reversed and remanded for a
new trial.
D was egregiously harmed by jury-charge error that
allowed the jury to arrive at a non-unanimous verdict
where the two indicting paragraphs alleged two ways of
committing the single offense of penetration. Williams
v. State, No. 06-14-00219-CR (Tex.App.—Texarkana
Sept 3, 2015).
The trial court’s jury charge improperly allowed the jury
to arrive at a non-unanimous verdict where the two indicting
paragraphs alleged two ways of committing the single offense
of penetration in Tex. Penal Code § 22.021(a)(1)(B)(i), the State
presented evidence of two penetrations, as the complainant
testified that D penetrated both her anus and her sexual organ,
and the jury charge failed to require the jury to reach a unani‑
mous verdict on the way D committed the crime. The error was
egregious because there was compelling evidence presented
that D sexually assaulted complainant in both manners al‑
leged in the indictment, and the State erroneously explained
that some of the jurors could find that D engaged in vaginal
penetration while others could believe that he committed anal
penetration. COA reversed and remanded for a new trial.
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________________________________________________________________________________________________________________

Former Prosecutor:

q Yes q No
If yes, how long, when did you leave, and what experience did you have? ____________________________________________
________________________________________________________________________________________________________________
________________________________________________________________________________________________________________

Public defender:
q Yes
q No
If yes, what office? _______________________________________________________________________________________________
________________________________________________________________________________________________________________
On a separate sheet please tell us your level of trial experience. Additionally, please tell us why you want to attend the Texas Criminal
Trial College.

Fax: 512-469-0512 or mail to 6808 Hill Meadow Drive | Austin, TX 78736

Seminars sponsored by CDLP are funded by the Court of Criminal Appeals of Texas.
Office use only:

q Application q New

q Letter of intent

q Fee

q Judge letter q Attorney letter

Register online at www.tcdla.com

February 11–12, 2016

Hotel Monteleone
New Orleans, LA
John Convery, Dan Hurley
& Stan Schneider
Course Directors

Defending clients accused of

Sexual Offenses
December 3–4, 2015
Wyndham Hotel
Austin, Texas
Kerri Anderson-Donica, Marjorie
Bachman, Heather Barbieri
& Jim Darnell
Course Directors

