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President’s
Message

ell, it is official! The legislative session began on January 10, and there is already a
flurry of activity in the Capitol as hundreds of bills have already been filed. As you
know, TCDLA invests significant time, energy, and staff in legislative efforts. TCDLA pur‑
sues reform to criminal justice issues to ensure that our clients are protected from efforts to
diminish their constitutional and statutory rights. We do that by proposing and advocating
for changes to procedural and substantive issues, tracking and monitoring all of the bills that
might impact our membership and our clients, and opposing any and all efforts to curtail
our clients’ rights.
This is intense and detailed work. Often, as the session progresses and bills move in
committees, we find ourselves mired in the specifics of the language proposed. Details like
should the language be an “and” or an “or,” a “shall” or a “may”? We can even spend hours
negotiating with prosecutors or lawmakers on the placement of a comma. We become so
immersed in the picayune that we sometimes forget some of our core beliefs—the things
that make us do this work and keep us committed and enthusiastic.
Lately, I have been thinking about some of those fundamental issues we care about deeply.
We have already seen some bills filed this session that tear at those basic principles of fair
play and threaten the values we hold dear—bills to criminalize using someone else’s idea of
the “wrong” bathroom and those to increase the punishment on crimes solely on the basis
of a person’s lawful residence. I was reminded of one of these fundamental principles when
recently responding to an inquiry from a reporter. It made me want to refresh our collec‑
tive memory about how we treat juveniles in Texas. Perhaps there is no aspect of promoting
justice and the common good that is more significant than protecting those who make up
the next generations—the children.
TCDLA strongly supports legislation that would keep teenage offenders in the juvenile
justice system until the age of 18. Texas, as one of only 7 states that automatically sends 17-year-

2016 –2017 committee chairs

olds to adult court—and therefore to adult jails and prisons—is
out of step with the majority of the rest of the country. We are
increasingly in the minority as several states have increased the
age to 18 recently.
We all know that many of young people facing criminal
charges today represent a subset of our community that has
been all too often marginalized and vulnerable. We see children
coming from poverty, broken homes, or trauma. Children who
have experienced or witnessed profound or persistent violence,
had access to substandard education, or are experiencing un‑
diagnosed or untreated mental health issues. In scores of these
cases, the only difference between a chance at a productive life
and a path of repeated criminal activity for these teenagers is
the juvenile justice system and the services it provides.
It is widely known and accepted that those teenagers who
stay in juvenile court are less likely to re-offend than those who
are processed in the adult system. Due to services tailored to
those young people—including mental health services, coun‑
seling and treatment related to substance abuse issues, access
to services aimed at keeping teenagers in school, job skills, and
training programs—the juvenile system is rightly focused on
rehabilitation, as opposed to punishment. We also know via
research and anecdote that the majority of offenses committed
by this population are minor and nonviolent in nature. Data
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gathered by the Texas House of Representatives, released in
October 2016, showed that the majority of the offenses com‑
mitted by 17-year-olds in 2015 were low-level crimes. Nearly
44% of these offenses were for things like marijuana possession,
theft, and liquor law violations.
In our view, there are only benefits to such a change in
Texas. TCDLA believes that raising the age to 18 would dra‑
matically increase the chances that this subset of teenagers will
be rehabilitated and not recidivate. They would be in a system
that is set up to address their treatment and educational needs
while protecting them from older, more mature offenders who
could model the type of behavior the juvenile system is dedi‑
cated to preventing.
While TCDLA will certainly continue to wordsmith every
line in a proposed bill, each comma, semicolon, and period. We
will focus on all the little details that could make a difference in
how a statute is interpreted in courtrooms across the state. But
while we do so, we—as a membership—can also reflect on some
of the big issues, especially those policies that are just wrong.
Like treating children as adults.
It is time for the Texas Legislature to recognize this reality
and move on from a “one size fits all” method for dispensing
criminal consequences. Raising the age is long overdue.
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Joseph A. Martinez

T

he 85th Texas Legislature has started. Our legislative team is monitoring, testifying, and
advocating for TCDLA members at the Capital. If you are a member, you are automati‑
cally enrolled in our Legislative Listserve. The legislative team: Andrea Keilen, Allen Place,
David Gonzalez, Shea Place, Bill Harris, Mark Daniel, Susan Kelly, and Bobby Mims will be
posting periodically to keep you informed of TCDLA’s position and activities. The listserve
is for informational purposes only and cannot receive responses. If you have any questions
or concerns regarding this session, contact Andrea Keilen, TCDLA General Counsel and
Lobbyist, at akeilen@tcdla.com or (512) 646-2730.
Special thanks to our course directors, Bobby Barrera (San Antonio), Michael Gross
(San Antonio), and Adam Kobs (San Antonio), for our 12th Annual Stuart Kinard Memorial
Advanced DWI seminar held in San Antonio in November. Thanks to them and our out‑
standing lineup of speakers we had 96 attendees. Attend five TCDLA DWI seminars within
two years and receive a DWI Warrior Certificate and order a DWI desk statue to highlight
your training in specific DWI areas. TCDLA has five DWI seminars; don’t be confused with
any other DWI seminar. Register for one of TCDLA’s today!
• TCDLA/NCDD Mastering Scientific Evidence in DWI/DUI—March 23–24, 2017, New
Orleans
• TCDLA DWI Defense Project—May 5, 2017, Grapevine
• TCDLA Top Gun DWI—August 18, 2017, Houston
• TCDLA Stuart Kinard Memorial Advanced DWI—November 2–3, 2017, San Antonio
• TCDLA Lone Star DWI—2018, Austin

Executive
Director’s
Perspective

Special thanks to our course directors, Heather Barbieri (Plano) and Mark Stevens (San
Antonio), for our Sexual Offenses seminar held in San Antonio in December. Thanks to them
and our great lineup of speakers we had 146 attendees.
Special thanks to our course directors, Nicolas Hughes (Houston), E. X. Martin (Dal‑
las), Larry Renner (New Mexico), Rick Wardroup (Lubbock), and Philip Wischkaemper
(Lubbock), for our CDLP 14th Annual Forensics seminar held in Houston in October. This
seminar was initiated by Philip Wischkaemper (Lubbock) and Michael Charlton (Oregon)
in 2002. They saw a need for training criminal defense lawyers in the science of forensics.

Thanks to them, our course directors, and the forensics speak‑
ers, we had 111 attendees.
Special thanks to course director Mike Ware (Fort Worth)
for the Innocence for Students seminar held in conjunction with
our CDLP 14th Annual Forensics seminar. This is the 10th year
we have held this training for the innocence clinics in Texas.
For this edition we had 43 attendees.
Special thanks to our course directors, John Hunter Smith
(Sherman) and Jaime Gonzalez (McAllen), for the Beating the
Drum for Justice seminar held in McAllen in November. Thanks
to them and our lineup of speakers we had 53 attendees.
The Beating the Drum for Justice seminar will be held in
the following cities in the coming seven months. Every day our
brother and sister lawyers throughout the State of Texas walk
through those courthouse doors to obtain justice for their cli‑
ents. This is a must-attend seminar for every lawyer who defends
those accused of crimes in the State of Texas. This seminar offers
a little bit of everything for both the new and experienced law‑
yer—from defending various criminal offenses, evidence, jury
selection, open/closing statements, cross/direct examination,
using technology in the courtroom, and ethics. Please join us
as we beat the drum for justice and work towards obtaining that
Not Guilty verdict—and a day of friendship and outstanding
training. Register online or call (512)478-2514.
• Waco: 4/7/2017, Heather Barbieri and Stan Schwieger
• Tyler: 4/21/2017, Heather Barbieri and Kelly Pace
• Wichita Falls: 4/28/2017, John Hunter Smith and Dustin
Nimz
• South Padre Island: 7/13–14/2017, Heather Barbieri, John
Hunter Smith, and Bobby Lerma
Special thanks to our course directors, Rick Wardroup (Lub‑
bock) and Ed Stapleton (Brownsville), for our Capital Trial/
Mental Health seminar held in South Padre Island in November.
Thanks to them and our speakers we had 79 attendees.
Special thanks to President Michael McCrum (San Anto‑
nio) of the San Antonio Criminal Defense Lawyers Association
(SACDLA) for allowing CDLP to co-sponsor their Nuts and
Bolts seminar held in San Antonio in November. Thanks to
them and the great lineup of speakers we had 110 attendees.
Special thanks to our course directors, Patty Tress (Denton)
and Chris Abel (Flower Mound), for the 9th Annual Jolly Roger
seminar held in Lewisville in December. Thanks to them and
the fabulous lineup of speakers, we had 86 attendees.
Special thanks to our course directors, Mark Griffith (Waxa‑
hachie), Michael Mowla (Cedar Hill), and Sarah Roland (Den‑
ton), for our 1st Annual Attacking Junk Science Seminar held in
Austin in January. Thanks to them and the outstanding lineup

of speakers we had 82 attendees.
Special thanks to Taly Jacobs, president of the Lubbock
Criminal Defense Lawyers Association (LCDLA), for allowing
CDLP to co-sponsor the 36th Annual Prairie Dog seminar held
at the Texas Tech Law School in Lubbock. LCDLA and CDLP
also put on a Nuts ’n’ Bolts seminar the day before Prairie Dog
at the law school. LCDLA also put on a banquet on campus at
the Alumni Center. Music for the event was provided by My
Brother’s Uncle. They had over 200 attendees. TCDLA con‑
gratulates Ms. Jacobs and LCDLA for a very successful week
of events. Keep up the good work.
TCDLA and LCDLA thank Dean Darby Dickerson of the
law school for allowing us to use the facilities. This is the 10th
year these events have been held at the law school. We hope
this is a model for how TCDLA and local bars can work with
law schools across Texas.
Does your local criminal bar need a speaker for your lunch
or dinner CLE? Please call Melissa Schank at the home office
(512) 478-5214. CDLP has funds to provide a speaker, CLE,
and snacks up to $500 while promoting your local bar. Rural
Committee Co-Chairs Clay Steadman and David Ryan are also
available to assist in your area.
Do you need CLE credit and can’t attend our seminar
training? Please call the home office for a list of the DVDs and
accompanying CLE credit. Online we have over 75 one-hour
programs available to purchase and watch immediately.
Don’t have a local criminal defense bar in your area? Would
you like to re-energize or jump-start your organization? Are you
interested in forming a local criminal defense bar or becom‑
ing an affiliate bar of TCDLA? Need help getting organized?
Please contact Susan Anderson (Dallas), seapd@aol.com, Lau‑
rie Key (Lubbock), lauriekeylaw@gmail.com, or Carmen Roe
(Houston), carmen@carmenroe.com, co-chairs of the TCDLA
Affiliate Committee.
Good verdicts to all.

Hey, kids! Be the first
on your block to get the
TCDLA DWI Warrior’s
Certificate. Attend all five
TCDLA seminars in two
years and qualify. But
wait! There’s more! You
can also get the snazzy
statue for your desk.

Sarah Roland
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Editor’s
Comment

he holidays are over. All has returned to normal. Almost. There is a new presence and
a new voice in the heart of many homes. An instantly recognizable, mundanely pleas‑
ant voice that responds to anything and seemingly knows everything. A voice that is always
listening. Alexa.
Indeed, Alexa’s presence inside our homes is growing: Many of us may have given, or
received, the Echo or Echo Dot (the physical embodiment of Alexa) this Christmas, and
Amazon lists the Echo as one of the best-selling products of the holiday season.
The Echo Dot is, like many devices before it, a voice-recognition device that is designed
to answer basic questions, play music, manage calendars, and more. Like other voice-rec‑
ognition technology (think Siri), it uses a trigger word—“Alexa”—to “wake” the device and
to execute commands (e.g., “Alexa, play Bob Dylan’s ‘Masters of War’”). Thus, the Echo is a
smart speaker, and is always “listening” for the trigger word, but not—Amazon would assure
us—recording the everyday sounds of our home. Instead, the Echo records and briefly stores
only the audio that immediately precedes and follows the trigger “Alexa.” There is a buffering
period that is recorded prior to the trigger word so that the device can respond promptly.
Amazon suggests the Echo device itself can only store about 45 seconds of audio, such that
audio recordings on the Echo are constantly being erased to make room for the most recent
command. Whether the goldmine of consumer data—what you make for dinner, listen to,
purchase from Amazon, and are interested enough to ask questions about—is truly erased
versus uploaded and stored for all time on cloud-based storage is a matter for debate. Would
Amazon destroy such potentially profitable data?
Predictably, this unfettered access into American homes has interested the police. Indeed,
we have already begun to see this play out in the media. A recent CNN headline read “Alexa,
can you help me with this murder case?” The headline refers to an Arkansas prosecutor’s
demand for information from a suspect’s Echo device. Like Apple resisting the government’s

request to crack the code of the cell phone of the suspect in the
San Bernardino shooting, Amazon is pushing back.
As the statement from Amazon reads: “Amazon will not
release customer information without a valid and binding legal
demand properly served on us. Amazon objects to overbroad
or otherwise inappropriate demands as a matter of course.”
Whether that was a statement made to sell more product or
a statement made because of belief can certainly be debated.
Whatever the motivation behind Amazon’s statement, it is
absolutely correct from a constitutional perspective: With all
search warrants we should continue to be ever vigilant about
particularity and overbreadth. The Fourth Amendment requires
not just that searches be based on probable cause and be reason‑
able, but also that “no Warrants shall issue” unless “particularly
describing the place to be searched, and the persons or things
to be seized.” This, of course, is the particularity requirement
designed to protect against general warrants. The application
of the particularity requirement is perhaps more concrete
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when discussing a search of a physical place versus a search in
the cyber world. However, it applies nonetheless. For a great,
current read on this issue, see The Post Riley Search Warrant:
Search Protocols and Particularity in Cell Phone Cases, by Adam
Gershowitz. College of William and Mary Law School (2016).
Faculty Publications. Paper 1820.
Therefore, the police must show that the Echo contains
evidence of the alleged offense. Simply because an accused may
have an Echo doesn’t automatically imply that the Echo will
produce evidence of the alleged offense—and without know
ledge of the recording and storage capability of the Echo, who
could say? Amazon likely could, but it appears to be tight-lipped.
As an additional matter (and as noted above), it is presently
unknown what data Amazon may, or may not, actually have
from the suspect’s Echo a day, week, month, or year removed,
if any data at all.
Just a few things to ponder as we all get back to normal . . .
Happy 2017.
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Off the Back

L

ast month we introduced the toxicological aspects of cross-examining the retrograde
extrapolation expert in DWI trials. Now, an understanding of toxicology will promote
our error preservation before the State’s expert attempts to bamboozle the jury with opinions about the client’s driving time BAC. As a bonus, this process will also assist the defense
lawyer develop meaningful cannon fodder for cross-examination if the trial court rules the
extrapolation evidence admissible.
Our most powerful weapon in error preservation is Tex. R. Evid. 705(b). Rule 705(b)
permits us to voir dire an expert outside the jury’s presence regarding their opinions and the
factual basis for those opinions. Equally important, before scientific evidence is admissible a
trial court must conduct a hearing to determine whether the proponent of the evidence has
established its reliability using Kelly v. State, 824 S.W.2d 568 (Tex.Crim.App. 1992). Also see
Jackson v. State, 17 S.W.3d 664 (Tex.Crim.App. 2000); Tex. R. Evid. 702. One way to obtain
a 705(b) hearing is by filing a motion in limine prior to trial requesting a hearing if the State
intends to elicit retrograde extrapolation evidence. Get a ruling to assure the prosecutor is on
notice and to avoid an ambush. Otherwise, approach the bench once the State’s expert takes
the stand and inform the court you want a 705(b) hearing if extrapolation evidence becomes
an issue. And remember this . . . sometimes a prosecutor will not ask their expert about
extrapolation on direct examination. Crafty prosecutors may wait. If you open the door on
cross-examination, then you’ve waived error and you are screwed on re-direct. So be careful!
Once the jury retires, ask for an offer of proof regarding the expert’s opinion and the facts
they intend to use to support it. The prosecutor may simply propound a hypothetical to the
expert using facts developed from the trial. They then ask for an opinion about your client’s
BAC at the time of driving. After the offer of proof you may take the expert on voir dire. Tie
them down to every fact and circumstance used to support their opinion. Use Mata v. State,
122 S.W.3d 813 (Tex.Crim.App. 2003) as a guide to bullet-point the salient facts required
before proffering a retrograde extrapolation opinion. In addition to aiding your objections,
this voir dire can help you develop material for cross-examination once the jury returns.

Further, before extrapolation evidence is admissible it must
meet three reliability criteria. First, the underlying scientific
theory must be valid. Next, the technique applying the theory
must be valid. And lastly, the technique must have been properly
applied on the occasion in question. Kelly, supra. The burden is
on the proponent to prove admissibility by clear and convincing
evidence. Fuller v. State, 827 S.W.2d 919 (Tex.Crim.App. 1992).
Moreover, seven factors should be considered by the trial court
in deciding whether the reliability criteria have been satisfied: (1)
the extent to which the underlying theory and technique were
accepted as valid by the relevant scientific community; (2) the
qualifications of the expert testifying; (3) the existence of litera‑
ture supporting or rejecting the underlying scientific theory and
technique; (4) the potential rate of error in the technique; (5) the
availability of other experts to test and evaluate the technique;
(6) the clarity with which the underlying scientific theory and
technique can be explained to the court; and (7) the experience
and skill of the person applying the technique. Kelly at 573.
During your 705(b) hearing, ask the expert about each of
these factors and determine their depth of knowledge. If the
expert refers to studies, ask to see them. I have yet to read a study
I cannot distinguish from the facts of my case. If they don’t have
the studies on hand, consider creating an impression with your
jury the expert was bolstering their opinions without providing
you a fair opportunity to question them. Again, this voir dire
process can provide excellent material for cross-examination
if the trial court rules the extrapolation opinion is admissible.
Once you’ve extracted everything possible from the ex‑
pert, object to their extrapolation testimony as follows: (1)
Object under Kelly and Mata that the State failed to prove
by clear and convincing evidence the underlying theory of
retrograde extrapolation was valid, that the technique apply‑
ing the theory was valid, and that the technique was properly

applied in your case. GET AN ADVERSE RULING; (2) include
objections to the lack of qualifications of the expert, the lack
of clarity with which the expert explained the technique and
theory, and the lack of skill and experience of the expert. GET
AN ADVERSE RULING; (3) object to the relevance of the
opinion under Tex. R. Evid. 401 and 402. GET AN ADVERSE
RULING; (4) then object under Tex. R. Evid. 403. GET AN
ADVERSE RULING. Furthermore, ask the court to articulate
their Rule 403 balancing test on the record. Lastly, be prepared
to articulate harm if the court admits the testimony. This is
not necessary to preserve error but may help the lawyer on
appeal if a conviction results.
You are now fully armed to attack retrograde extrapolation
and preserve error in your next DWI trial. Regularly study the
toxicology as those principles give you the best opportunity to
challenge the expert’s opinion. Don’t open the door to retrograde
extrapolation and waive error. Use Rule 705(b) as an indispen
sable tool for extracting information from the expert using Kelly
and Mata to develop material for your cross-examination. Get
adverse rulings. And above all . . . have fun and good luck!
Stephen Gustitis is a criminal defense lawyer in Bryan-College
Station. He is Board Certified in Criminal Law by the Texas Board
of Legal Specialization. He is also a husband, father, and retired
amateur bicycle racer. He can reached at gustitis@mac.com.
“Off the Back” is an expression in competitive road cycling
describing a rider dropped by the lead group who has lost the
energy-saving benefit of riding in the group’s slipstream. Once
off the back the rider struggles alone in the wind to catch up.
The life of a criminal defense lawyer shares many of the characteristics of a bicycle rider struggling alone, in the wind, and
“Off the Back.” This column is for them.
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Robert Pelton
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ver the past 10 years many Houston lawyers have become friends with several home‑
less people who hang around the courthouse. One recently died and several lawyers
helped provide shelter, food, and medical care for “Rick.” Rick always had a positive attitude
and was upbeat and would tell all the accused citizens standing in line to get in the building
“Don’t Worry, Be Happy,” or “I Love You” to all the women, lawyers, and citizens. He was
like a street preacher trying to spread some cheer around a depressing building.
Saundra is another homeless person who stays around the courthouse, and many lawyers
help her. There were some dirty politics in several elections in Harris County, resulting in
a new district attorney, sheriff, and several judges. Saundra would hear all the gossip, and
when I would see her and spend a few minutes talking with her she would say, “God does
not like it when people Act Ugly.” She was talking about what she was hearing about lawyers
who were hiding evidence, lying, and acting ugly, and the families were talking about what
the prosecutors and lawyers had done.
Acting ugly was resulting in accusations that lawyers were giving special deals to rich
people, and poor people pleading guilty just to get out of jail because they had no money
to get out on bond. Acting ugly was hiding evidence from defense lawyers. Randy Schaffer
and a few other lawyers got new trials for people who had been convicted. Some of these
cases showed that prosecutors lied, withheld exculpatory evidence or evidence that might
have resulted in a not guilty verdict. Lawyers are bound by their oath and the rules of ethics
by the state bar. The ethics hotline has received many calls from lawyers and citizens about
the conduct of prosecutors and of their own lawyer. When a lawyer sees some other lawyer
acting ugly, there are bar rules that advise us on what to do: Rule 8.03, 8.04, and Rule 1.05f.

Ethics &
The Law

VIII. MAINTAINING THE INTEGRITY OF THE PROFESSION
Rule 8.03 Reporting Professional Misconduct
(a) A lawyer having knowledge that another lawyer has committed a violation of applicable
rules of professional conduct that raises a substantial question as to that lawyer’s honesty,
trustworthiness, or fitness as a lawyer in other respects, shall inform the appropriate
disciplinary authority.
(b) A lawyer having knowledge that a judge has committed a violation of applicable rules
of judicial conduct that raises a substantial question as to the judge’s fitness for office
shall inform the appropriate authority.

(c) This rule does not require disclosure of knowledge or in‑
formation otherwise protected by Rule 1.05.
(d) This rule does not require disclosure of knowledge or in‑
formation otherwise protected as confidential information
		 1. by Rule 1.05 or
		 2.	by any statutory or regulatory provisions applicable to
the counseling activities of the approved peer assistance
program.
Comment—Rule 8.03
1. Self-regulation of the legal profession requires that mem‑
bers of the profession initiate disciplinary investigations
when they have knowledge not protected by Rule 1.05
that a violation of these rules has occurred. Lawyers have
a similar obligation with respect to judicial misconduct.
Frequently, the existence of a violation cannot be estab‑
lished with certainty until a disciplinary investigation
has been undertaken. Similarly, an apparently isolated
violation may indicate a pattern of misconduct that only
a disciplinary investigation can uncover. Consequently, a
lawyer should not fail to report an apparent disciplinary
violation merely because he cannot determine its existence
or scope with absolute certainty. Reporting a violation
is especially important where the victim is unlikely to
discover the offense.
2. It should be noted that this Rule describes only those dis‑
ciplinary violations that must be revealed by the disclosing
lawyer in order to avoid violating these rules himself. It is
not intended to, nor does it, limit those actual or suspected
violations that a lawyer may report. However, if a lawyer
were obliged to report every violation of these rules, the
failure to report any violation would itself be a professional
offense. Such a requirement existed in many jurisdictions
but proved to be unenforceable. This Rule limits the re‑
porting obligation to those offenses that a self-regulating
profession must vigorously endeavor to prevent. A measure
of judgment is, therefore, required in complying with the
provisions of this Rule. The term “substantial “ refers to the
seriousness of the possible offense and not the quantum of
evidence of which the lawyer is aware. The term “fitness”
has the meanings ascribed to it in the Terminology provi‑
sions of these Rules.
3. A report of professional misconduct by a lawyer should
be made and processed in accordance with Article X of
the State Bar Rules. A lawyer need not report misconduct
where the report would involve a violation of Rule 1.05.
However, a lawyer should encourage a client to consent to
disclosure where prosecution of the violation would not

substantially prejudice the client’s interests. Likewise, the
duty to report professional misconduct does not apply to
a lawyer retained to represent a lawyer whose professional
conduct is in question. Such a situation is governed by the
rules applicable to the client-lawyer relationship.
Rule 8.04 Misconduct
(a) A lawyer shall not:
		 (1)	violate these rules, knowingly assist or induce another
to do so, or do so through the acts of another, whether
or not such violation occurred in the course of a clientlawyer relationship;
		 (2)	commit a serious crime, or commit any other criminal
act that reflects adversely on the lawyers honesty, trust‑
worthiness or fitness as a lawyer in other respects;
		 (3)	engage in conduct involving dishonesty, fraud, deceit
or misrepresentation;
		 (4)	engage in conduct constituting obstruction of justice;
		 (5)	state or imply an ability to influence improperly a gov‑
ernment agency or official;
		 (6)	knowingly assist a judge or judicial officer in conduct
that is a violation of applicable rules of judicial conduct
or other law;
		 (7)	violate any disciplinary or disability order or judgment;
		 (8)	engage in conduct that constitutes barratry as defined
by the law of this state;
(9) fail to comply with Article X, section 32 of the State Bar
Rules;
		(10)	engage in the practice of law when the lawyer’s right to
practice has been suspended or terminated;
		(11)	violate any other laws of this state relating to the profes‑
sional conduct of lawyers and to the practice of law.
(b) As used in subsection (a)(2) of this Rule, “serious crime” means
any felony involving moral turpitude, any misdemeanor in‑
volving theft, embezzlement, or fraudulent misappropriation
of money or other property, or any attempt, conspiracy, or
solicitation of another to commit any of the foregoing.
Joseph Connors, Ethics Committee member, has helped me
write and research for this article, as has Michael Mowla. This
is an example of what has happened in other places:
Beginning in the late 1980s, attorneys have been re‑
quired to report the misconduct of other lawyers, with
failure to do so considered to be misconduct in itself and
resulting in serious disciplinary measures. A 1989 Illinois
Supreme Court ruling, In re Himmel, 125 Ill. 2d 531, 533
N.E.2d 790, found that attorneys have a duty to report other

lawyers’ misconduct even when a client has instructed them
not to do so. The Illinois Supreme Court suspended James
H. Himmel from the practice of law for one year after he
failed to report a misappropriation of client funds by an‑
other lawyer, a violation of rule 1-103(a) of the Illinois Code
of Professional Responsibility. Himmel’s failure to report,
the court found, had allowed the offending attorney to bilk
other clients as well. The attorney guilty of misappropriating
funds was disbarred. Lawyers have also been found guilty of
misconduct with regard to the advertising of their services.
It is legal and ethical for attorneys to advertise, but if that
advertising is false, deceptive, or misleading, makes un‑
substantiated comparisons to another lawyer’s services, or
proposes means contrary to rules of professional conduct,
the attorney can be charged with misconduct. For example,
an attorney was disbarred in Maryland for publishing mis‑
leading advertisements soliciting customers for “quickie”
foreign divorces and misrepresenting his competence and
knowledge of the law (Attorney Grievance Committee v.
McCloskey, 306 Md. 677, 511 A.2d 56 [198]
Jim Skelton has read the rules and offered the following as
an aid in understanding the rules:
I read Rules 1.05, 8.03, and 8.04 and think that Rule 8.03 is
pretty clear—a lawyer has the obligation to report another
lawyer to the State Bar who commits a 8.04 violation that
raises a substantial question as to that lawyer’s honesty,
trustworthiness or fitness as a lawyer. There are two ex‑
ceptions: (1) if the lawyer had an addiction problem, the
reporting lawyer has the option of reporting this to an
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approved peer assistance program as opposed to report‑
ing it to the State Bar; and (2) if the lawyer learns the
information from an attorney client agreement so long
as the information does not involve an ongoing crime or
a future crime.
The hook in the rule is what is a “substantial ques‑
tion”? My guess is that there is no specific standard, that it
is resolved on a case-by-case basis.
Special thanks to Joseph Connors, Michael Mowla, Chuck Lanehart, and Jim Skelton.
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ast June, the United States Court of Appeals for the Sixth Circuit held that a non-citizen
defendant could not establish prejudice resulting from his lawyer’s deficient performance
in advising him that he would not be subject to deportation if he pleaded guilty to a drug
offense and affirmed the district court’s denial of Lee’s § 2255 motion to vacate his convic‑
tion and sentence. Lee v. United States, 825 F.3d 311 (6th Cir. 2016) [Circuit Judges Norris,
Batchelder and Sutton (Opinion by Batchelder)]. See also Lee v. United States [Judge John
T. Fowlkes Jr. (W.D. Tenn. Mar. 20, 2014), not reported in F. Supp.3d, 2014 WL 1260388].
In December, the Supreme Court granted certiorari in Lee to determine whether over‑
whelming evidence of guilt can preclude prejudice from a lawyer’s deficient performance
about the deportation consequences of a guilty plea. Lee v. United States, 2016 WL 4944484
(December 15, 2016). In deciding this issue, the Supreme Court will resolve a conflict be‑
tween the Circuits.
This is the first case with a Padilla issue that I have looked at since 2010. Out of curi‑
osity, I did three quick searches on WestLaw and found that 3,634 federal cases and 2,111
state cases (including 231 from Texas courts), in the past seven years, have cited Padilla v.
Kentucky, 130 S.Ct. 1473 (2010).
For immigration lawyers, Padilla was a financial boon. Criminal lawyers began to light up
their telephones to ask, “If my client pleads guilty, is he going to get deported?” Even before
Padilla, we relied on the advice of Richard Fischer, an immigration lawyer from Nacogdoches
who has a statewide reputation as a guru on these issues—and we continue to do so.

Federal
Corner

[The Similarities Between Mr. Padilla and Mr. Lee and Their Legal Issues]
Petitioner Jose Padilla, a native of Honduras, has been a lawful permanent resident of
the United States for more than 40 years. Padilla served this Nation with honor as a
member of the U.S. Armed Forces during the Vietnam War. He now faces deportation
after pleading guilty to the transportation of a large amount of marijuana in his tractortrailer in the Commonwealth of Kentucky.
In this postconviction proceeding, Padilla claims that his counsel not only failed to
advise him of this consequence prior to his entering the plea, but also told him that he
“‘did not have to worry about immigration status since he had been in the country so
long.’ ” 253 S.W.3d 482, 483 (Ky.2008). Padilla relied on his counsel’s erroneous advice

when he pleaded guilty to the drug charges that made his
deportation virtually mandatory. He alleges that he would
have insisted on going to trial if he had not received incor‑
rect advice from his attorney. Padilla v. Kentucky, 130 S.Ct.
1473, 1477–78 (2010).
Jae Lee, now 47 years old, moved to the United States
from South Korea with his family in 1982 and has lived
here legally ever since. After completing high school in
New York, he relocated to Memphis, Tennessee, where he
became a successful restaurateur. He also became a smalltime drug dealer, and in 2009, following a sting operation,
he was charged with possession of ecstasy with intent to
distribute in violation of 21 U.S.C. § 841(a)(1).
***
Here’s the wrinkle: even though he has lived in the United
States for decades, Lee, unlike his parents, never became
an American citizen, and though he did eventually plead
guilty, he did so only after his lawyer assured him that he
would not be subject to deportation—“removal,” in the
argot of contemporary immigration law. This advice was
wrong: possession of ecstasy with intent to distribute is an
“aggravated felony,” rendering Lee deportable. See 8 U.S.C.
§§ 1101(a)(43)(B), 1227(a)(2)(A)(iii).

go forward and plead guilty?
A. Yes, Your Honor [emphasis added].
Lee v. United States (W.D. Tenn. Mar. 20, 2014), not reported in
F. Supp.3d, 2014 WL 1260388.
[Mr. Lee’s Sentencing Hearing]
Mr. Lee was sentenced to a term of imprisonment of twelve
months and one day, followed by a three-year period of super‑
vised release and a fine of $5,000. Judge Donald made it clear
that he believed Mr. Lee’s offense to be serious:
As you and your attorney and the government has all rec‑
ognized, this is a very . . . serious offense, and it’s one that
has been ongoing for some period of time. It was not simply
one aberrant act, but apparently one time getting caught.
And while we, you know, the number of pills that we
are looking at is just under 300. There is nothing to suggest
that that’s the universe of pills that were involved in this
ten year period.
And I think it would be fool hardy to believe that the
ten year term included only the three hundred.
Lee v. United States (W.D. Tenn. Mar. 20, 2014), not reported in
F. Supp.3d, 2014 WL 1260388.

Lee v. United States, 825 F.3d 311, 312–313 (6th Cir. 2016).
[Mr. Lee’s Offense]
Mr. Lee was indicted for possessing ecstasy in violation
of 21 U.S.C. § 841(a)(1). His U.S.S.G. Sentencing Range was
33–41 months.
[Mr. Lee’s Plea Hearing]
During the plea hearing, United States District Judge Ber‑
nice B. Donald, of the Western District of Kentucky, Western
Division, and Mr. Lee had the following colloquy:
Q. And are you a U.S. citizen?
A. No, Your Honor.
Q. Okay. A conviction on this charge then could result in your
being deported. It could also affect your ability to attain the
status of a United States citizen. If you do become a United
States citizen, it could affect your rights to participate in
certain federal benefits, such as student loans. Does that
affect at all your decision about whether you want to plead
guilty or not?
A. Yes, Your Honor.
Q. Okay. How does it affect your decision?
A. I don’t understand.
Q. Okay. Well, knowing those things do you still want to

[Back in the District Court Seeking Habeas Relief]
A year later, Mr. Lee filed a § 2255 motion seeking habeas
relief. [NOTE: Judge Donald had been appointed as a judge
on the United States Court of Appeals for the Sixth Circuit,
and she was succeeded by Judge John T. Fowlkes Jr.] Mr. Lee’s
case was referred to United States Magistrate Judge Diane K.
Vescovo, who conducted an evidentiary hearing. One of his
grounds for such relief alleged that his trial counsel rendered
ineffective assistance by
not only failing to inform Lee that a collateral consequence
of his pleading guilty would subject him to deportation, but
actually affirmatively misadvising him that he would not
be deported if he pleaded guilty . . .
Lee v. United States (W.D. Tenn. Mar. 20, 2014), not reported in
F. Supp.3d, 2014 WL 1260388.
Judge Fowlkes’ opinion continues, in part, as follows:
[Magistrate Vescovo’s Report and Recommendation]
On August 6, 2013, Magistrate Judge Vescovo issued her
R & R, which recommended that Movant’s § 2255 Motion
be granted. (ECF No. 59.) Specifically, the R & R concluded
that “Fitzgerald’s representation of Lee was objectively un‑

reasonable in that he affirmatively misadvised Lee as to
the immigration consequences of pleading guilty to the
drug-trafficking crime for which Lee was indicted.” The
R & R also found that Lee was prejudiced by his attorney’s
erroneous advice. Although recognizing that the standard
for assessing prejudice is objective rather than subjective,
the R & R found that, had Lee known that he would have
been deported as a collateral consequence of his guilty plea,
he would have insisted on going to trial.
***
[The Strength of the Government’s Case]
[T]he Government’s case against Lee was strong. Lee,
through counsel, has accepted the Government’s version
of events at the guilty plea hearing and also has not objected
to the factual summary in the PSR. At the evidentiary hear‑
ing, Lee’s attorney testified that there did not appear to be
a valid motion to suppress (Evidentiary Hr’g Tr. (“§ 2255
Hr’g Tr.”) 87, Lee v. United States, No. 10-2698-JTF-dkv
(W.D.Tenn.), ECF No. 56), and that the only colorable de‑
fense at trial would have been to argue that the pills that
were found were intended for personal use. Based on the
number of pills that were seized and the sales to the con‑
fidential informant, Fitzgerald believed that it would have
been “difficult, let’s put it that way, not impossible but it
would [have been] difficult” to succeed at trial. Fitzgerald
testified that “I thought it was a bad case to try.” Lee’s claim
that he provided the pills to friends at cost also is not a vi‑
able defense to a drug trafficking charge. See, e.g., United
States v. Moore, 423 F. App’x 495, 500 n.2 (6th Cir.2008)(“A
defendant need not intend to sell narcotics in order to be
guilty of possession with intent to distribute”).
[The Benefits to Mr. Lee]
Lee also received tangible benefits from the plea deal. Judge
Donald sentenced Lee to a term of imprisonment of one
year and one day, a significant downward variance from the
guideline sentencing range of twenty-four (24) to thirtysix (36) months. Had Lee been sentenced after a trial, he
would have lost the three-point reduction for acceptance of
responsibility, leaving him with an offense level of 20. Given
his criminal history category of I, the guideline sentencing
range would have been thirty-three (33) to forty-one (41)
months. Thus, the guilty plea itself appears to have greatly
reduced Lee’s sentence.
[The Proper Standard on the Issue of Prejudice]
Although the R & R purports to apply an objective standard,
its analysis of prejudice, which focuses on Lee’s ties to the
United States and his desire to avoid deportation, is entirely

subjective. The proper focus under an objective standard is
on whether a reasonable defendant in Lee’s situation would
have accepted the plea offer and changed his plea to guilty.
In light of the overwhelming evidence of Lee’s guilt, a decision
to take the case to trial would have almost certainly resulted
in a guilty verdict, a significantly longer prison sentence, and
subsequent deportation [emphasis added].
***
. . . Lee has no rational defense to the charge and no realistic
prospect of avoiding conviction and deportation. . . . Lee
may strongly prefer to remain in the United States, but a
rational person in his circumstances would have accepted
the plea agreement.
[The Court’s Holding]
The Court rejects this portion of the R & R and holds that
Lee has not established prejudice. Therefore, Lee is not
entitled to relief on his claim that his attorney rendered
ineffective assistance by affirmatively misadvising him of
the deportation consequences of a guilty plea.
[The District Court Grants a Certificate of Appealability]
Twenty-eight U.S.C. § 2253(a) requires the district court to
evaluate the appealability of its decision denying a § 2255
motion and to issue a certificate of appealability (“COA”)
“only if the applicant has made a substantial showing of
the denial of a constitutional right.” 28 U.S.C. § 2253(c)(2);
see also Fed. R.App.P. 22(b). No § 2255 movant may appeal
without this certificate.
***
In this case, reasonable jurists could disagree about the
resolution of Claim 1 of Movant’s § 2255 Motion, that trial
counsel affirmatively misadvised him about the deportation
consequences of a guilty plea. The Court grants a certificate
of appealability on that claim.
After being denied habeas relief, Mr. Lee did give notice
of appeal. The United States Court of Appeals for the Sixth
Circuit affirmed Judge Fowlkes’ denial of habeas relief. Judge
Batchelder’s opinion reads, in part, as follows:
[Evaluating an Ineffective Assistance of Counsel Claim]
We evaluate claims of ineffective assistance of counsel using
the familiar two-prong test set forth in Strickland v. Washington, 466 U.S. 668, 687, 104 S.Ct. 2052, 80 L.Ed.2d 674
(1984): (1) Was the attorney’s performance deficient? And
(2) did the deficient performance prejudice the defense?
The government concedes that Lee has satisfied the first
prong, so the only question we have to decide on this ap‑

peal is whether Lee has met the high bar of demonstrating
prejudice. See id. at 693–95, 104 S.Ct. 2052. To prevail, he
must show “a reasonable probability that, but for counsel’s
errors, he would not have pleaded guilty and would have
insisted on going to trial.” Hill v. Lockhart, 474 U.S. 52, 59,
106 S.Ct. 366, 88 L.Ed.2d 203 (1985). “The test is objective,
not subjective; and thus, ‘to obtain relief on this type of
claim, a petitioner must convince the court that a decision
to reject the plea bargain would have been rational under
the circumstances.’ ” Pilla v. United States, 668 F.3d 368, 373
(6th Cir. 2012) (quoting Padilla v. Kentucky, 559 U.S. 356,
372, 130 S.Ct. 1473, 176 L.Ed.2d 284 (2010)).
[Has Lee Satisfied the Strickland Standard?]
Whether Lee has satisfied this standard is not immediately
obvious. On the one hand, the district court’s conclusion
that the evidence of guilt was “overwhelming” is not clearly
erroneous, and deportation would have followed just as
readily from a jury conviction as from a guilty plea. Thus,
aside from the off chance of jury nullification or the like, Lee
stood to gain nothing from going to trial but more prison
time. On the other hand, for those such as Lee who have
made this country their home for decades, deportation is a
very severe consequence, “the equivalent of banishment or
exile,” as the Supreme Court memorably put it. Delgadillo
v. Carmichael, 332 U.S. 388, 391, 68 S.Ct. 10, 92 L.Ed. 17
(1947). As a factual matter, we do not doubt Lee’s conten‑
tion that many defendants in his position, had they received
accurate advice from counsel, would have decided to risk
a longer prison sentence in order to take their chances at
trial, slim though they were.
[The Circuit Conflict on the Issue of “Rational Decision”]
But would such a decision be “rational”? Several courts, in‑
cluding this circuit, have said “no”: being denied the chance
to throw “a Hail Mary” at trial does not by itself amount
to prejudice. See Pilla, 668 F.3d at 373; Haddad v. United
States, 486 Fed.Appx. 517, 521–22 (6th Cir. 2012); see also,
e.g., Kovacs v. United States, 744 F.3d 44, 52–53 (2d Cir. 2014);
United States v. Akinsade, 686 F.3d 248, 255–56 (4th Cir. 2012);
United States v. Kayode, 777 F.3d 719, 724–29 (5th Cir. 2014).
Others have reached the opposite conclusion. See, e.g.,
United States v. Orocio, 645 F.3d 630, 643–46 (3d Cir. 2011),
abrogated on other grounds by Chaidez v. United States, ___
U.S. ___, 133 S.Ct. 1103, 185 L.Ed.2d 149 (2013); DeBartolo
v. United States, 790 F.3d 775, 777–80 (7th Cir. 2015); United
States v. Rodriguez-Vega, 797 F.3d 781, 789–90 (9th Cir. 2015);
Hernandez v. United States, 778 F.3d 1230, 1234 (11th Cir. 2015).
***

[The Court’s Conclusion]
We have no ability, of course, as a panel, to change camps.
And in that sense, this is a straightforward case. In Pilla
we held that no rational defendant charged with a deport‑
able offense and facing “overwhelming evidence” of guilt
would proceed to trial rather than take a plea deal with a
shorter prison sentence. 668 F.3d at 373. Lee finds himself
in precisely this position, and he must therefore lose.
***
[I]n other words, the merits matter. And we therefore join
the Second, Fourth, and Fifth Circuits in holding that a
claimant’s ties to the United States should be taken into
account in evaluating, alongside the legal merits, whether
counsel’s bad advice caused prejudice. See, e.g., Kovacs, 744
F.3d at 52; Akinsade, 686 F.3d at 255–56; Kayode, 777 F.3d at
725. The problem for Lee is that he has no bona fide defense,
not even a weak one. Thus, despite his very strong ties to
the United States, he cannot show prejudice.
In reaching this conclusion, we should not be read as
endorsing Lee’s impending deportation. It is unclear to us
why it is in our national interests—much less the interests
of justice—to exile a productive member of our society to
a country he hasn’t lived in since childhood for commit‑
ting a relatively small-time drug offense. But our duty is
neither to prosecute nor to pardon; it is simply to say “what
the law is.” Marbury v. Madison, 5 U.S. 1 Cranch 137, 177,
2 L.Ed. 60 (1803). Having discharged that duty, we affirm
the district court’s denial of Lee’s § 2255 motion to vacate
his conviction and sentence.

My Thoughts
0

0

If there is any lesson that I have learned over the years, it is
this: Never predict how a judge or an appellate court—es‑
pecially the Supreme Court—is going to rule. So, now I will
break my own rule. The Supreme Court is going to follow
the lead of the United States Court of Appeals for the Sixth
Circuit as they have joined with the Second, Fourth and
Fifth Circuits. They will decide that overwhelming evidence
of guilt can preclude prejudice from a lawyer’s deficient
performance about the deportation consequences of a guilty
plea.
When the Supreme Court decides in favor of Mr. Lee, just
call me and remind me never to make predictions.

Buck Files, a member of TCDLA’s Hall of Fame and past president of the State Bar of Texas, practices in Tyler, Texas, with the
law firm Bain, Files, Jarrett, Bain & Harrison, PC. He can be
reached at bfiles@bainfiles.com.

Send your kudos, katcalls, and/or letters to
Editor Sarah Roland at sarah@sarahroland.com
or Craig Hattersley at chattersley@tcdla.com.

 udos to Lubbock’s David Guinn on a big win in the
K
toughest of cases. Defendant, who became U.S. citizen
in 2013, faced dual charges of Super Agg Sexual Assault
of Child < 6 and Agg Sexual Assault of a Child > 6. In
addition to the adorable complainant (now 7 years old),
SANE nurse, CAK interview outcry, mother of complainant, and detectives with recorded “confession,” there
was an extraneous offense from a 29-year-old niece,
who claimed the accused did “the same thing” to her
when she was 10 years old. But as the case developed,
things did not quite add up: Little girl’s mother was
having to move out from her sister’s house (D’s wife) and
came off vindictive, wanting to ruin sister’s life (if I can’t
have it, you can’t either—not so high & mighty), motivation for coaching daughter into claims against her uncle,
D. She hit all the right buttons for the state, David says,
but it was kinda too perfect and seemed . . . contrived.
Client, wife, and two kids who lived in the home where
this was claimed to have taken place all testified. Jury
deliberated 4 hours before breaking their 10–2 deadlock
with two Not Guilty verdicts late at night. Congrats,
David, on a tough win.
T CDLA Director Clint Broden of Dallas tried a federal case
related to the theft of firearms in June 2016. The jury
acquitted the client of one count and convicted the client
on the second count. On December 28, 2016, Chief Judge
Barbara Lynn granted the defense motion for a judgment
of acquittal on the remaining count, adopting Clint’s argument that a theft from the booth of a licensed federal
firearms dealer at a gun show is not a federal crime unless
it can be shown that the gun show was “sponsored by
any national, State, or local organization, devoted to
the collection, competitive use, or other sporting use of
firearms, or an organization or association that sponsors
functions devoted to the collection, competitive use, or
other sporting use of firearms in the community.” This
was Clint’s 21st federal criminal trial and his 11th federal
acquittal (he has also had 2 federal hung juries). Kudos,
Clint, for a big win—and for presenting a convincing
argument.

T CDLA Director Don Flanary sends along this shout out:
“Congratulations to our fearless leader, TCDLA President
John Convery, and Col. (retired) Julie Hasdorff for an epic
not guilty in a really tough sexual assault court martial.”
In the case, decided December 2 at Joint Base Lackland
AFB, Texas, Technical Sergeant Hogan was tried on one
charge and specification of sexual contact of a child, one
charge and three specifications of sexual abuse of a child,
and one charge and specification of assault of a child.
John notes that members of the defense team also included Air Force Captain Mark Schwarz and new attorney
Jonathan Chavez. Congratulations, team, on giving the
sergeant his life back.
 udos to Houston’s Neal Davis and Dick DeGuerin for
K
receiving a big not guilty verdict in Tarrant County on a
sexual assault case more than 20 years old. D, sentenced
to life in prison after his conviction in 1995, gained retrial
after the CCA ruled in April that his conviction should
be thrown out because his accuser later admitted lying
during his trial. The court said that led other witnesses
to give false testimony. It took a jury just over an hour to
find him not guilty. The unfortunate thing was that the
client spent 20 years in the pen. Great job, guys, on the
writ and the retrial.
 oard member Carmen Roe of Houston celebrated a
B
highly successful end to 2016, coming out on the winning
end in three sucessive appeals in the last three months of
the year. In Her most recent, a case out of the First Court
of Appeals, a third DWI tried by Steve Gonzalez and Kristi
Urban, involved an implied consent blood draw prior to
the final Villarreal ruling, where the State attempted to
argue exigent circumstances, unsuccessfully, as it turns
out. Congratulations, Carmen, on your incredible winning
streak.
 udos to Amicus Curiae Committee member Allison
K
Clayton of Lubbock for filing an amicus brief on behalf
of TCDLA in the Court of Criminal Appeals in the case
of Ex parte Steven Herbert Speckman, No. WR-81,947-02.
The Court of Criminal Appeals had issued an order in Mr.

Speckman’s case for the parties to brief three questions
concerning the standard that should govern whether a
habeas applicant can have an existing Article 11.07 application dismissed if the motion is filed after the record
has been factually developed in the trial court, and when
findings of fact and conclusions of law have already been
issued. As with all amicus briefs filed on behalf of TCDLA,
Allison contributed her time pro bono on behalf of the
organization. Our thanks to Allison for taking time away
from her busy practice on our behalf!
S teven R. Green of Athens recently won a motion to
suppress hearing in Van Zandt County in a case where
the judge who signed the search warrant granted the
motion to suppress. D was indicted for manufacture/
delivery of controlled substance, 1 to 4 grams. Because of
prior convictions, he faced 25 years to life in prison. Police
officers obtained a search warrant for D’s residence based
on finding drugs on a person they saw leave client’s
house. Based on this and the fact D had previously been
to prison for drugs, officers obtained a search warrant
from the district judge to search his house, finding methamphetamine. The same district judge who signed the
search warrant presided over the indicted case, and after
a hearing on the motion to suppress, Steven convinced
the judge the facts submitted in the search warrant affidavit were insufficient probable cause to support the
search warrant. Congratulations, Steven, on a good win.
F ormer president Stan Schneider of Houston notched
a big win when the 14th Court of Appeals affirmed the
granting of double jeopardy habeas relief, upholding the
ruling by State District Judge Stacey Bond that the trial
prosecutor intentionally “goaded” him to ask for a mistrial
during final arguments. The COA stated that the trial
court’s findings were supported by the record and noted
the affidavits of jurors that suggested that an acquittal was imminent. The case involved an accusation of
indecency against a doctor who examined a seven-yearold boy in a hospital. He was prosecuted even though all
statements by witnesses indicated that the boy said the
man entered his room once. Hospital records and the testimony of three residents indicated that they accompanied the defendant into the boy’s room and were present
the entire time that he was in the room. Kudos, Stan, on a
job well done.
T CDLA Director Courtney Stamper of Waxahachie had
good reason for celebration. Aside from his own recent
successes, Courtney had further cause for jubilation when
wife Ashlie Alaman Stamper got word that her Commutation Petition on behalf of a federal inmate had been
granted by President Obama. D was serving a sentence of
more than 15 years for possession of a very small amount
of crack cocaine. He had been sentenced in 2006 when
the disparities between sentences for crack versus those
for powder cocaine were much larger than they are today. (In 2010 the crack/powder sentencing disparity was

Mel Bruder
TCDLA hero Melvyn C. Bruder, 75, of Dallas
passed away in Houston on December 18. Mel,
who received his BA from Lehigh University
and his JD from the University of Texas School
of Law, clerked for the Texas Court of Criminal
Appeals for three years before going into pri
vate practice in Dallas. Esteemed member of
the Outlaw Grillers and crack appellate attorney,
he wrote himself into criminal defense lore in
successive Supreme Court cases that led to
major changes in the death penalty laws. The
second case became a worldwide cause when a
documentary film about it, “The Thin Blue Line,”
was released. One of the dramatic highlights
of that film were Mel’s words: “Prosecutors
in Dallas have said for years, any prosecutor
can convict a guilty man, [but] it takes a great
prosecutor to convict an innocent man.” He had
such command of legal issues, Mel’s notes on
the pad for his oral argument were only a halfpage long, ending with “Wing it.” He is survived
by wife Karen Gale Bruder, daughter Aimee
Hatfield, sister Karen Bruder Kidd, one nephew
and 3 nieces, grandchildren William, Elizabeth,
Chayton, and Donavon, and countless friends
and barbecue fans.

reduced from 100:1 to 18:1.)
During the summer of 2016, Ashlie had started volunteering with the Clemency Project, an organization
created to support President Obama’s efforts to bring the
existing sentences of inmates more in line with current
laws. Through the project, she came to represent D, who
had been in prison over 10 years. In reviewing the case
file, Ashlie determined that the calculation of D’s criminal history, which contributed to his disparately lengthy
sentence, was fraught with errors. One example: Juvenile
status offenses and public intoxication offenses were
included in the calculation, although they should have
been categorically excluded in accordance with Sentencing Guidelines. In August, she filed a commutation
petition, arguing that based on the calculation errors and
sentencing disparity, he had already served more time
than he would have been sentenced to had he been sentenced in 2015. On December 19, President Obama commuted his sentence to expire on July 31, 2017—over five
years early. D was notified that his release would come
a little earlier than that, placing him back home with his
family in time for the holidays. Professor Pat Metze said

it best on Facebook: “I am so impressed. This is the most
noble example of how lawyers doing good work change
lives. Thank you, Ashlie. You make me proud.”
 atty Tress and Susan Anderson worked their magic
P
again and received a hung jury on an Aggravated Sexual
Assault of a Child under 6 years old. This was a hardfought battle with many complex issues. Patty and Susan
tried this same case once before back in August and received a hung jury. Stay tuned to see what happens next.
Kudos for fighting the good fight, counselors.
 ouston’s Lloyd van Oostenrijk had a busy December
H
planned. Lloyd first heard the two-word verdict in CCL
2 in Fort Bend County in a shoplifting case. The key was
showing that the asset protection employee was untruthful when he said that he was the only AP employee on
duty, and that he followed the client to her car. This was
the third trial Lloyd had set for December. The first was
a family violence case that was dismissed on the day of
trial. The second was a DWI in CCL 5 that was reset as
Judge Cohen was sworn in. All in a month’s work, eh
counselor?

Kudos and a big hat tip to Kathleen Nacozy, who has been
doing the Significant Decisions Report—for the Voice and
online—since early 2009. Kathleen is moving on to greener
pastures next month, and the news created a great deal of
consternation around the offices. How could Kathleen ever
be replaced, and whoever could we find with such consistency and professionalism?

Editor Sarah Roland to the rescue, using her powers of persuasion and cajoling listserve docent Michael Mowla to join
the Voice team as SDR editor. His bio just hints at his cardcarrying erudition—stuff like he is “rated AV® Preeminent™
by the Martindale-Hubbell Peer Review Ratings.” Most
of us know him for his reasoned recitations of case law
on the TCDLA listserve. He can be reached at
michael@mowlalaw.com.

And speaking of Mowla: Michael joined
fellow course directors Mark Griffith
and Sarah Roland (shown with latest
legal eaglette, Sam) in last month’s
well-received Junk Science seminar. This
initial course offering—praised for being “where the rubber meets the road”
in criminal defense—drew high marks
from attendees. Seen as an annual
feature, Junk Science makes a fitting
bookend to the long-running Forensics
seminar (this year in Austin, October
12–13) in the quest to ensure real science
takes the place of pseudo science in
criminal law.
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The festivities were put together this year by Course Directors Sara Johnson (+ ½), LCDLA President Taly Jacobs, and
President-Elect Justin Kiechler.

Photos by Chuck Lanehart

Wisconsin attorney Jerry Buting, from “Making a Murderer,”
addressed the LCDLA annual party benefiting the Brendan
Murray Scholarship Fund.

Pat Metze, on behalf of the Tech Law School, recognized
Joseph Martinez and Bill Trantham for their efforts.

Houston lawyer John Raley addressed the Prairie Dog crowd
on the inspirational story of Hanah Overton.

TCLDA Staff Attorney Rick Wardroup and Nuts ’n’ Bolts Course
Director Philip Wischkaemper take five.

As usual, a full house of enthusiastic attorneys attended this
popular seminar.

Royalty at the annual party included past presidents Gerry
Morris and Sam Bassett.

The annual party—”Freaky Friday” the 13th—brought out the
freaks: Mark Thiessen, John Raley, and Taly Jacobs.

Frank Shor
Longtime TCDLA member Frank Shor, 64,
of Dallas passed away on December 6 from
complications of acute myeloid leukemia.
A native of Springfield, Massachusetts,
Frank earned his BA from the University of
Connecticut and his law degree from Southern
Methodist University—where he helped start
a women’s basketball team and volunteered
as its coach while still in law school. President
of the Carrollton-Farmers Branch school
board and four-term member, he supported
athletics of all kind. Frank loved sports and
played a mean point guard in basketball until
his knees betrayed him. He also played golf
and ping-pong and started cycling, riding the
century route at the Hotter ’n’ Hell Hundred
each August in Wichita Falls. Frank also served
regularly as a coach and mentor as his children
and their peers grew. Frank is survived by
wife Susan, three sons—Adam, Matthew, and
Elliott—mother Sonya “Sunny” Shor of Dallas,
brother Michael, and sisters Margie Shor and
Jodi Wisk. Memorials may be made to the Frank
Shor Carrollton-Farmers Branch Scholarship at
cfbgiving.com/give.

Jim Shaw
James Howard Shaw, 66, of Fort Worth
passed away December 27. Jim received his
undergraduate degree from Louisiana Tech
University, where he went on a track scholarship,
and his JD at Texas Tech University Law School.
He received his license to practice law in Texas
in 1975 and went into private practice following
a brief stint with the Tarrant County district
attorney’s office. Always a champion of the
underdog, Jim fought hard in the courtroom
for his clients, yet still received highest praise
from his courtroom adversaries. Melinda
Westmoreland, a Tarrant County prosecutor,
said: “After 42 years of practice, Jim’s energy for
his clients never faded; it only increased. From a
traffic ticket to a capital murder case, Jim fought
until the very end for each and every one of his
clients.” Larry Moore, criminal division chief in
the DA’s office, remarked: “Jim had an unerring
sense of right and wrong. He was hardheaded
as a stump when he thought he was right and
when he stood up for a client.” Jim is survived
by wife Carol, daughter Aimee, sons James, Ben,
Tim, and Steven, brothers Bill, David, and Greg,
and 11 grandchildren.

Forensic
Science in
Criminal
Courts: The
PCAST Report
Walter Reaves

I

n 2015 President Obama tasked his Council of Advisors on
Science and Technology (PCAST with the job of reviewing
the forensic sciences, and determining if there were areas that
could be improved. In October of this year they released their
report—which has surprisingly generated little press. If you’re
a criminal defense lawyer who tries cases, you need to read it.
The background for this report was the groundbreaking
report issued by the National Academy of Sciences in 2009,
which strongly criticized the use of forensics in criminal cases.
The report—which was titled Strengthening Forensic Science—the
Path Forward—pointed out that much of the testimony typically
used in court had very little—if any—research backing it up.

Despite the lack of research, experts routinely testified about
the validity and reliability of their particular areas. For example,
fingerprint examiners typically testified to almost 100% certainty
(and in some cases they were that certain) that a fingerprint
could have come from no one else. They made those claims even
though there was no study that ever confirmed that.
The NAS report called for increased research and valida‑
tion, and one of the reasons for the most recent report was to
determine how well that was done. While the PCAST commit‑
tee noted some improvement, there is still a lot to be desired.
The PCAST report focused on what they called “Forensic
Feature-Comparison Methods.” They addressed two separate

concepts. The first was “foundational validity,” which presents
the following issues:
1. Foundational validity requires that a method has been
subjected to empirical testing by multiple groups, under
conditions appropriate to its intended use. The studies must
(a) demonstrate that the method is repeatable and repro‑
ducible, and (b) provide valid estimates of the method’s
accuracy (that is, how often the method reaches an incorrect
conclusion) that indicate the method is appropriate to the
intended application.
2. For objective methods, the foundational validity of the
method can be established by studying measuring the ac
curacy, reproducibility, and consistency of each of its in
dividual steps.
3. For subjective feature-comparison methods, because the
individual steps are not objectively specified, the method
must be evaluated as if it were a “black box” in the examiner’s
head. Evaluations of validity and reliability must therefore
be based on “black box studies,” in which many examin‑
ers render decisions about independent tests (typically
involving “questioned” samples and one or more “known”
samples) and the error rates are determined.
4. Without appropriate estimates of accuracy, an exam‑
iner’s statement that two samples are similar—or even
indistinguishable—is scientifically meaningless: it has no
probative value and considerable potential for prejudicial
impact.
The language alone should give you some ammunition for
cross-examination. The report also states that “statements claiming or implying greater certainty than demonstrated by empirical
evidence are scientifically invalid.” Chew on that for a while.
The other concept addressed was “validity as applied,” which
involves two tests:
1. The forensic examiner must have been shown to be capable
of reliably applying the method and must actually have
done so. Demonstrating that an expert is capable of reliably
applying the method is crucial—especially for subjective
methods, in which human judgment plays a central role.
From a scientific standpoint, the ability to apply a method
reliably can be demonstrated only through empirical test‑
ing that measures how often the expert reaches the correct
answer. Determining whether an expert has actually applied
the method requires that the procedure actually have been
used in the case, the results obtained, and the laboratory
notes be made available for scientific review by others.

2. The practitioner’s assertions about the probative value of
proposed identifications must be scientifically valid. The
expert should report the overall false-positive rate and sen‑
sitivity for the method established in the studies of foun‑
dational validity and should demonstrate that the samples
used in the foundational studies are relevant to the facts
of the case. Where applicable, the expert should report the
probative value of the observed match based on the specific
features observed in the case. And the expert should not
make claims or implications that go beyond the empirical
evidence and the applications of valid statistical principles
to that evidence.
Here, they are talking about much more than the forensic
testing used by most agencies. Testing must mimic real world
conditions and be done in a way that the examiner does not
know he is being tested.
The following is a summary of the disciplines that were
addressed along with the recommendations and findings. This
summary, of course, is no substitute for obtaining and reading
the whole PCAST report. It is a relatively short read and available
to download for free at www.whitehouse.gov/sites/default/files/
microsites/ostp/PCAST/pcast_forensic_science_report_final
.pdf.

DNA Analysis of
Complex Mixture Samples
This is a complex issue, and if you have a case where the report
involves a mixture, you need to consider getting an expert
assist with the DNA portion of the case. Despite what most
people think, this is not simply reading the results and report‑
ing them. When more than one sample is involved, there are
several decisions that must be made, and many of them are
subjective. Basically, there are decisions that must be made
by the analyst him/herself. Among those decisions include
what markers to consider, and how to interpret them, as well
as how many possible sources exist. The committee found that
“subjective analysis of complex DNA mixtures has not been
established to be foundationally valid, and is not a reliable
methodology.”
If you have a case where DNA is an important part of the
case and the results are reported as a mixture, you need to get
an expert to review them.

Bitemark Analysis
The problems with bitemarks have already been pointed out by

the Texas Forensic Science Commission (FSC). The FSC issued
a report last year recommending that bitemarks not be used in
court without further validation. Attempts to validate bitemarks
have produced results showing that experts cannot even agree
on the fundamental question of what is or is not a bitemark. The
committee found that “bitemark analysis is far from meeting
the scientific standards for foundational validity.” Hopefully, we
have seen the end of this testimony. Again, if you have a case
where a bitemark is central evidence, an expert is necessary to
combat this testimony.

Latent Fingerprint Analysis
The committee found that fingerprint analysis is a “foundation‑
ally valid subjective methodology”—albeit with a false positive
rate that is substantial and is likely higher than expected by many
jurors, based on longstanding claims about the infallibility of
fingerprint analysis.
Fingerprint examiners are fond of saying things like “no two
people have ever been found to have the same fingerprint,” or
“I’ve never made a mistake.” The implication is that fingerprint
comparisons are extremely accurate. Like many other areas,
those statements have never been validated. Until recently, there
had been almost no effort to determine the accuracy of finger‑
print comparisons. The few studies that have been done reveal
an error rate far higher than most people expect. According to
the PCAST report, the false positive could be as high as 1 er‑
ror in 306 cases, based on an FBI study, and 1 error in 18 cases
based on another study.
The committee made three recommendations to improve
accuracy:
1) Require examiners to complete and document their analysis
before looking at any known fingerprints, and separately
document any additional data used during their comparison
and evaluation;
2) Ensure that examiners are not exposed to any irrelevant
information about the facts of the case before conducting
their examination;
3) Implement rigorous proficiency testing, and report those
results for evaluation by the scientific community.
The committee also recommended additional studies to
determine the error rate for latent prints of varying qualities
and completeness. In other words, the error rates for compar‑
ing poor quality prints as well as the error rates for comparing
better quality prints.
This is an area where we need to do better at challenging

experts. The depth of their knowledge—or lack thereof—about
these studies should be explored, as well as the information they
had when making their comparisons. We also need to ensure
that juries are informed about error rates—which is most likely
going to contradict common assumptions about the accuracy
of fingerprint testing.

Firearms Analysis
The committee found “the current evidence falls short of the
scientific criteria for foundational validity.” This is another area
where there has been almost no legitimate effort to validate the
accuracy of comparisons. The committee notes that an indepen‑
dent study funded by the Department of Defense established
the error rate was most likely 1 in 66, and could be as high as 1
in 46. Unfortunately, the study was not published, and there are
no studies that have been published in a peer-reviewed scientific
journal. The committee recommended that such research be
done; without it, there is no scientific support for the founda‑
tional validity of firearms comparisons. Studies are also needed
to determine the reliability of such comparisons.

Hair Analysis
The committee noted the need for scientific studies to establish
the reliability and validity of such comparisons. The FBI has
admitted problems with hair comparison done by its examiners.
The Texas Forensic Science Commission has also undertaken a
review of cases where testimony about hair comparisons have
been made. To date, the FSC has noted problems in the language
used by examiners; instead of testifying that two hairs are “simi‑
lar,” examiners have used language that suggests the two hairs
are “identical” or come from the same source.
This is one of many disciplines that has been called into
question by DNA testing. The committee noted that in 2002
the FBI used mitochondrial DNA analysis to look at 170 cases
where microscopic comparison had been done. They found
that in 11% of the cases, the examiners had reached the wrong
result.

Conclusion
These findings may be surprising to most lay people, and prob‑
ably even most lawyers. Most areas of forensics—e.g., finger‑
prints and DNA—have long been considered almost infallible.
For years experts have been able to get away with claims that
had no scientific support. Thankfully that is starting to come
to an end.

As you might expect, the PCAST report has not been well
received by prosecutors. The Justice Department has criticized
many of the recommendations, and indicated it does not intend
to follow them. With a new administration taking over, it is
unknown how these issues will be addressed. However, the fact
remains that the concerns pointed out by the committee, as well
as the NAS, are valid. There has been little effort to validate these
disciplines in a scientifically appropriate manner. That failure is
not surprising, since a consensus could drastically change the
use of forensics in criminal cases.
Law often lags science. It is up to us to ensure that “good”
science is used in court. We can only do that by educating the
prosecutors and judges. We can only do that by challenging
the science, the experts, and their conclusions, and when the
evidence is admitted, making sure jurors understand the error
rates. If we continue doing our job, perhaps convictions based
on “junk science” will become a relic of the past.

Waco, Texas, lawyer Walter Reaves has
gained a reputation as the lawyer other
lawyers go to when they need answers.
Over the last 35 years he has gained
national recognition, and been featured in Time, Newsweek, Slate, the
Wall Street Journal, Texas Monthly, and
Texas Observer. He is also a regular presenter at CLE. He has
devoted his entire career to representing the citizen accused, and
proudly claims to have never have been a prosecutor. He is Board
Certified in both Criminal Law and Criminal Appellate Law by
the Texas Board of Legal Specialization. He has been an active
member of the Innocence Project of Texas, and has served on the
Board of that organization for the last several years. He has also
served on the Board and Executive Committee for TCDLA, and
served as president of the McLennan County Criminal Defense
Lawyers Association. He can be reached at walterreaves@att.net.

Attention Rusty fans!
Time’s a-wastin’!
Early registration—your chance to get the best rate—is almost
over. You have till February 28, then the price goes up. Register
online at www.tcdla.com or call (512)478-2514.
This year’s Rusty will be held at the Hyatt Regency, with a direct
feed to your hotel room for those lazy mornings. Four tracks to
choose from, plus all-new roundtable discussions.

A Thorn in the Side
of Forensic DNA:
Complex Mixtures
Lydia McCoy
T

he consultants are discussing your case. They are vigorously
proclaiming how the case falls short, and you are feeling
like a sure win is in the bag. Then you ask them how should we
go at them in trial. It’s then that you hear things in a deflated
tone like, “Well, what they did isn’t wrong, just not how I would
have done it.” What happened to the fervor?
In forensic DNA, there are many ways of analyzing a case,
and due to the variability from case to case, the guidelines are
very flexible. Complex DNA mixtures is one area that can be
subjective, resulting in differing outcomes. How confident are
you the alleles in the profile are real and not artifacts like allele

drop-in or drop-out? How confident are you in the number of
contributors? How sure are you the alleles being attributed to
people are theirs and not someone else’s? How do you know
the person you’re putting together allele by allele is a suspect,
and not an innocent bystander or not a person at all? There are
many questions to consider when interpreting a complex DNA
mixture profile. As such, this will always be a need for better
resolution of the profile, better confidence in the testing results,
and, especially with the increased sensitivity of DNA technology,
a better understanding of what the results mean. As a result of
the flexible guidelines, the consultant might have concluded

differently, but the original analyst did nothing wrong. The
subjectivity allowed in the interpretation is needed due to the
differences between cases, but makes it more difficult to stand
up and declare “You are wrong!”
So, with the complex DNA mixtures being such a thorn,
why isn’t anybody working on it? The truth is they are and have
been for quite some time. This past September the 2016 PCAST
(President’s Council of Advisors on Science and Technology)
went into critical detail on the subjective nature of interpreta‑
tion issues regarding complex forensic DNA mixtures, and the
overall need for more research to standardize the interpretation
and statistical analysis. However, they are not the first to point
out the issues (e.g., 2009 National Research Council), and in fact
the industry has been working on these issues for some time, as
can be seen in any Google search. As an example, in 2009 the
Journal of Forensic Science published an article titled “Mixture
Interpretation: Defining the relevant features for guidelines for
the assessment of mixed DNA profiles in forensic casework,” one
of many great papers discussing these same issues. The questions
or doubts seem never ending because the same questions come
back around with each advancement. For example, the industry
has been developing probabilistic genotyping software. This is
a great next step that could remove some subjectivity and help
standardize profile interpretation. In time, though, as its use
increases, errors will be discovered and issues will need to be
resolved through research.
With continued research and continued growth, a whole
new set of questions arises. As pointed out by the PCAST re‑
port, change can have significant implications. When, in 2015,
the FBI made corrections to the population database, nobody
suspected the changes would significantly alter the fate of cases.
But some cases in Texas were found to have major changes, and
thus the DNA Mixture Notification Subcommittee was formed.
The committee found part of the problem was the subjectivity
of concluding on a complex mixture; also contributing was a
change in the statistics.
The forensic DNA analysis being done now is vastly dif‑
ferent from what it was ten years ago, and ten years from now
it will again be vastly different. While this is an easy concept to
understand, the implications are a hard pill to swallow. Juries
tend to believe forensic DNA is infallible, according to William
Thompson’s paper, “The potential for error in forensic DNA
testing,” published in 2008 for the Council for Responsible Ge‑
netics. Should cases be periodically re-examined? It has been
shown that a shift in philosophy can have a significant impact
on a case. If periodical re-examination is performed, how often
or under what circumstances? Maybe a separate lab should be
created for re-examinations so as not to disrupt or add more bur‑
den to labs working current cases? How significant of a change

constitutes a new trial? How do you compensate someone who
was legitimately convicted based on accepted and up-to-date
science then, but now the science has changed and shed new
light? Perhaps the answer is to view forensic results as a tool and
not an answer. They offer a lead for investigators to follow up
on, or validation of a story. Finding someone’s DNA profile on a
piece of evidence does nothing to tell you when it was deposited
or how it was deposited. Certainly, there are situations where
someone’s DNA just shouldn’t be present, but a complete look
at the case and scenario will always be needed when considering
any evidentiary results.
As the forensic sciences evolve, these questions, doubts, and
concerns will persist. Perhaps they should. When confronting
them, the industry takes the next step towards perfection.
McCoy DNA Consulting was begun by
Lydia McCoy to assist the community
of law enforcement officials and area
attorneys in better understanding
forensic DNA. She got her BS in Biochemistry at St. Mary’s University in San
Antonio, Texas, and her MS in Molecular
Medicine at the University of Texas Health
Science Center in San Antonio, Texas. She then went on to work
for over four years at the Louisiana State Police Crime Laboratory in Baton Rouge, Louisiana. It was at the crime lab that she
harnessed her years of schooling into a forensic application. She
attended a 17-week intensive training for forensic DNA at the
NorthEast Forensic Science Institute in Albany, New York (a
part of the State University of New York). During her tenure at
the crime lab she was exposed to a variety of crimes encompassing a vast array of evidence samples. She learned how to best
sample that evidence to yield the best possible DNA profile. She
also learned how to interpret profiles and review cases. She can
be reached at www.mccoydnaconsulting.com.
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Lawyers Look Out:
Judge May Not Pay
for Your Work 1
In re Perkins: How to Get
Your Indigent Defense
Fees and the Current
Decrepit System
You’re Up Against

Drew Willey

I

f you take court-appointed cases, you know how to turn in a
voucher requesting funds for your work. How often do you
feel the pay you receive is adequate compensation for your work?
The Texas Indigent Defense Commission, in its report on
attorney caseloads, issued an opinion about reasonably effec‑
tive hours for indigent cases, and even broke it down by offense
level.2 For example, on a Class B misdemeanor, they recommend
anywhere from 8.6 to 11.7 hours required for “reasonably ef‑
fective counsel.” If you are not turning in vouchers for Class B
misdemeanors at an average of 8.6–11.7 hours, you are either
failing to track your hours, or providing ineffective assistance
of counsel. This rate applies to clients in custody, too, of course.

Track Your Hours, For Real!
The first step in this “How To” is a strong urge to adequately
track your hours. Civil defense attorneys track every minute
of every day they work. Criminal indigent defense attorneys
should be, too. It’s a required task that comes with the career
we chose. And it’s as simple as starting an Excel file to track
it. When you forget to document hours worked, we all suffer.
Judges across the state have no idea how long it takes to effec‑
tively defend criminal indigent cases, and they try to demand
we do it quicker and quicker. When judges push to pay less for
indigent defense, we are urged to cut hours on our vouchers,
meaning either work for free or give our clients ineffective work.
Every hour missed or not adequately reported by the defense
attorney further allows the entire indigent defense system to be
degraded. As defense attorneys, we must give effective counsel,
and we must effectively track the hours spent on that counsel.
Why would anyone underreport hours? Sometimes, we live

and die by staying in a judge’s grace to receive appointments. If
you report too many hours, the judge will slash them and cut
your pay, and may avoid giving you future appointments. It is
often advised for attorneys to find that balance between doing
good work and not asking for too much money. But, in our
current state of a degraded indigent defense system, the judges
continue to squeeze us to balance their budgets. The result: our
clients’ lives and our bottom lines suffer.
Every next step in this article depends on the comprehen‑
sive and adequate tracking of the hours we spend on indigent
cases. So, one more suggestion to this point: As you track your
hours, your private descriptions for tasks do not have to match
what you turn into the judge. As you work and track an hour,
make a complete note about what you did, who you talked to,
and why you did it. Then, when you turn in your voucher to the
judge, you can edit your descriptions to preserve confidentiali‑
ties. If you are later required to further justify the hours spent,
you’ve got more than adequate documentation.

When the Trial Judge Denies
or Cuts Your Requested Fees
A unique appeal process exists when your fee requests are denied
in part or whole. In October of this year, an interesting case
highlighted this process, and the concurring opinion outlines
the requirements.3 To start, a trial judge has 60 days after you
turn in your voucher/request for fees to act on it.4 If s/he does
not act, you treat it as if the judge denied all your funds, and
move forward with the appeal process.
In the In re Perkins concurrence, three Court of Criminal
Appeals judges suggest defense attorneys are required to obtain

written findings about the denial of funds.5 The law states that
the trial judge shall make these findings, but if they do not follow
the law, the Court of Criminal Appeals apparently believes that
defense attorneys are required to ensure the judge follows the
law. Otherwise, the defense attorney will lose his appeal. The
rational conclusion of this requirement is that it encourages
judges to not follow the law. If they want to deny funds, they
can simply fail to make written findings, giving the defense
attorney whose funds are being denied yet another hurdle to
overcome before being adequately compensated (another hurdle
that must be overcome without compensation for that spent
time, of course).
To ensure the judge makes written findings, the concur‑
rence states a defense attorney must file “a written request that
the required written findings be made. If, after such a request,
the written findings still are not made, the judge is subject to a
writ of mandamus that orders that written findings be made.” 6
That writ is to be filed with the “presiding judge of the admin‑
istrative judicial region, or by higher authority if the presiding
judge fails to act.” 7
Once—and if—the defense attorney successfully obtains the
written findings, s/he must follow the statutorily created appeal
process for the denial of funds. To appeal any denial or failure
to act, you must first prepare a motion and file it with the trial
court.8 You must obtain a certified copy of that motion and file it
with the presiding judge of your administrative judicial region.
That judge should have rules and procedures for this motion
and how to file it with them.9
Once that motion has been filed, the trial judge is given an
opportunity to modify the approved amount. If the trial judge
does not modify, the presiding judge will issue a determination
on whether your requested funds are to be paid. If the trial judge
modifies and only approves partial payment of your request, the
presiding judge will not make a decision on your motion unless
you submit notice that you still desire to contest the remaining
unpaid fees. You may request a hearing, and the presiding judge
may conduct one. However, be warned, no basis for compen‑
sation for the hours worked to seek funds currently exists. So,
preparation of this motion and any potential hearing are all
expected to be done without compensation.10 In your Motion to
Appeal Trial Court’s Disapproval of Requested Court Appointed
Attorney’s Fee, it is advised to request written findings of fact
from the presiding judge. It is not required they do so, and if not
requested, you will likely not get any reason if the presiding judge
denies your funds, even if the trial court failed to give reasons
for denying your funds. Again, at this juncture, it is imperative
you have and submit the most detailed documentation of your
hours as possible, without compromising confidentialities and
including detailed descriptions of the work performed.
If the presiding judge denies your compensation at this
point, you can file a writ of mandamus with your court of ap‑
peals.11 If the court of appeals denies your funds, you can appeal
the writ to the Court of Criminal Appeals.

Get Your Indigent Defense
Fees in Ten “Easy ” Steps!
Step 1: Adequately track your hours.
Step 2: Turn in vouchers/fee requests.
*Step 3: If denied or ignored, obtain written findings
from the trial judge for reasons through a written
request.
*Step 4: If denied or ignored, file a writ of mandamus to
the presiding judge of your administrative judicial
region asking the written findings be made.
*Step 5: If denied or ignored, appeal the writ to “higher
authority.”
Step 6: Prepare a Motion to Appeal Trial Court’s Disap‑
proval of Requested Court Appointed Attorney’s Fee
(include required attachments from your Adminis‑
trative Judicial Region’s rules).
Step 7: File the motion with the trial court and obtain a
certified copy.
Step 8: File the certified copy with the presiding judge of
your administrative judicial region.
Step 8.5: If the trial judge approves partial payment,
you must provide the presiding judge notice that
the partial payment did not resolve the issue, and
you still wish to seek the full amount of requested
fees.
Step 9: If funds are still denied, file a writ of mandamus
to the court of appeals.
Step 10: If the writ is denied, appeal it to the CCA.
*New requirements, as suggested by In re Perkins concurrence.

Problems with the Current System
As one can see, this system is long, drawn-out, and complicated.
Attorneys were involved, so that should be expected. However,
more serious concerns with this system as it stands exist, and
a few are worth mentioning anytime this system is discussed.
First, indigent defense compensation rates are inadequate
from the start and discourage effective defense counsel. In Har‑
ris County, the fee schedule states a misdemeanor appointment
pays $50–$90 an hour for court appearances. To be effective,
defense attorneys must put in significant hours outside of court.
Adequate investigation, consultation, and motion preparation all
require time outside the courtroom to be prepared for each court
setting. Often, this work is discouraged by adopted payment
schedules. In Harris County, the misdemeanor out-of-court
hourly rate is $25.00 an hour. Many rural counties in Texas have
approved fee schedules that set out even lower rates. These rates
are the plans that judges are supposed to follow. Unfortunately,
when judges apply conceived discretion, as in the Perkins case,
defense hours are often slashed and we are not even paid the
low amounts the plans set out.
Second, courts often slash rates based on nothing. As we saw

in Perkins, the trial judge, even throughout the appeals process,
gave no rationale for her denial of fees, except that it was her
opinion the fees were excessive. No basis for that opinion has
ever been given. Judges control the budgets of their court. When
money gets tight, as it often does, judges must look for places to
squeeze. Unfortunately, an easy place to look is indigent defense
funding. If judges can pressure a defense attorney into claim
ing fewer hours, working fewer hours, or just not appealing a
partial denial of funds, their budget suddenly looks much better.
Remember, these judges also control which defense attorneys
receive appointments. It is all too easy to pressure an attorney to
forego an appeal for funds, if they can feel more likely to receive
appointments by staying in good favor with the judge. When a
focus on budget brings that pressure to indigent defense, people’s
lives are hurt and ineffective counsel is encouraged. Both the
decision on compensation and the decision for which attorney
to appoint should be removed from the judge’s table. Until that
conflict of interest is resolved, injustice will continue, and the
underpayment and non-payment of fees are just one example
of that injustice.
Third, as briefly mentioned before, when a judge does deny
a fee request, the time to remedy the situation is extremely
lengthy and complicated. A defense attorney must spend many
hours preparing the motions, filing, following up, etc. And now,
Perkins suggests all onus of ensuring judges follow the law falls
on the defense attorney! The defense attorney will not be paid
for a single minute of that work. That takes more time away from
other productive actions for often a solo practitioner. The true
costs of this process get lost among all the different attorneys
receiving appointments. But make no mistake, that cost is real
and ultimately costs true justice.
Fourth, the decision in Perkins encourages trial judges to
not follow the law. When they decide to cut an attorney’s hours,
by law, they must give written findings for doing so. However,
now, if a judge does not follow that law, the defense attorney
is more likely to lose any appeal for his requested funds. That
money will now more likely stay with the county, and help the
judge with his budget. Court decisions should not encourage
Texas judges to become ostriches with their heads in the ground,
as much as some judges would like to play ignorant.
Fifth, and maybe most important, is the message this case
sends about how Texas values indigent defense. Indigent defen‑
dants are usually the individuals in our society who struggle
the most with mental health issues, unemployment, and ad‑
diction. They are the least, forgotten, and most vulnerable in
our society. The appointed attorneys who represent these men
and women are too often the last—or only—sign of hope in
their lives. Each decision affecting this system makes a state‑
ment about how Texas should respond to this group of people.
Unfortunately, perpetuating this system of conflicted judges,
pay rates that discourage effective counsel, and nonpayment
of fees to attorneys only pushes to keep our most vulnerable
locked away forever.

When problems are pointed out, solutions should be sought.
In this situation, the solution is very simple: Pay indigent defense
attorneys for the hours they work!
Notes
1. In re Perkins, No. WR-85,009-01 (Tex. Crim. App. 2016)(J. Alcala dissent‑
ing). In the case highlighted in this article, Mr. Perkins was defending a capital
case in which the state sought the death penalty. They didn’t get it.
2. Texas Indigent Defense Commission Guidelines for Indigent Defense
Caseloads, January 2015: pages 1, 15–28.
3. In re Perkins, No. WR-85,009-01 (Tex. Crim. App. 2016).
4. Tex. Code Crim. Proc. Art. 26.05(c).
5. While this requirement does come from a concurrence, and was not pub
lished, Mr. Perkins in fact lost his appeal and this was the only reason offered
by the court. Therefore, this author feels that if this step is not satisfied, you
will lose opportunity for appellate review, making it, in fact, a true requirement
now to be followed in all appeals of denial of funds.
6. In Re Perkins, No. WR-85,009-01 (Tex. Crim. App. 2016) (J. Johnson
concurring).
7. Id.
8. Tex. Code Crim. Proc. Art. 26.05(c).
9. Your Administrative Judicial Region judge may be found at www.txcourts
.gov/organizations/policy-funding/administrative-judicial-regions/ (last visited
on November 27, 2016).
10. Given judges’ growing hubris in denying funds, rising budget concerns
in Texas counties, the need for independence in this process, and the current
underutilization of this increasingly complicated appeal process, attorneys
could begin handling these appeals on a contingency basis on behalf of indigent
defense attorneys.
11. However, the Thirteenth District Court of Appeals decision suggests
that writ relief is not proper because a separate appeals process is in place, and
the trial judge’s award of attorney’s fees is discretionary and not ministerial. In
re Perkins, No. 13-16-00001-CR (Tex. App.—Corpus Christi 2016). It is not
clear whether appellate courts would view this differently when a defense at‑
torney compelled the trial judge to make written findings. A direct appeal of
the presiding judge’s decision may be a remedy worth exploring.

Drew Willey is originally from Arlington,
passed through Austin while obtaining
a Tax Accounting Masters Degree from
the University of Texas, then obtained
his law degree at the University of
Houston Law Center. Now based in
Houston, he is a member of the FACT
(Future Appointed Counsel Training) program through the Harris County Public Defender’s Office and
is a part of the Gideon’s Promise family. His practice focuses
on criminal law through a passion for public defense, and he
now serves as the CEO and Board Chair of Restoring Justice, a
new 501(c)(3) nonprofit seeking to provide holistic and loving
criminal defense and social services to the poor. He has also
begun handling Sec. 1983 civil rights cases. He can be reached
at drew@law-dw.com or by calling 71-Drew-Will.

Who Killed These Girls?
Cold Case: The Yogurt Shop Murders
By Beverly Lowry
Knopf, NY 2016
Book review by Louis L. Akin, LPI, CSR

W

ho Killed These Girls? is a true story about Austin criminal defense lawyers fighting to save three defendants—Robert
Springsteen Jr., Michael Scott, and Maurice Pierce—from death sentences resulting from false confessions. It is about
determined police detectives and prosecutors who felt pressured by the public to arrest someone and send them to the
death chamber, and the media who daily headlined every detail of the progress of the case. It is about the families of
the girls who died, and how the decade-long ordeal affected their lives. It is also about arrogance and egos and awards and com‑
mendations. It is a case study in the navigation of a legally and factually difficult high-profile case.
Austin author Beverly Lowry, who had previously published six novels and three nonfiction works, takes the reader inside
the meeting rooms and into the thinking of the actors, from the first detective on the scene to the judge who banged the final
gavel, but first she takes us back in time to the town of Austin in 1991.
At 11:30 pm on Friday, December 6, four young women, ages 13 to 17, were closing the I Can’t Believe It’s Yogurt Shop in
North Austin. Before midnight, before the girls could finish cleaning the tables, unknown persons entered the shop, raped the
girls, shot them in the heads, set fire to the store, and disappeared into the night, never to be identified.
Lowry digs deep into the case to expose the investigative errors made by the police and prosecutors, critiques the various
defendants’ attorneys for their missteps, and recounts Judge Mike Lynch’s decisions that resulted in the cases being reversed and
eventually dismissed. She dedicates separate chapters to each victim, to each defendant, to each defense lawyer, to the judge, and
to the stages of the police investigation. Lowry’s approach is more journalistic than literary, and she is unapologetically objective.
Lowry begins the account with Austin homicide detective John Jones, who launched an investigation the night of the murders
that continued for five years and eventually included federal and state agents. It was an earnest but futile effort.
In 1996 the Cold Case unit, led by Detective Paul Johnson, took over the investigation. Lowry aptly names this investigation
“The Paul Johnson Show,” which is what the Yogurt Shop Murder investigation became from that point on. Johnson was joined

in his efforts by Detective Hector Palanco, who was later fired by APD for obtaining false confessions in other cases.
It wasn’t until 1999 that arrests were made of the three defendants and Forrest Wellborn, who was never charged. They were
all in their early twenties by then. Although there was no physical evidence connecting any of them to the crime scene, two of
them gave false confessions.
Lowry carefully analyzes the actions of the police and prosecutors during the Paul Johnson Show and attributes the blame
for the investigative errors to Johnson’s “disease of certainty,” which was often based on unsubstantiated speculation.
Lowry puts the reader in the courtrooms to see Springsteen sentenced to death in 2001 and to follow Michael Scott’s trial,
the longest-running criminal trial in Austin’s history.
Lowry’s writing is thorough if confusing at times. For instance, when mentioning dates she often gives only the month and
day but not the year, which in a case that lasted over a decade can be confusing. In the chapter on Eliza Thomas, she doesn’t give
the girl’s age (17) but informs us that she had “deep brown eyes and a wide, lush mouth . . .”
Still, the book is easily readable and holds one’s interest as it follows the investigative tactics and legal maneuvers that were
necessary to extract confessions from innocent men and bring them to trial. At the end, Lowry allows the informed speculation
of defense attorneys Carlos Garcia and Amber Farrelly about what really happened inside the Yogurt Shop that evening.
The question still left to be answered is, Who Killed These Girls?

Louis L. Akin of Austin is a Crime Scene Reconstruction expert, Licensed Private Investigator, and Autopsy
Technician with thirty years’ experience in death scene reconstructions. Since 2001, he has reconstructed 169
homicide cases including cases as complex as the shooting of 44 soldiers at Ft. Hood by Major Nidal Hasan
and other high-profile cases. His areas of expertise are blood pattern analysis and reconstruction of incidents
involving violent physical trauma to the human body, including shooting and sharp- and blunt-instrument
trauma. His associates are Trent Turner, MD, and Tammy Barrette, Forensic Anthropologist. Louis Akin was
the defense investigator in the Yogurt Shop Murders. He can be reached at ai@akininc.com.
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The
10,000Year
Capital
Case
Judge Pat Priest

I

met the late Clarence Williams in 1972, when we were both
involved as court-appointed lawyers for a defendant who
was charged with the murder of a police officer.
The experience of working together in the case could not
be described as particularly pleasurable, not only because of the
nature of the charge, but also because the defendant was a little
hard to work with, to say the least. He apparently believed his
lawyers were in cahoots with the State, and we were showered
with contumely by him (as Everett Dirksen might have said) as
often as were the judge and the prosecutors.
A window to the judge’s office was broken as a result of a
struggle between the accused and the bailiffs. For a time, the
defendant was gagged. At the end of the trial, after the jury
convicted the client, the judge, upset that the Texas capital pun‑
ishment scheme had just been thrown out by the United States
Supreme Court, sentenced the defendant to 10,000 years (an

event that made Ripley’s “Believe it or Not”).
The judge later thought better of the sentence and reduced
it to a more lenient 1,000 years. Some wags said the defendant
got 100 years for what he had done and 900 years for breaking
the judge’s window; either way, the final sentence was a full
millennium.
All of which simply explains how I got involved in the
defense of Arnold Madison.
One night in July 1975, an attractive young nurse named
Bridget Ann Kelly, called Meg by her friends, was abducted from
the parking lot of the Audie Murphy Veterans Hospital as she
left after completing a shift about midnight.
There were bloodstains on the parking lot, and an old Buick
was spotted driving away from that location in the parking lot.
Two hospital employees, a lab technician, and a security guard
said they got a good look at the driver of that car, and later

identified Arnold Madison, a custodian at a local neighborhood
center, as being that person. They also noted the license plate
on the car, so that police were able to trace the ownership to
Arnold Madison’s stepfather, whom they awakened before 3:00
a.m. He explained that he had sold the car to his stepson, and
led the police to where Arnold Madison lived.
There at Arnold Madison’s house was the described Buick,
and there were bloodstains in the rear seat area. After the police
gained entry into the house, moreover, they found a pair of
bloody pants soaking in a pail in the bathtub. A pair of men’s
shoes from inside the house were shown to have human blood
on them. Most damning of all were the wallet and its contents,
which were in a garbage can just outside the door, partially
burned and still smoldering but bearing numerous cards and
the driver’s license belonging to Meg Kelly.
Of Miss Kelly, however, there was no sign.
Arnold Madison was taken to the San Antonio police sta‑
tion, where he told officers he had loaned his car and a pair of
pants to another young man that evening, a guy named Edwin
Taylor, or something like Taylor, whom he knew as “Smokey.”
He said that Smokey had returned the car a couple of hours
earlier, along with the pants, which he said he had thrown up
on. Smokey had put the pants in the bucket in the bathtub at
his request, Madison said.
Madison denied all knowledge of Miss Kelly’s disappear‑
ance, though the lieutenant in charge of homicide would later
testify that he did tell him “You’ll never find the body.” (Curi‑
ously, though, that remark was not repeated by the lieutenant
to his homicide officers or his superiors, and it did not appear
in any report.) Neither the police nor either of two juries who
heard Madison’s story believed it, but he was absolutely consis‑
tent from the first time he told it to the last.
As we all eventually learned to our horror, Miss Kelly had
been stabbed several times and left, naked and in shock, to lie
in the hot South Texas sun for four days before she was found.
When found, however, to the immense relief and joy of the
entire community, she was alive.
What is more, she was sufficiently lucid to be able to choose
to be taken to the Methodist Hospital, rather than to the Bexar
County Hospital, where trauma victims were normally taken,
because she had several friends working at the county hospital
she didn’t want to see her in her condition.
Every day of the four days Miss Kelly lay in the field (which,
incidentally, was within a mile of the Veterans Hospital where
she’d been abducted), citizens’ search parties were out combing
the brush.
In the beginning, just a few were searching, but by the time
she was found hundreds of people were looking for her. The
entire community was caught up in her disappearance, and thus

it was that everyone went to bed that night feeling a little better
about the world because she had been found.
The next morning, however, the joy was replaced with a
profound sense of loss, when we discovered that the combined
effects of injuries, exposure, and shock had resulted in the death
of Miss Kelly while we slept overnight.
Up to that point, I was simply another citizen, first con‑
cerned about the missing nurse, then elated when she was found,
and finally saddened when her death was reported. My friend
Clarence Williams, however, had become involved very early
on, when the family of Arnold Madison asked him to go to the
jail and talk to Arnold Madison, to find out whether he knew
where the young woman was and, if so, to see if he would say
where she could be found.
During the next several days, Arnold Madison was placed
in a series of lineups, viewed by several women who had been
the victims of sexual assault. Judge Jim Barlow had been con‑
tacted by the police, and had directed Clarence to be present at
those lineups, to safeguard the defendant’s rights (and thereby
make any identification made a proper and legally admissible
identification at any ensuing trial). Clarence explained to Judge
Barlow that he had not been retained to represent Madison, but
by the family, merely to talk to him. Further, it was perfectly
obvious that Madison was in a great deal of trouble, and neither
he nor his family had the wherewithal to retain Clarence (or
any other lawyer) in a case of this magnitude.
Judge Barlow’s view was that at least Clarence knew Madi‑
son and could talk with him, and thereupon appointed Clarence
to represent the young man. Clarence spent the next several
days running back and forth between his office and the police
station lineup room.
Clarence was a good lawyer, but he was a general practice
lawyer, and he knew Arnold Madison needed a criminal lawyer
associated with the defense. Remembering our common experi‑
ence three years earlier, he thought of me.
He secured Judge Barlow’s agreement to appoint another
lawyer and came to see me. He was very straightforward about
it; he was willing to remain on the case and to do everything
he could to be of assistance, but he wanted me to take the lead.
I was, of course, flattered, but not excited at the prospect of
handling a case that looked so open and shut for the prosecution.
I liked Clarence, though, and greatly respected Judge Barlow,
before whom I had appeared on a number of occasions. (He
later became a very good friend.) I agreed to become involved.
We tried the case on a change of venue in Corpus Christi.
Once the case was transferred there, one of Texas’ finest criminal
defense lawyers, Doug Tinker, joined the defense team.
Trying the case with Doug was a learning experience, be‑
cause he was one of the quickest and most inventive lawyers

I have come to know. His skills and whatever Clarence and I
brought to the case were not enough, however, and the jury both
found Arnold Madison guilty and assessed the death penalty.
The death penalty procedures enacted by the Texas Leg‑
islature in 1973 are still largely intact. When the Madison case
was tried in the spring of 1976, though, there were a lot of
unanswered questions about it.
In particular, the statutes regarding the selection of jurors in
capital cases raised a number of questions—which took several
years to be ironed out on a case-by-case basis by the Texas Court
of Criminal Appeals.
Due to error in the jury selection process and the error of
a prosecutor in improperly commenting on Madison’s pretrial
silence, the first trial was reversed.
A change of venue was likewise had for the second trial,
this time to Houston. A Houston judge sat, and Clarence and
I were alone for the defense. A conviction was again had and
the death penalty again assessed.
Under the procedures in effect in Texas until September
1, 1981, the complete record of the trial was prepared for an
appeal and then filed with the trial judge, who had an oppor‑
tunity to grant a new trial rather than send the case forward
to the Court of Criminal Appeals, if convinced that reversible
error had occurred.
I went on the bench in November 1980, and David Chap‑
man wrote the brief that resulted in the trial judge from the
second trial granting a new trial, without forwarding the record
to the Court of Criminal Appeals, on August 31, 1981, the last
day Texas law permitted him to do so.
A third trial was held in Brownsville. The only participant
in that trial who had been in the first trial was Bill Harris, an
assistant district attorney who had been fourth “chair” (i.e.,
fourth from the lead prosecutor) in the first trial and second
chair in the second trial, and who was lead prosecutor for the
third and final trial.
This time the case stood up on appeal, including an appeal
to the United States Supreme Court. In 1988, 13 years after the
death of Meg Kelly, Arnold Madison was executed.
The police never believed Arnold Madison’s story about
loaning his car and his trousers to ‘Smokey” that night, and
neither did the jury in either of his first two trials. His lawyers
in the third trial decided not to put him on the witness stand.
During jury selection for the first trial, a nurse at the Uni‑
versity of Texas Health Science Center in San Antonio was ab‑
ducted, dragged to a cellar-like area under the hospital, stabbed,
raped, and left tied up, presumably to die. She was discovered
within hours, however, and though severely traumatized, lived
to identify her attacker.
His name was Edwin Tyler, and he worked at the Health

Science Center as a custodian.
The Health Science Center is just up the street from the
Audie Murphy Hospital. We subpoenaed Tyler to the first Madi‑
son trial, and though he was not called to testify (both sides
being afraid of what his testimony might be), Tyler indicated
he had never been known as Smokey and did not know Arnold
Madison.
Arnold Madison, on the other hand, identified him as the
self-same man to whom he had loaned his pants on the night
of Miss Kelly’s abduction.

Judge Wayne Patrick “Pat” Priest was
a founding director of TCDLA. He
received his JD from St. Mary’s University, where he served as an adjunct
professor of Criminal Law, Criminal
Procedure, and Trial Advocacy at its
School of Law from 1979 through 1999.
He has been on the bench since November 1980. As the senior
District Judge of Bexar County in semi-retired status, he is
called upon to preside over some big cases—including the Tom
DeLay campaign finance trial, among others. His “Confessions” are a regular feature of Voice for the Defense. He can
be reached at JPatPri@aol.com.
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4th Amendment Musings
Monique Sparks
Search and Seizure in the Digital Age

O

ur ever-growing digital society has made non-reliance
on technology almost impossible. There is an application
that applies to every facet of life. With one swipe, a person can
access millions of photos, bank information, years of dialogue,
and so much more.
With the increase of digital usage, there are growing legal
issues that arise. However, despite the number of upgrades in
technology, the foundation of all search and seizure issues is the
Fourth Amendment. The Fourth Amendment provides:
The right of the people to be secure in their persons, houses,
papers, and effects, against unreasonable searches and seizures, shall not be violated, and no warrants shall issue, but
upon probable cause, supported by oath and affirmation
and particularly describing the place to be searched and
the person and things to be seized.
A warrantless search is reasonable only if it falls within a specific exception to the Fourth Amendment’s warrant requirement.
Before Riley, officers relied on the exception of a search incident
to a lawful arrest to search cell phones and their contents. There
were cases that led to the ruling in Riley v. California. The first
was Chimel v. California, which allowed for a search incident
to arrest limited to the area in the immediate control of the
arrestee, where it is was justified by the interest in officer safety
and preventing evidence destruction. Chimel v. California, 395
U.S. 752, 89 S. Ct. 2034, 23 L.Ed. 2d 685.
The holding in Chimel was furthered with the holding in
Robinson. Robinson was pulled over for a traffic violation, arrested, and then searched. During the search of a closed cigarette pack police found heroin. In Robinson the Court applied
the holding in Chimel to the search of the cigarette pack on
Robinson. The court in Robinson extended the holding in Chimel,

in stating that the risks identified in Chimel are present in all
arrests. United States v. Robinson, 414 U.S. 218, 94 S.Ct. 467, 38
L. Ed.2d 427.
Despite the holding in Chimel and Robinson, the Riley court
declined to extend their holdings. Rather, the justices found that
the search of digital information on a cell phone does not further
the government interest identified in Chimel, and implicates
a substantially greater individual privacy interest than a brief
physical search. Riley v. California, 134 S.Ct. 2473 (2014).
In the Riley case, two cases were consolidated for appeal to
discuss whether the warrantless search of a cell phone incident
to arrest was a violation of the Fourth Amendment. Police officers stopped Riley for driving with expired tags. Ultimately,
officers discovered that Riley’s driver’s license was suspended.
He was arrested, and the officers conducted an inventory search
of his vehicle. During the search, officers found two handguns.
Officers searched Riley, incident to the arrest, and seized Riley’s
cell phone. Riley’s phone was a smartphone. On the phone, officers found evidence of gang affiliation and photos of Riley that
allegedly connected him with a recent shooting. Based on the
evidence found during the warrantless search of Riley’s phone,
Riley was charged with firing at an occupied vehicle, assault
with a semiautomatic, and attempted murder.
Riley was convicted on all three counts and received an
enhanced sentence of 15 years to life in prison. The California
Court of Appeals affirmed No. D059840 (Cal. App. Feb. 8, 2013),
App. to Pet. for Cert. in No. 13-132, pp. 1a–23a. The court relied
on the California Supreme court’s decision in People v. Diaz, 51
Cal. 4th 84, 119 Cal. Rptr.3d. 105, 244 P.3d 501 (2011), which held
the Fourth Amendment permits a warrantless search of cell
phone data incident to an arrest, so long as the cell phone was
immediately associated with the arrestee person.
The second case that was combined within the Riley v. Cali-

fornia appeal was regarding a defendant named Brima Wurie. In
the Wurie case, a police officer conducting surveillance observed
Wurie in a drug transaction. Wurie was arrested for his alleged
conduct and taken into custody. Once Wurie made it to the
police station, the officers seized his cell phone. Unlike Riley,
Wurie did not have a smartphone. Wurie had a flip phone. While
the police were in possession of Wurie’s phone, numerous calls
were coming in. The log on Wurie’s phone identified the caller
as “my house” on the phone. The officers also found photos of a
woman and a child. The officers used the information obtained
from Wurie’s phone to get a search warrant. When the search
warrant was executed, 215 grams of crack cocaine, marijuana,
drug paraphernalia, a firearm and ammunition, and cash were
found. Wurie was subsequently charged with distributing crack
cocaine, possessing crack cocaine with intent to distribute, and
being a felon in possession of a firearm and ammunition.
Wurie moved to suppress the evidence obtained from the
search warrant based on the evidence obtained being fruits of
an unconstitutional search of his cell phone. The district court
denied his motion and sentenced him to 262 months in prison.
The First Circuit reversed the denial of the motion to suppress
and vacated the relevant convictions. The First Circuit held that
the police generally may not, without a warrant, search digital
information on a cell phone seized from an individual who has
been arrested.
Digital data within a cell phone or stored on a computer
does not present the same concerns as other evidence. In a
majority of circumstances, a phone cannot be used as a weapon.
More so, most digital devices have backups, which ease the
concern regarding evidence destruction. The Court in Riley deciphered information on a cell phone from other evidence usually
found on a person due to its personal nature. The court in Riley
held that a warrant is generally required before a cell phone
search. The warrant requirement is an important component
of the Fourth Amendment.
Riley v. California requires officers—absent exigent circumstances—to obtain a search warrant, a huge victory and confirmation of the Fourth Amendment in a digital age. However, the
issue that Riley does not address is the extent of the scope of
the search. When officers obtain a search warrant for computer
or cell phone files, they are primarily sent to peruse through the
digital files of an accused looking for a needle in a haystack. The
officers, in searching for responsive items to a search warrant,
also have access to unresponsive documents that are private
to the accused. The Fourth Amendment does not only prohibit
unreasonable searches; it also prohibits general searches. The
core historical role of the Fourth Amendment was to prohibit
general warrants, which is a warrant that does not state in particularity where the warrant can be executed and what items

the agents can search for or seize. Stanford v. Texas, 379 U.S. 476,
480-86 (1965).
In a digital age, the defense is faced with the need to protect
our clients from unreasonable searches and seizure and the
over seizure of information based on general search warrants.
Monique Sparks received her bachelors
degree in Political Science from Dillard
University in 2003. She received her JD in
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became licensed in the same year. She
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2008 in Houston, Texas. Monique handles both family and criminal matters in Houston and surrounding counties. She is a member of the Harris County Criminal Lawyers Association (HCCLA)
and a graduate of the Gerry Spence Trial Lawyers College. She is
also on the associate board of Texas Criminal Defense Lawyers
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Supreme Court
The Sixth Amendment speedy trial guarantee did not apply to the 14-month delay between D’s conviction and sentencing. Betterman v. Montana, 136 S. Ct. 1609 (2016).
D pleaded guilty to bail jumping after failing to appear in court on domestic assault charges. He
was then jailed for over 14 months awaiting sentence, in large part due to institutional delay. He was
eventually sentenced. D appealed, arguing that the 14-month gap between conviction and sentencing
violated his speedy trial right. The Montana Supreme Court affirmed the conviction and sentence,
ruling that the U.S. Const. Amend. VI Speedy Trial Clause does not apply to post-conviction, pre‑
sentencing delay. The Supreme Court affirmed.
The speedy trial guarantee protects an accused from arrest or indictment through trial, but does not
apply once a defendant has been found guilty at trial or has pleaded guilty. The Speedy Trial Clause imple‑
ments the presumption of innocence and therefore loses force upon conviction. Although a due process
right to liberty, while diminished, remains after conviction, D did not advance a due process claim.
The federal Immigration and Nationality Act, which includes “aggravated felony” as a
reason for deporting a non-citizen, includes a state offense if all the elements of the federal crime are met with the exception of being related to interstate or foreign commerce;
D acknowledged that New York arson law only differed from 18 U.S.C. §  844(i) in that it
lacked an interstate commerce element. Luna Torres v. Lynch, 136 S. Ct. 1619 (2016).
D, a lawful permanent resident, pleaded guilty in New York to attempted third-degree arson.
A U.S. alien convicted of an “aggravated felony” is deportable, ineligible for several forms of discre‑
tionary relief, and subject to expedited removal, 8 U.S.C. § 1227(a). An “aggravated felony” is defined
as any of numerous offenses listed in § 1101(a)(43), which includes 18 U.S.C. § 844 relating to arson
and explosives. Section 1101(a)(43)’s penultimate sentence states that each enumerated crime is an
aggravated felony irrespective of whether it violates federal, state, or foreign law. An immigration
judge determined D’s arson conviction was an aggravated felony. The Board of Immigration Appeals
affirmed. The Second Circuit denied review. The Supreme Court affirmed.
A state offense counts as a Section 1101(a)(43) “aggravated felony” when it has every element of
a listed federal crime except an element requiring a connection to interstate or foreign commerce;
state crimes do not need a “jurisdictional hook.” U.S. Congress meant the term “aggravated felony” to
capture serious crimes regardless of whether they are made illegal by the federal government, a state,
or a foreign country. It is implausible that Congress viewed the presence of an interstate commerce
element as separating serious from non-serious conduct.

Fifth Circuit
District court did not abuse its discretion in admitting
Facebook and text messages against D; those messages were adequately authenticated under Fed. R.
Evid. 901. United States v. Barnes, 803 F.3d 209 (5th Cir.
2015).
Conclusive proof of authenticity is not required for the
admission of disputed evidence. The jury holds the ultimate
responsibility for evaluating the reliability of the evidence; re‑
gardless, any error in admitting the messages was harmless.
(2) The district court did not abuse its discretion in per‑
mitting a person to testify who admitted to using metham‑
phetamine on the morning of his testimony; persons are pre‑
sumed to be competent to be a witness if they have personal
knowledge of a matter and agree to speak truthfully. Nothing
in the record cast doubt on the court’s threshold finding of
competency; because the witness met the minimum threshold
for competency to testify, any remaining issues with the cred‑
ibility of his testimony were properly left to the jury.
(3) For purposes of 21 U.S.C. § 856—maintaining a “place”
for use in drug-related activities—the district court did not
err in defining “place” to include not only a house but also the
“yard area” to that house.
In alien-transporting case, district court did not err
in applying a six-level enhancement under USSG
§ 2L1.1(b)(6) for intentionally creating a substantial
risk of death or bodily injury; D knew the alien—who
ultimately died of complications from diabetes—was
sick, dehydrated, diabetic, and needed insulin, yet she
did not seek medical attention and abandoned him at
a rest stop. United States v. Muñiz, 803 F.3d 709 (5th Cir.
2015).
Likewise, the district court did not clearly err in applying
a 10-level enhancement under USSG § 2L1.1(b)(7) because D’s
conduct was a but-for cause of the alien’s death.
In drug prosecution where case agent was permitted to offer both expert testimony and lay opinion
testimony respecting drug jargon, the district court
inadequately differentiated between the agent’s lay
and expert testimony; this error was harmless. United
States v. Haines, 803 F.3d 713 (5th Cir. 2015).
The district court also erred in permitting the agent to
give lay opinion testimony about common words and language
that were well within the province of the jury to interpret.
Nevertheless, these errors were harmless.
(2) In a drug-conspiracy case, the statutory minimum
sentence for a given defendant is determined on the basis of
the relevant quantity of drugs attributable to that individual
defendant, not the quantity of drugs attributable to the con‑
spiracy as a whole.

Texas death-sentenced D’s claim of cumulative error
rendering his trial fundamentally unfair—made for the
first time on federal habeas review—was unexhausted
and also procedurally barred. Nickleson v. Stephens,
803 F.3d 748 (5th Cir. 2015).
Raising individual claims does not also raise a claim of
cumulative error based on the accumulation of those claims.
Rather, this is a standalone claim that is subject to conven‑
tional exhaustion and procedural-default principles.

Court of Criminal Appeals
The oral term of the plea agreement was limited to unfiled cases that arose from the same facts as the cases
to which D pled; the prosecution of a murder case unrelated to those cases was not barred by the oral term
of the agreement. Williams v. State, No. PD-1124-15
(Tex.Crim.App. Sept 14, 2016, pet. ref’d).
D pled guilty to two felony offenses. In addition to the
written plea agreement, the parties orally agreed to a statement
made by defense counsel. This statement, occurring at the plea
hearing after defense counsel acknowledged the written terms
of the agreement “in each case,” was: “And the State . . . is going
to refuse prosecution of any other case in which the State has
notice . . . unfiled cases.” D appealed that this oral part of the
agreement was unambiguous and barred prosecution of an
unrelated murder case because the State had notice of it at the
time. The State contended that this oral part was ambiguous
and that affidavits from the attorneys involved showed that
the plea agreement was not intended to encompass the mur‑
der case. COA agreed with the State and affirmed D’s murder
conviction. CCA affirmed.
“Defense counsel’s references to the ‘State’ and to ‘any
other case’ appear to be imprecise language that, in context,
was merely shorthand for the ‘McLennan County District At‑
torney’s Office’ and ‘any other case involving the defendant.’
But there is another way in which the phrase ‘any other case’
may be shorthand. It may be a reference to other cases that
arise from the same facts as the cases that were pled. That is,
the current cases involve certain offenses—an aggravated rob‑
bery and an aggravated assault. But future cases could involve
other offenses that arose from the same transactions, unless
the parties agree that the State will not prosecute such cases.
. . . Moreover, the reference to ‘any other cases’ could have
meant any cases involving offenses that occurred at about the
same time. . . . There is no indication in the record of the plea
proceeding that defense counsel sought to carefully parse an
oral term of the plea agreement. . . . We do not hold that the
above circumstances conclusively establish that the refusalof-unfiled-cases term was case-specific (limited to offenses
that arose from the same facts as the offenses to which appel‑
lant pled). We do, however, find the circumstances sufficient

to establish ambiguity. . . . [O]nce we conclude that the oral
term of the plea agreement was ambiguous, we must inexora‑
bly conclude that the more limited construction of the term
is appropriate. The defense counsel in the prior cases, who
was appellant’s agent, was the one responsible for the language
used, and so the language must be construed against appellant.
But even if that rule of construction did not work against ap‑
pellant, defense counsel for those cases unequivocally stated
that the murder case was not included in the plea agreement—
thereby indicating that he did not intend the broad meaning
to his words to which appellant now ascribes. The prosecutor
likewise stated that the murder case was not included in the
agreement. And there were offenses arising from the facts of
the offenses pled that could have been later prosecuted absent
the oral term of the plea agreement.”
Tex. Pen. Code § 21.12(a) prohibits a school employee
from engaging in sexual contact with a student at the
school; D was wrongly convicted because the record
lacked evidence that D worked for complainant’s
school and not only the school district. State v. Sutton,
499 S.W.3d 434 (Tex.Crim.App. 2016).
D was charged with having an improper relationship be‑
tween educator and student. The indictment alleged D was
an employee of Caney Creek High School (CCHS) when he
engaged in sexual contact or deviant sexual intercourse with
G.T., a person enrolled at CCHS. D was convicted on all five
counts. COA reversed, holding the record did not contain le‑
gally sufficient evidence for the jury to conclude that D worked
at CCHS. CCA affirmed COA.
Two parts of § 21.12(a)(1) implicated D’s sufficiency claim:
whether D was “an employee of ” and “work[ed] at” a public
or private primary or secondary school where G.T. was en‑
rolled. The evidence at trial showed D was employed by Conroe
Independent School District (CISD) Police Department, not
CCHS. Several other witnesses at trial, including G.T., sup‑
ported D’s contention that he did not work for, or at, CCHS.
D was not assigned to CCHS or to the feeder system in which
CCHS was located. D officed at the CISD Police Department,
not at CCHS. CCA said that while employees of a school are
generally also considered to be employees of the school district
overseeing that school, the inverse may or may not be true. Had
D been assigned to CCHS or its feeder system, his status as an
employee of the school would have been a closer call. There
was evidence that CISD officers generally have “overlapping
responsibilities” to respond to all the feeder systems in the
school district, that D was assigned to be the mentor for the
sergeant of the Caney Creek feeder, that D supervised school
district programs made available to students such as G.T., and
that D would occasionally pick G.T. up after school when he
was off duty. However, this evidence would not support a rea‑
sonable inference that D worked at CCHS. The State argued
that the Texas Legislature intended § 21.12(a)(1) to apply to a

broad class of school employees that included D. CCA said this
argument ignored § 21.12(a)(2), which incorporates a specific
list of school district employees to which the statute applies.
Police officers are not included on that list. It is a general rule
of statutory construction that the express mention of one thing
is tantamount to an exclusion of others.
Tex. Health & Safety Code § 841.085(a) creates a single
offense for violating a civil-commitment order, not a
separate offense for each alleged way a violation occurred; thus, two of D’s three convictions violated dou
ble jeopardy. Stevenson v. State, 499 S.W.3d 842 (Tex.
Crim.App. 2016).
A jury convicted D of three counts of violating a sexually
violent predator civil-commitment order. On appeal, D argued
that (1) the trial court lacked jurisdiction; (2) the judge erred
in denying his motion to quash, motion for directed verdict,
and requests to admit certain evidence; and (3) double jeop‑
ardy barred his multiple convictions. COA upheld all three
convictions and denied his remaining claims. CCA agreed,
except for COA’s resolution of D’s double-jeopardy claim, and
affirmed and vacated in part.
U.S. Const. Amend. V “prohibits a second trial after the
accused has already been convicted or acquitted of that crime
and forbids multiple punishments for the same offense in a sin‑
gle prosecution. In a multiple-punishments case, like the one
here, the double-jeopardy analysis hinges on whether the Leg‑
islature intended multiple punishments. . . . Double jeopardy is
not violated if the Legislature intended the offenses to consti‑
tute ‘separate allowable units of prosecution.’. . . To determine
the allowable units of prosecution, we first look to the grava‑
men of the offense. The gravamen of the offense can be the
result of conduct, the nature of conduct, or the circumstances
surrounding the conduct. . . . In a circumstances-surroundingthe-conduct crime, different types of conduct may establish
alternate methods of proving a single crime, as opposed to
separate crimes, as long as the circumstances surrounding that
conduct are the same. . . . [A] civil-commitment order violation
is a circumstances-surrounding-the-conduct crime. . . . It is
the very circumstance that the person has been adjudicated
a sexually violent predator resulting in a civil-commitment
order that renders otherwise innocent conduct criminal. . . .
We next look at the evidence presented at trial to determine
how many units have been shown and whether the evidence
would actually support conviction and punishment under
each theory of the offense. Having determined above that
the evidence sufficiently supported Stevenson’s guilty verdict
because the State demonstrated Stevenson was adjudicated a
sexually violent predator, was subject to a civil-commitment
order, and then violated that order, we conclude that the en‑
try of three judgments violated Stevenson’s double-jeopardy
right against multiple punishments. Therefore, Stevenson’s two
additional judgments should be vacated because the statute

creates a single offense for violating § 841.082’s requirements,
not a separate, punishable offense for each alleged way that a
violation occurred.”
Police were justified in patting down D for weapons,
and finding heroin, because a reasonably prudent
person considering all the circumstances would have
been warranted in believing that his safety or that of
others was in danger. Furr v. State, 499 S.W.3d 872 (Tex.
Crim.App. 2016).
D was charged with possession of a controlled substance
after police found heroin on him while patting him down for
weapons. He filed a motion to suppress, arguing the stop and
frisk violated the U.S. Const. Amend. IV prohibition on un‑
reasonable searches and seizures. The trial court denied the
motion. D pled guilty and was sentenced to two years’ im‑
prisonment. He appealed the denial of the motion to suppress.
COA affirmed the trial court. CCA affirmed.
Police had reasonable suspicion to detain and frisk D
based on an anonymous tip, his presence at a location known
for drug activity, and his nervous behavior. The officer’s ob‑
servation that D appeared to be under the influence of a drug
corroborated the tip sufficiently to support a brief investiga‑
tive detention, and his failure to promptly respond to officer’s
question about whether he was armed supported the protec‑
tive frisk. “[T]he State argues that we should adopt a rule that
it is per se objectively reasonable for the police to pat down a
suspect for weapons if they are accused of possessing drugs.
While it is true that we have held ‘it is objectively reasonable
for a police officer to believe that persons involved in the drug
business are armed and dangerous,’ we made that comment in
the context of sellers of narcotics, not mere drug use. . . . And
we decline the State’s invitation to extend that reasoning[.]”
A jury could have reasonably inferred that the syringe
in an open compartment in D’s car was there when he
was removed from the car and not put there later by
one of the passengers. Tate v. State, 500 S.W.3d 410
(Tex.Crim.App. 2016).
D was convicted of possession of a controlled substance
under Tex. Health & Safety Code § 481.115. COA reversed,
holding there was insufficient evidence to prove he intention‑
ally or knowingly possessed the substance. CCA reversed COA
and affirmed the trial court.
The evidence was sufficient to prove D intentionally or
knowingly possessed a syringe of methamphetamine found
in the car he was driving because the compartment in which
it was found was directly to the right of the driver’s seat and
a detective’s testimony supported an inference that the pas‑
sengers did not put the syringe in the compartment. COA
improperly analyzed each circumstance of guilt in isolation
without considering the cumulative force of all the evidence

and focused on D’s innocent explanation that one of the pas‑
sengers framed him. D’s statement that he owned the car was
viewed in the light most favorable to the verdict, he was the
owner of the vehicle, and it would be reasonable to infer that
the owner-driver would be aware of items in his vehicle in
plain view.

Court of Appeals
D’s aggravated kidnapping jury charge was egregiously harmful because it included only the deadlyforce abduction method and omitted secreting or
holding, allowing conviction on an unauthorized legal
theory as the indictment alleged only secreting or
holding, and the application paragraph did not require
a finding of the elements of abduction as well as an
aggravating intent. Uddin v. State, No. 14-15-00083-CR
(Tex.App.—Houston [14th Dist] Nov. 10, 2016).
“Although there is evidence in the record that supports
each of the elements of aggravated kidnapping, the charge
given the jury was not just incomplete—it was affirmatively
misleading. The abstract portion of the jury charge authorized
an aggravated kidnapping conviction based on an unalleged
method of abduction. Moreover, the application paragraph
charged a distinct, lesser offense: kidnapping. This was not
an incidental omission or mistake, but went to the very basis
of the case and exposed appellant to conviction of a specific
offense without requiring the jury to reach a verdict on the
essential elements of that offense as charged in the indictment.
Nothing in the record alleviated this harm, and the State’s
closing argument further misled the jury. . . . Having sustained
this issue, we do not reach appellant’s additional complaints
on appeal. Accordingly, we reverse the trial court’s judgment
and remand the case for a new trial.”
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