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One of the nation’s best & most-attended DWI defense seminars returns for its 15th Anniversary and a
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and more. But this year you’ll also participate in group exercises in standardized field sobriety testing and
witness a live debate about trial tactics, between a top defense lawyer and a very well-known prosecutor.
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David E. Moore

We Are True Patriots

I

President’s
Message

trust everyone had a wonderful Independence Day. I want to once again publicly thank
Robb Fickman, Chuck Lanehart, and the rest of the organizers for pulling together another
successful TCDLA reading of the Declaration. I cannot tell you how proud I am to personally participate in the readings each year. I know that so many of our members across the
state turn out of for what has become a signature annual event for our organization, and I
am very grateful to each of you for your efforts. I also am appreciative of our new State Bar
President Tom Vick’s past participation in the readings and for his acknowledgement of the
event in his July President’s message.
Of the 56 men who courageously signed the Declaration, almost half of them were practicing lawyers or had legal training. As I thought about the topic of my message, I wondered
about which lawyer’s story to focus on. What would resonate most with our group and what
we do? Which story best embodies what TCDLA stands for? In researching each of their
backgrounds, there were so many intriguing signers to consider.
I could easily focus on Jefferson, the primary architect of the Declaration. With over
900 legal cases attributed to him according to Encyclopedia Virginia, he would be a great
centerpiece of my article.
Or, I could expand on Tom Vick’s choice in the Bar Journal, George Wythe of Virginia.
Generally recognized as our nation’s first college law professor, as a student, he dropped out
of college when he could no longer afford the fees. He persevered by studying the law at the
feet of attorney Stephen Dewey and was admitted to the bar in 1746, 30 years before signing
the Declaration. In addition to signing the declaration and being involved in the framework of
the Constitution, Wyeth designed the Virginia state seal, which included the motto Sic Semper
Tyrannis (“Thus Always to Tyrants”). How could Wythe envision that those words would be
shouted by a presidential assassin as he leapt to the stage of Ford’s Theatre a century later.
How Wythe freed his slaves and made provisions for them in his will would make an
interesting topic, especially when you understand how that action would contribute to his
death. It turns out that a relative, upon learning of the provisions for the slaves in Wyeth’s
will, decided to cut the slaves out by poisoning them with arsenic. In the process, Wyeth
was apparently unintentionally poisoned and died as a result. He left his extensive book
collection to Jefferson.
What about Edward Rutledge, the youngest signer of the Declaration? Trained in law in
London, at the tender age of 24 he received an acquittal for Thomas Powell, tried for printing an unfavorable piece criticizing loyalists to the Crown. Taken prisoner during the war,

Rutledge later advocated for prosecutions of those who professed
loyalty to England. Later, even though he was a self-professed
Federalist, in an act of conscience he bravely crossed party lines
and cast his vote as an elector for Jefferson. I wish more of our
elected officials today would follow his example and repudiate
the party-first mentality that seems to pervade all deliberations.
There are so many other lawyer signers who could be the
subject of an entire article.
For instance, we could talk about the character of Roger
Sherman, who Jefferson held in high regard, saying he was “a
man who never said a foolish thing in all his life.” Sherman was
the only member of the Declaration signers who also signed
the Articles of Association, the Articles of Confederation, and
the Constitution.
What about Robert Treat Paine, who served as part of the
prosecution team of the soldiers involved in the Boston Mas‑
sacre. (More on that later.)
Or Richard Stockton, who was apparently the only signer
who later recanted his support of the Declaration, albeit while
imprisoned by the British.
And, George Read of Delaware, who was admitted to the
bar at the age of 19. Appointed as an Attorney General by the
Crown, Read later resigned as his repeated warnings to England
regarding taxation without representation fell on deaf ears.
How about the story of how three signees squared off in a
case involving members of the clergy and the poll tax? Thomas
Stone on one side, fellow signers Samuel Chase and William
Paca on the other.
Or maybe William Hooper, whose parents wanted him to
be a preacher and had sent him to Harvard to study theology.
He switched careers to the law, and it wasn’t his last conversion.
Originally a loyalist, he was attacked and dragged through the
streets by protesters in 1770. Seeing the error of his ways, he
morphed into a fervent rebel and signer of the Declaration.
What about Thomas Heyward who was captured by the
British? He was nearly lost at sea after falling from a ship but
was able to hold on to the ship’s rudder until he was rescued.
Surely a metaphorical message for defense lawyers could be
drawn from that experience.
Heyward was more fortunate at sea than his fellow signer,
Thomas Lynch Jr. of South Carolina. Later in 1776, the ship that
Lynch and his wife were traveling on was reported lost, and they
and the ship were never found.
And, Roger Sherman of Connecticut would be a great
story—how he came from a background with little formal
education but was “discovered” by a lawyer who encouraged
Sherman to pursue a legal career. Sherman was accepted to the
bar in 1754. He went on to not only sign the Declaration but
also to participate in the Constitutional Convention, where he

became a leading proponent for the rights of the smaller states.
George Walton of Georgia would make a fascinating study.
Talk about a life of highs and lows! After signing the Declaration,
Walton served as an officer in the Georgia militia. During the
battle for Savannah, he was shot from his horse and captured
by the redcoats. (Rutledge, Heyward, Stockton, and Arthur
Middleton were also prisoners of the British during the war.)
After the war, Walton engaged in a political struggle with
fellow Georgian signer, and non-lawyer, Button Gwinnett. Gwin‑
nett was viewed as a liberal while Walton was in the conservative
party. To that end, Walton was a close ally of fellow conserva‑
tive General Lachlan McIntosh. At the height of the hostilities
between the two groups, McIntosh and Gwinnett squared off in
a duel, which resulted in both of them being wounded. McIn‑
tosh survived, Declaration signer Gwinnett did not. Walton and
McIntosh later had their own falling out, with Walton allegedly
participating in the forging of a letter under McIntosh’s name
that resulted in the general’s being relieved of command. In
1783, Walton was censured by the Georgian legislature. There
are conflicting accounts in publications I’ve read as to whether
the censure resulted from Walton’s role in the Gwinnett duel or
from his role in the forgery. In any event, it was no doubt a sad
fall from grace. Apparently Walton did manage to barely avoid
a criminal indictment on the forgery. But he did later suffer the
additional ignominy of a public horse-whipping by the general’s
son, Captain William McIntosh.
These are all great stories, but as a criminal defense at‑
torney, the most intriguing story for me is that of John Adams’
representation of the British soldiers involved in the Boston
Massacre. We all know of how five civilians were killed by a
group of British soldiers under command of Captain Thomas
Preston. Less than two weeks later, Preston, eight other soldiers
under his command, and four Loyalist civilians were indicted by
the colony’s attorney general. Charged with murder, they faced
the prospect of a potential death penalty if convicted.
The lead prosecutor would be Samuel Quincy. At the urging
of Declaration signer Sam Adams, a second lawyer, was named to
the prosecution team, the aforementioned fellow signer Robert
Treat Paine.
Apparently, Captain Preston had difficulty in securing de‑
fense counsel. According to John Adams, several lawyers had
been approached but had refused to take on the yoke of de‑
fending the soldiers. A Tory merchant named Forrest sought
out John Adams on behalf of Preston and the other soldiers.
According to Forrest, Josiah Quincy Jr., younger brother of the
lead prosecutor, and Robert Auchmaty would agree to defend
them but only if Adams would agree to join the team.
Adams was already a well-respected attorney. Among his
successful cases was the defense of fellow Declaration signer

and accused smuggler John Hancock. Surely Adams recognized
that taking on this case could wreck his practice and subject
him to public scorn. He later admitted that he worried for the
safety of his family.
With all that on the line, Adams later said he had “no hesi‑
tation” in accepting the new clients, stating that no person ac‑
cused should want for counsel in a free country. He wrote “that
persons whose lives were at stake ought to have the counsel
they preferred.”
With Adams now on the team, the defense sought to de‑
lay the proceedings to allow the fervor in the community to
cool. However, the Sons of Liberty would have none of that, as
they published inflammatory accounts by Sam Adams, John
Hancock, and others in an attempt to further fan the flames.
When Paul Revere’s famous engraving was published showing
the British troops firing on a helpless crowd at the direction and
command of Captain Preston, it certainly did not help.
A few months later, Preston went to trial individually. Since
it was undisputed that he had not fired a weapon, the issue boiled
down to whether or not Preston had ordered the soldiers to
shoot. The witnesses were divided, some swearing that Preston
had given the order to fire, others adamantly testifying he did
not. After six days of trial and contradictory testimony, the jury
acquitted Preston.
About a month later, the trial of the other eight soldiers
began in a joint proceeding. This trial was even more scrutinized
than Preston’s, for these were the men who had actually pulled
the trigger. After all, the prosecutor argued that if Adams were
correct and Preston had not ordered the Redcoats to fire, why
else would they fire on the crowd? The prosecution argued that
the soldiers’ motive stemmed from their resentment and hatred
for the Bostonians due to months of mistreatment heaped upon
them from the civilians.
Adams argued self-defense. He told the jurors a story—not
of peacefully protesting civilians, but of an unruly, menacing
mob. Over 80 witnesses testified in the 7-day trial.
Adams famously said to the jury, “Facts are a stubborn
thing, and whatever may be our wishes, our inclinations, or
the dictates of our passions, they cannot alter the state of facts
and evidence.”
Adams argued that the soldiers legitimately and reasonably
feared for their lives. In his closing, he vividly painted the scene,
not one of innocent citizens gunned down on a whim, but of
a mob—“a motley rabble” who pelted the soldiers with rocks,
clubs, and oyster shells as they closed in with shouts of “kill
them, kill them” coming from the threatening crowd.
After setting the stage for the jury, Adams brought his argu‑
ment back to his clients. He told the jury that they must stand in
the shoes of the soldiers, “consider yourselves, in this situation,

and then judge whether a reasonable man . . . would not have
concluded they [the mob] were going to kill him.”
Reminds me a lot of Matthew McConaughey’s character in
the movie “A Time to Kill” two centuries later when he asked
his jurors to close their eyes as he set for them the stage of what
happened to the young victim in John Grisham’s novel.
Adams did a masterful job of putting the jury there: in the
confusion, in the heat of the moment, in a terrifying situation.
The jury acquitted six of the eight, finding two of the sol‑
diers guilty of the lesser of charge of manslaughter. The two
convicted were punished, not by hanging, but by being branded
with an “M” on their thumb.
Adams would later write: “The part I took in defense of
Captain Preston and the soldiers, procured me anxiety, and
obloquy enough. It was, however, one of the most gallant, gen‑
erous, manly, and disinterested actions of my whole life, and
one of the best pieces of service I ever rendered my country.
Judgement of death against those soldiers would have been as
foul a stain upon this country as the executions of the Quakers
or Witches anciently. As the evidence was, the verdict of the
jury was exactly right.”
John Adams was a patriot, and a great defense lawyer. We
always talk about “why we do what we do.” Adams understood it
250 years ago. He embodied everything we strive for as criminal
defense lawyers. So the next time you find yourself on the wrong
side of public opinion, or the next time you are representing a
citizen who is reviled by the public, ask yourself, “What would
John Adams do?” Take that tough case, stand up for your cli‑
ent, give him or her your best when others might not, and be
a true patriot.

Winners of the
Rusty Passport Drawings

Ciara Tanner: Apple iPad
Kyle Hoelscher: membership, hotel
Eloy Sepulveda: Amazon Echo
Jon Smenner: $100 pub, hotel
April Smith: Galaxy Tablet
Victor Rivera: Garmin Watch
Jim Story: Nextbook Tablet
Victoria Carlton: Apple Watch
Edward Cawlfield: 2018 Rusty admission

Joseph A. Martinez

D

avid Moore (Longview) is now the 46th president of TCDLA. We look forward to a
very successfully year under David’s leadership.
The 85th Texas Legislature Session is sine die until July 18, when the Special Session
starts. Our legislative team will be providing summary reports to our members throughout
the special session.
Our course directors for the 31st Annual Rusty Duncan Advanced Criminal Law Course
will be Nicole DeBorde (Houston), Gerry Goldstein (San Antonio), John Hunter Smith
(Sherman), and Mark Thiessen (Houston). Please make plans to join us June 21–23, 2018.
The seminar will be held at the Hyatt Regency on the Riverwalk in San Antonio.
Special thanks to this year’s course directors, Cynthia Orr (San Antonio), Audrey Moorehead (Dallas), Robert Lerma (Brownsville), and Frank Sellers (Fort Worth), for the 30th
Annual Rusty Duncan Advanced Criminal Law Course held in San Antonio in June. Thanks
to them and the 34 speakers we had 768 attendees.
Special thanks to course director Alex Bunin for the CDLP Public Defender Training
held in San Antonio in June. Thanks to Alex and our speakers we had 78 attendees.
We have a great lineup of DWI CLE in the coming months. Please join us for these
quality TCDLA seminars.
August 18

Houston

November 2–3 San Antonio
		

Executive
Director’s
Perspective

15th Annual Top Gun DWI	Danny Easterling &
Grant Scheiner
13th Annual Stuart Kinard Gary Trichter, Bobby
Advanced DWI
Barrera & Michael Gross

Weren’t able to attend this year’s Rusty Duncan event? You can order the DVD and get
CLE credit. Please go to our website for more information and to order. Do you need CLE
credit and can’t attend our seminar training? Please call the Home Office (512-478-2514)
for a list of the DVDs and accompanying CLE credit or go to the website for online CLE.
Does your local criminal bar need a speaker for your lunch meetings? Please call Melissa
Schank (512-478-2514) at the Home Office. CDLP has funds to provide a speaker and pay
up to $500 for lunch costs.
Don’t have a local criminal defense bar in your area? Would you like to re-energize or
jump-start your organization? Are you interested in forming a local criminal defense bar?
Need help getting organized? Please contact Susan Anderson (Dallas), seapd@aol.com, Laurie
Key (Lubbock), lauriekeylaw@gmail.com, or Carmen Roe (Houston), carmen@carmenroe.
com, co-chairs of the TCDLA Affiliate Committee.
Good verdicts to all.

Stephen Gustitis
Off the Back

M

y inspiration for this piece was our colleague and friend, John Gioffredi.1 John’s ap‑
proach to DWI defense has changed the way I try cases. His approach is not fancy, nor
terribly difficult. In fact, it uses tools of our trade that we all possess. But in one important
way, John’s approach is different. Trying cases like John Gioffredi takes some courage. It
compels one to shoulder additional risk. It causes us to work harder. It compels us to learn
new things . . . things that may be unproven in our personal experience. Moreover, it neces‑
sitates our clients burden additional uncertainty, as well. But his system has borne fruit for
many. I’ve simply become a better lawyer for it and my clients have reaped rewards, as well.
The point being, thanks to John’s encouragement, I summoned the courage to try something
new. Is it time for you to do the same?
Lawyers are, in many ways, risk averse. Whether it’s utilizing a new trial tactic, market‑
ing a law practice differently, investing money for retirement, starting an exercise program,
running for public office, or simply interacting with one’s spouse in a new way . . . we lawyers
are resistant to new things. We are human. But maybe it’s time to summon the courage to try
something new. Albert Einstein was widely credited with saying, “The definition of insanity
is doing the same thing over and over again, but expecting different results.” In other words,
if you want different results than what you’re getting, you have to try something new. But
trying something new doesn’t guarantee it will work, does it? And that’s the catch. It’s fear
of the unknown that holds us back, that imprisons our efforts to try. Though the fix is easy,
so many cannot get past the fear of failure.
Where does the courage come from to try something new? How do we lure our pluck
out into the open? Simply put, we decide ahead of time that unexpected results will be okay.
It’s deciding that “failure” is part of the process. Consider breaking up your goals into smaller
or more manageable pieces. Modest successes will fuel confidence. But even so, if we try
and miss the mark, then so be it! Nothing ventured, nothing gained. Certainly, though, the
risks we take should be well-calculated beforehand. We should avoid taking foolish or un‑
necessary gambles. But if we desire different results in our practice (or life, in general), how
can we expect to get them by doing the same old stuff? Our real failure is our failure to try.
That being the case, decide what you want. Decide to accept undesired results. Then
decide to persist. Maybe you’ve been toying with the idea of making capital investments
into your law practice. Maybe you want to expand your areas of practice or become board

certified. Maybe you want to try DWI cases like John Gioffredi.
Maybe you simply want to lose some extra weight. Whatever you
desire, decide to try something new. Especially, if your efforts
to date haven’t produced the results you want. Thank you, John,
for the encouragement to try new things. Thanks for helping
me lure my own courage out into the open.
Note
1. John Gioffredi can be reached at (214) 739-4515. His address is 4131
N. Central Expressway #680, Dallas, TX 75204. His email is JohnGioffredi@
gioffredi.com.

Stephen Gustitis is a criminal defense lawyer in Bryan-College
Station. He is Board Certified in Criminal Law by the Texas
Board of Legal Specialization. He is also a husband, father, and
retired amateur bicycle racer.
“Off the Back” is an expression in competitive road cycling
describing a rider dropped by the lead group who has lost the
energy-saving benefit of riding in the group’s slipstream. Once off
the back the rider struggles alone in the wind to catch up. The life
of a criminal defense lawyer shares many of the characteristics of
a bicycle rider struggling alone, in the wind, and “Off the Back.”
This column is for them.

Congratulations to

2017 Hall of Fame honorees
Betty Blackwell, Gerry Morris & Katherine Scardino

Robert Pelton

W

hen the ethics committee gets a question, it is sent out to all members of the committee.
The answers are received promptly so the lawyer can get a fast answer. The following is
a real question from a lawyer who called in, and these committee members gave fast answers.
Everything we do is serious business.

Question
Attorney represents client at federal motion to suppress. His client testifies that the car which
was the subject of the search belonged to him, in order to establish standing to object to the
search. The judge denies the motion to suppress. The client pleads guilty, reserving his right
to appeal the suppression issue.
Later, the client debriefs with federal prosecutors, with the usual document signed by
all parties regarding confidentiality, information not to be used, etc. At the debriefing, the
client admits he did not own the car. The case is now scheduled for sentencing.
What should the lawyer do? Withdraw now? Withdraw after sentencing? Divulge information from the debriefing, since it was a fraud on the court and the information was not
privileged since there were others present?

Brent Mayr Answer

Ethics &
The Law

Comment 12 to DR 3.03, I believe, is as good as it gets. Because the disclosure that the vehicle
was not his was not a confidential attorney communication, I think under the Rule that the
attorney has to disclose it to the court.

Jimmy Ardoin Answer
I think the lawyer needs to inform the client of his duty of candor to the court and advise

client that they need to correct the record on this. If client refuses to do so, then I think the lawyer needs to file a motion
to withdraw now. The Government will also be bound by the
disciplinary rules and will be obligated to inform the court either
through a separate filing to correct the record or by disclosing
to Probation for inclusion in the PSR. Client is therefore likely
to receive a 2-pt enhancement under § 3C1.1 for Obstructing
or Impeding the Administration of Justice. I don’t believe the
lawyer can wait until after sentencing to withdraw if client does
not consent to disclosing the truth to the court immediately.
I believe Rule 3.03(b) controls on this matter. It states: If
a lawyer has offered material evidence and comes to know of
its falsity, the lawyer shall make a good faith effort to persuade
the client to authorize the lawyer to correct or withdraw the
false evidence. If such efforts are unsuccessful, the lawyer shall
take reasonable remedial measures, including disclosure of the
true facts.
I think the best course of action if client refuses to participate in correcting the record with the court is for the lawyer to
file an ex-parte motion to withdraw informing the court of the
false testimony that was given during the motion to suppress
hearing. Further, Comment 12 of Rule 3.03 of the Disciplinary
Rules states: The other resolution of the dilemma, and the one

this Rule adopts, is that the lawyer must take reasonable remedial measure which may include revealing the client’s perjury.
A criminal accused has a right to the assistance of an advocate,
a right to testify and a right of confidential communication
with counsel. However, an accused should not have a right to
assistance of counsel in committing perjury. Furthermore, an
advocate has an obligation, not only in professional ethics but
under the law as well, to avoid implication in the commission
of perjury or other falsification of evidence.

Michael Mowla Answer
What did he say exactly and what was his relationship to the
owner of the car? One thing to consider that this was on the
issue of standing. Even if he did not own the vehicle, if he was
the driver but was in legitimate possession of the vehicle, he has
standing to object to the search of the vehicle. See United States
v. Arce, 633 F.2d 689, 694 (5th Cir. 1980). And if he did not own
the vehicle, was a passenger in it, as a passenger he may challenge the stop. See Whren v. United States, 517 U.S. 806, 808–810
(1996), and Jackson v. Vannoy, 49 F.3d 175, 176 (5th Cir. 1995).
Thus, ultimately, the perjury would have not made any difference, although I agree that it should be disclosed to the court.

New Ethics
Hotline Number!
Don’t sit and stew over something
leaving you ethically challenged.
Call the direct line to the TCDLA
Ethics Committee and leave a
message. They’ll get right
back to you:

888-ETHICS4

Buck Files
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n June 23, 2017, the Supreme Court held that the defendant, Jae Lee, had demonstrated
a reasonable probability that he would not have pleaded guilty if he had known that
it would lead to his mandatory deportation, and thus, his lawyer’s erroneous advice as to
the deportation consequences of his guilty plea prejudiced him and amounted to ineffective
assistance of counsel. Lee v. United States, ___S.Ct.___, 2017 WL 2694701 (June 23, 2017)
[Opinion by Chief Justice Roberts in which Justices Kennedy, Ginsburg, Breyer, Sotomayor,
and Kagan joined. Justice Thomas filed a dissenting opinion in which Justice Alito joined, in
part. Justice Gorsuch took no part in the consideration or decision of the case.]
In the January/February 2017 issue of the Voice, I reported that the Supreme Court had
granted certiorari in Mr. Lee’s case. The United States Court of Appeals for the Sixth Circuit
had denied Mr. Lee relief on his claim of ineffective assistance of counsel that he had raised in
a habeas filing. The Court determined that no rational defendant charged with a deportable
offense and facing “overwhelming evidence” of guilt would proceed to trial rather than take
a plea deal with a shorter prison sentence. The Court noted that the Courts of Appeal for
the Sixth, Second, Fourth, and Fifth Circuits had concluded that being denied the chance to
throw a “hail mary” at trial does not by itself amount to prejudice. Lee v. United States, 825
F.3d 311, 314 (6th Cir. 2016).
Chief Justice Roberts’ opinion reads, in part, as follows:

Federal
Corner

[An Overview of the Case]
Petitioner Jae Lee was indicted on one count of possessing ecstasy with intent to dis‑
tribute. Although he has lived in this country for most of his life, Lee is not a United
States citizen, and he feared that a criminal conviction might affect his status as a lawful
permanent resident. His attorney assured him there was nothing to worry about—the
Government would not deport him if he pleaded guilty. So Lee, who had no real defense
to the charge, opted to accept a plea that carried a lesser prison sentence than he would
have faced at trial.
Lee’s attorney was wrong: The conviction meant that Lee was subject to mandatory
deportation from this country. Lee seeks to vacate his conviction on the ground that, in
accepting the plea, he received ineffective assistance of counsel in violation of the Sixth
Amendment. Everyone agrees that Lee received objectively unreasonable representation.
The question presented is whether he can show he was prejudiced as a result.

[The Facts of the Case]
Jae Lee moved to the United States from South Korea in
1982. He was 13 at the time. His parents settled the family
in New York City, where they opened a small coffee shop.
After graduating from a business high school in Manhattan, Lee set out on his own to Memphis, Tennessee, where
he started working at a restaurant. After three years, Lee
decided to try his hand at running a business. With some
assistance from his family, Lee opened the Mandarin Palace
Chinese Restaurant in a Memphis suburb. The Mandarin
was a success, and Lee eventually opened a second restaurant nearby. In the 35 years he has spent in the country, Lee
has never returned to South Korea. He did not become a
United States citizen, living instead as a lawful permanent
resident.
At the same time he was running his lawful businesses,
Lee also engaged in some illegitimate activity. In 2008, a
confidential informant told federal officials that Lee had
sold the informant approximately 200 ecstasy pills and two
ounces of hydroponic marijuana over the course of eight
years. The officials obtained a search warrant for Lee’s house,
where they found 88 ecstasy pills, three Valium tablets,
$32,432 in cash, and a loaded rifle. Lee admitted that the
drugs were his and that he had given ecstasy to his friends.
[The Charge Against Mr. Lee and His Appearance
in the District Court]
A grand jury indicted Lee on one count of possessing ecstasy
with intent to distribute in violation of 21 U.S.C. § 841(a)
(1). Lee retained an attorney and entered into plea discussions with the Government. The attorney advised Lee that
going to trial was “very risky” and that, if he pleaded guilty,
he would receive a lighter sentence than he would if convicted
at trial. Lee informed his attorney of his noncitizen status
and repeatedly asked him whether he would face deportation
as a result of the criminal proceedings. The attorney told Lee
that he would not be deported as a result of pleading guilty.
Lee v. United States, 825 F.3d 311, 313 (C.A.6 2016). Based
on that assurance, Lee accepted the plea and the District
Court sentenced him to a year and a day in prison, though
it deferred commencement of Lee’s sentence for two months
so that Lee could manage his restaurants over the holiday
season [emphasis added].
[Mr. Lee’s § 2255 Motion]
Lee quickly learned, however, that a prison term was not the
only consequence of his plea. Lee had pleaded guilty to what
qualifies as an “aggravated felony” under the Immigration
and Nationality Act, and a noncitizen convicted of such an

offense is subject to mandatory deportation. See 8 U.S.C.
§§ 1101(a)(43)(B), 1227(a)(2)(A)(iii); Calcano–Martinez
v. INS, 533 U.S. 348, 350, n. 1, 121 S.Ct. 2268, 150 L.Ed.2d
392 (2001). Upon learning that he would be deported after
serving his sentence, Lee filed a motion under 28 U.S.C.
§ 2255 to vacate his conviction and sentence, arguing that
his attorney had provided constitutionally ineffective assistance.
[The Evidentiary Hearing Before a Magistrate Judge]
At an evidentiary hearing on Lee’s motion, both Lee and his
plea-stage counsel testified that “deportation was the determinative issue in Lee’s decision whether to accept the plea.”
Report and Recommendation in No. 2:10–cv–02698 (WD
Tenn.), pp. 6–7 (Report and Recommendation). In fact, Lee
explained, his attorney became “pretty upset because every
time something comes up I always ask about immigration
status,” and the lawyer “always said why [are you] worrying about something that you don’t need to worry about.”
App.170. According to Lee, the lawyer assured him that if
deportation was not in the plea agreement, “the government
cannot deport you.” Lee’s attorney testified that he thought
Lee’s case was a “bad case to try” because Lee’s defense to the
charge was weak. The attorney nonetheless acknowledged
that if he had known Lee would be deported upon pleading
guilty, he would have advised him to go to trial. Based on the
hearing testimony, a Magistrate Judge recommended that
Lee’s plea be set aside and his conviction vacated because
he had received ineffective assistance of counsel [emphasis
added].
[The District Court Denies Relief]
The District Court, however, denied relief. Applying our
two-part test for ineffective assistance claims from Strickland v. Washington, 466 U.S. 668, 104 S.Ct. 2052, 80 L.Ed.2d
674 (1984), the District Court concluded that Lee’s counsel
had performed deficiently by giving improper advice about
the deportation consequences of the plea. But, “[i]n light
of the overwhelming evidence of Lee’s guilt,” Lee “would
have almost certainly” been found guilty and received “a
significantly longer prison sentence, and subsequent deportation,” had he gone to trial.
***
[The Court of Appeals for the Sixth Circuit
Denies Relief]
The Court of Appeals for the Sixth Circuit affirmed the
denial of relief. On appeal, the Government conceded that
the performance of Lee’s attorney had been deficient.

***
Relying on Circuit precedent holding that “no rational
defendant charged with a deportable offense and facing
overwhelming evidence of guilt would proceed to trial
rather than take a plea deal with a shorter prison sentence,”
the Court of Appeals concluded that Lee could not show
prejudice. We granted certiorari. 580 U.S. ___, 137 S.Ct.
614, 196 L.Ed.2d 490 (2016).
***
[The Question Before the Supreme Court]
The Sixth Amendment guarantees a defendant the effec‑
tive assistance of counsel at “critical stages of a criminal
proceeding,” including when he enters a guilty plea. Lafler
v. Cooper, 566 U.S. 156, 165, 132 S.Ct. 1376, 182 L.Ed.2d
398 (2012); Hill, 474 U.S., at 58, 106 S.Ct. 366.
***
The Government concedes that Lee’s plea-stage counsel
provided inadequate representation when he assured Lee
that he would not be deported if he pleaded guilty. Brief
for United States 15. The question is whether Lee can show
he was prejudiced by that erroneous advice.
***
[I]n this case counsel’s “deficient performance arguably led
not to a judicial proceeding of disputed reliability, but rather
to the forfeiture of a proceeding itself.” Flores-Ortega, 528
U.S., at 483, 120 S.Ct. 1029. When a defendant alleges his
counsel’s deficient performance led him to accept a guilty
plea rather than go to trial, we do not ask whether, had he
gone to trial, the result of that trial “would have been dif‑
ferent” than the result of the plea bargain. That is because,
while we ordinarily “apply a strong presumption of reli‑
ability to judicial proceedings,” “we cannot accord” any
such presumption “to judicial proceedings that never took
place.” Id., at 482–483, 120 S.Ct. 1029 (internal quotation
marks omitted).
We instead consider whether the defendant was preju‑
diced by the “denial of the entire judicial proceeding . . .
to which he had a right.” Id., at 483, 120 S.Ct. 1029. As
we held in Hill v. Lockhart, when a defendant claims that
his counsel’s deficient performance deprived him of a trial
by causing him to accept a plea, the defendant can show
prejudice by demonstrating a “reasonable probability that,
but for counsel’s errors, he would not have pleaded guilty
and would have insisted on going to trial.” 474 U.S., at 59,
106 S.Ct. 366.
***

[The Government’s Position]
The Government asks that we, like the Court of Appeals
below, adopt a per se rule that a defendant with no viable
defense cannot show prejudice from the denial of his right
to trial.
***
[The Court’s Response]
A defendant without any viable defense will be highly likely
to lose at trial.
***
But common sense (not to mention our precedent) recog‑
nizes that there is more to consider than simply the like‑
lihood of success at trial. The decision whether to plead
guilty also involves assessing the respective consequences
of a conviction after trial and by plea. See INS v. St. Cyr,
533 U.S. 289, 322–323, 121 S.Ct. 2271, 150 L.Ed.2d 347
(2001). When those consequences are, from the defendant’s
perspective, similarly dire, even the smallest chance of suc‑
cess at trial may look attractive. For example, a defendant
with no realistic defense to a charge carrying a 20-year
sentence may nevertheless choose trial, if the prosecution’s
plea offer is 18 years.
***
[Mr. Lee Has Met His Burden of Proof]
In the unusual circumstances of this case, we conclude that
Lee has adequately demonstrated a reasonable probability
that he would have rejected the plea had he known that it
would lead to mandatory deportation. There is no question
that “deportation was the determinative issue in Lee’s decision
whether to accept the plea deal.” Report and Recommenda‑
tion, at 6–7; see also Order, at 14 (noting Government did
not dispute testimony to this effect). Lee asked his attorney
repeatedly whether there was any risk of deportation from
the proceedings, and both Lee and his attorney testified at
the evidentiary hearing below that Lee would have gone to
trial if he had known about the deportation consequences.
See Report and Recommendation, at 12 (noting “the undisputed fact that had Lee at all been aware that deportation
was possible as a result of his guilty plea, he would . . . not
have pled guilty”), adopted in relevant part in Order, at 15
[emphasis added].
Lee demonstrated as much at his plea colloquy: When
the judge warned him that a conviction “could result in your
being deported,” and asked “[d]oes that at all affect your
decision about whether you want to plead guilty or not,”
Lee answered “Yes, Your Honor.” App. 103. When the judge

inquired “[h]ow does it affect your decision,” Lee responded
“I don’t understand,” and turned to his attorney for advice.
Ibid. Only when Lee’s counsel assured him that the judge’s
statement was a “standard warning” was Lee willing to proceed to plead guilty. Id., at 210 [emphasis added].
There is no reason to doubt the paramount importance
Lee placed on avoiding deportation. Deportation is always
“a particularly severe penalty,” Padilla, 559 U.S., at 365, 130
S.Ct. 1473 (internal quotation marks omitted), and we have
“recognized that ‘preserving the client’s right to remain in
the United States may be more important to the client than
any potential jail sentence,’ ” id., at 368, 130 S.Ct. 1473 (quot‑
ing St. Cyr, 533 U.S., at 322, 121 S.Ct. 2271; alteration and
some internal quotation marks omitted); see also Padilla,
559 U.S., at 364, 130 S.Ct. 1473 (“[D]eportation is an integral
part—indeed, sometimes the most important part—of the
penalty that may be imposed on noncitizen defendants who
plead guilty to specified crimes” (footnote omitted)). At the
time of his plea, Lee had lived in the United States for nearly
three decades, had established two businesses in Tennessee,
and was the only family member in the United States who
could care for his elderly parents—both naturalized American
citizens. In contrast to these strong connections to the United
States, there is no indication that he had any ties to South
Korea; he had never returned there since leaving as a child
[emphasis added].
[The Government’s Suggestion That a Defendant’s
Decision to Reject a Plea Bargain Must Be Rational]
The Government argues, however, that under Padilla
v. Kentucky, a defendant “must convince the court that
a decision to reject the plea bargain would have been
rational under the circumstances.” Id., at 372, 130 S.Ct.
1473. The Government contends that Lee cannot make
that showing because he was going to be deported either
way; going to trial would only result in a longer sentence
before that inevitable consequence. See Brief for United
States 13, 21–23.
[The Court Cannot Say That It Would Be Irrational
for a Defendant in Mr. Lee’s Position to Reject a
Plea Offer in Favor of Trial]
We cannot agree that it would be irrational for a defendant
in Lee’s position to reject the plea offer in favor of trial. But
for his attorney’s incompetence, Lee would have known
that accepting the plea agreement would certainly lead to
deportation. Going to trial? Almost certainly. If deportation
were the “determinative issue” for an individual in plea

discussions, as it was for Lee; if that individual had strong
connections to this country and no other, as did Lee; and if
the consequences of taking a chance at trial were not mark‑
edly harsher than pleading, as in this case, that “almost”
could make all the difference. Balanced against holding on
to some chance of avoiding deportation was a year or two
more of prison time. See id., at 6. Not everyone in Lee’s
position would make the choice to reject the plea. But we
cannot say it would be irrational to do so.
[Mr. Lee’s Claim Is Backed by Substantial and
Uncontroverted Evidence]
Lee’s claim that he would not have accepted a plea had he
known it would lead to deportation is backed by substantial
and uncontroverted evidence. Accordingly we conclude
Lee has demonstrated a “reasonable probability that, but
for [his] counsel’s errors, he would not have pleaded guilty
and would have insisted on going to trial.” Hill, 474 U.S.,
at 59, 106 S.Ct. 366.
[Mr. Lee Wins]
The judgment of the United States Court of Appeals for
the Sixth Circuit is reversed, and the case is remanded for
further proceedings consistent with this opinion.

My Thoughts
8 Some 40 years ago, the State Bar of Texas had an advertis‑
ing campaign with this tag line: “If you don’t know the law,
know a lawyer.” For those of us who represent non-citizens
in Texas and federal criminal cases, it is critical that we
remember the heavy burden that Padilla places on us. We
either advise these clients appropriately on immigration
issues or we invite a claim of ineffective assistance of coun‑
sel. For me, that means having an immigration lawyer on
standby.
8 In my January/February column on Lee, I foolishly pre‑
dicted that the Supreme Court would follow the lead of
the Sixth Circuit and deny relief to Mr. Lee. I went on to
say, “When the Court decides in favor of Mr. Lee, just call
me and remind me never to make predictions.” You don’t
have to call. I acknowledge the error of my ways.
Buck Files, a member of TCDLA’s Hall of Fame and past president of the State Bar of Texas, practices in Tyler, Texas, with the
law firm Bain, Files, Jarrett & Harrison, PC. He can be reached
at bfiles@bainfiles.com.

Send your kudos, katcalls, and/or letters to
Editor Sarah Roland at sarah@sarahroland.com
or Craig Hattersley at chattersley@tcdla.com.

Kudos to caped crusader Keith Hampton for his yeoman’s work on the strange case of Dan and Fran Keller,
convicted in 1992 for performing satanic rituals on
children and freed after 21 years in prison. Keith spent
years working pro bono and collecting information attacking their convictions, arguing that the Kellers were
the victims of a “satanic panic” in the 1990s, leading to
wild-eyed stories of babies sacrificed, blood-laced KoolAid, and flights to Mexico for children to be sexually assaulted by military officials (yet returned before parents
picked them up in the afternoon). A key witness in the
case at the time, a young doctor with little experience
examining young children for abuse, testified he found
two tears and a fissure in the girl’s hymen—but recanted
several years later, acknowledging that he’d learned at a
medical seminar that these were in fact normal variations
in pediatric genitalia. The CCA tossed the convictions but
declined to declare the Kellers actually innocent. But in
June, nearly two years later, the new Travis County district
attorney formally dismissed the case against the Kellers.
This ruling makes them eligible for compensation from
the state of Texas for the 21 years they spent in prison.
Way to go, Keith, for persevering on this long, strange
trip.
 hout out to listserve laureate Michael Mowla for this
S
post on reciprocal discovery: “If any of you are in state
court in trial or during pretrial hearings and a judge
orders you to turn over any part of your work-product
or results of your investigation that does not relate to
what must be disclosed regarding experts under Tex.
Code Crim. Proc. Art. 39.14(b) for “inspection,” “in-camera
review,” or as a form of “reciprocal” discovery, make sure
you challenge the ruling. Washington, 856 S.W.2d 184
(Tex. Crim. App. 1993), is still good law, and reciprocal discovery is NOT allowed in Texas. Last week, a Dallas Muni
Court judge ordered Manny Haddad (great lawyer in Dallas for those of you who don’t know him) to turn over 7
videos he obtained through his investigation over to the
court so that the court and prosecutor can “review” for an
“evidentiary ruling.” It is Manny’s right alone whether he

wants to use one, two, all, or none of the videos during
trial. The state (and court) are not entitled to view any
videos, documents, recordings, or other work-product
or results of a defense attorney’s investigation until the
defense attorney deems it fit to produce the evidence
during trial. Manny did the right thing and reached out to
me, so we obtained a good result today from the TCCA.
The petition for writ of mandamus and the order staying

Congrats to everybody’s favorite prof, Pat Metze, of the
Texas Tech School of Law, selected as recipient of the 2017
Michael K. Moore Award for Excellence in Research or Writing in the Area of Indigent Criminal Defense. The Legal Services to the Poor in Criminal Matters Committee of the State
Bar awarded this to recognize Pat’s exceptional commitment
to the provision of legal services to the poor. But we all knew
that about Pat.

the proceedings are [available on the listserve]. Make sure
you fight rulings like this. Today one judge may enter a
ruling like this without a challenge, and tomorrow 10 will
do the same.”

Michael J. Crawford sends along word of a major win for
associate Cedric Johnson: a big NG in his first jury trial.
D faced 25 years to life in prison, charged with assault
FV choking—with two prior felonies and a trip to the
pen—with a companion CPS case (though D did nothing
to lose child except allegation by wife of choking). Cedric
handled case from start to finish, with Michael sitting
second chair to assist.
DA offered 3 years in the pen, D turned it down even
though enhanceable to habitual. Client offered probation
Friday before trial, rejected even though the state actually filed enhancement (lesser included charge of Class

Therese Pace

Shout out to Emily Detoto and co-counsel Paul Morgan
of Houston for a recent big victory in a shaken-baby
case. In 2015, she filed and successfully prosecuted a
motion for a new trial for her client, who had pleaded
guilty to shaking his child, causing traumatic brain injury,
and was sentenced to 15 years in prison. He was released
from prison and his case set for trial. Dr. Rebecca Girardet
testified for the State, but a jury rejected her testimony
and found D not guilty. As Emily says, “Do not plead
those cases.” Way to go, team.

Kudos to Daniel Carrigan of Dallas (right), presented with this
year’s Ralph Mock Award at the 2017 Texas Lawyers Concerned for Lawyers Convention. Each year, the honoree is
chosen for their highest honor by the previous recipients. Dan
is shown here with last year’s honoree, TCDLA Director Kelly
Pace of Tyler.

A Assault). Cedric and Michael tag-teamed during trial,
where it came out wife was on meth. After three days,
jury took two hours to return a verdict: not guilty on both
charges.
“Cedric saved the client’s life,” Michael says. “I’m super
proud of Cedric on his victory in the first jury trial he sat
first chair. He handled himself very professionally even
though every other question he asked was objected to.
Cedric has been with the office for one year now and is
a great asset and comrade in the daily battle for justice.”
Congrats, Cedric, on your first big one—with many more
to come.

A big shout out to Christy Jack of Fort Worth, who was
awarded the Daniel H. Benson Public Service Award from the
Texas Tech Law Alumni Association. The award recognizes an
alumnus who has demonstrated significant and substantial
contributions to furthering ideals of public service in the law.

Kudos to Charles Blevins of Lubbock for fighting the
good fight. D, accused of a felony enhanced 25 to life,
was on video “confessing” to his crime. Charles, assigned his case in July 2015, tried for nearly two years to
resolve the case without him doing the time. Prosecutor
wouldn’t budge, so he told them to set it for trial: He’d
stipulate to all the evidence, and they could have a bench
trial. Prosecutor then called and said they’d offer time
served on an LIO Attempted. Charles went straight to his
house and told D, and for him, it was a no-brainer—don’t
take the risk. During the plea D cried and thanked him
profusely for fighting for him. Charles said, “It reminds me
that no matter the circumstances, everybody deserves

someone to fight for them. One of my biggest peeves
is when I visit with a client and they say no attorney has
ever fought for them.” A long battle, but worth the effort,
Charles. Way to go.
 shout out to John Raley, a partner in Raley & Bowick in
A
Houston, who received the Clarence Darrow Award from
the Harris County Democratic Lawyers Association during
a June event at the Hotel ZaZa. Raley and the Innocence
Project represented Michael Morton, who was wrongfully convicted of his wife’s murder and imprisoned for 25
years. Morton was exonerated in 2012.
A shout out is also in order for the defense team of Tom
Mills, Liz Rogers, Mary Stillinger, Sherry Bunn, Robert
Perez, and Luis Islas on a Federal Public Corruption case
in El Paso. In the Western District of Texas, District Judge
David Briones declared a mistrial after repeated issues
with discovery/Brady non-production by federal prosecutors. Judge Briones acted after prosecutors and FBI
agents turned over documents to defense lawyers more
than two weeks after the trial had started, the third time
in less than a week key evidence was turned over to the
defense team during the trial.
Tracy Cluck sends a shout out for fellow member Chris
Hesse of Amarillo for a big win on a DWI jury trial with a
0.195 blood draw—and a client who submitted to SFSTs.

Regular Members
Sanjay Kumar Biswas, Metairie
Howard Blackmon, Dallas
Judith Colleen Bohr, Austin
Kristen Brown, Conroe
William Delgado, Corpus Christi
Philip DelRio, Laredo
Erin M. Epley, Houston
Derek C. Flournoy, Lufkin
Salvador Garcia, Brownsville
Maria Elena Grasheim, El Paso
Rwan Hardesty, Midlothian
Maria Elena Holmes, Houston
Candice Hughes, Forney

D was pulled over for allegedly running into some cones
put up at an accident scene. During pretrial discovery,
officer testified he recorded the SFSTs, but an IT officer
testified no recording was found. In trial, Chris focused
on the blood draw (when tech stated she never, ever
made a transfer mistake) and the batch data and raw data
chromatogram reports.
Chris argued that D was forced to give up his right
not to testify because the State refused to turn over the
video. D testified that he violated no traffic laws, and that
he did well on the SFSTs. The State argued the old “fill
in the gaps” and “use your common sense,” argument,
which Chris notes is code for “please lower our burden,
and ‘assume’ what the facts would have shown.” Jury
came back in 20 minutes with the big NG.
E ditor Sarah Roland sends a shout out to TCDLA Director John Hunter Smith, who earned a NG verdict on a
bail-jumping case out of Grayson County with the odds
stacked against him. John Hunter says D had advised
ADA that he wanted to go to trial on his felony drug case
(before John Hunter became involved). On the day of
his trial, D didn’t show—mistakenly showing up a week
later. ADA indicted on bond-jumping as leverage on the
drug case, offering to dismiss it for a plea on the drugs. D
declined, saying they’d see him in the courthouse.

Valentina Kogut, San Antonio
Joseph C. Magliolo Jr., Houston
Alejandro Martinez, Round Rock
KatyJo Muncie, Houston
Chalana A. Oliver, Euless
Lawrence John Rabb, Brownsville
Michael Sanchez, Hondo
Jerry Anderson Sandel, Huntsville
Dwayne Jerel Simpson, Houston
Sean Villery-Samuel, Beaumont
Steven Wright, Allen
Public Defender Member
Beatrice G. Robles, San Antonio

Federal Public Defender Member
Victoria Carlton, San Antonio
Paralegal Members
Daniel Robles II, Houston
Robert J. Vargas, Brownsville
Affiliate Member
Karly Jo Dixon, Austin
Student Members
Kristi Kneedler, Rockwall
Mitchell Leonard, Lubbock
Sierra Laine Tabone, Brenham

A
 big shout out to Judge Brian Quinn, Chief Justice of the
Seventh Court of Appeals, and the Texas Judicial Foundation, which provided judge scholarships for the Rusty
Duncan seminar this year—utilizing a donation from the
Greater Houston Foundation.

Judge Edward C. Prado of the U.S. Court of Appeals for the
Fifth Circuit was presented a presidential award at Rusty for
his work over the past 15 months to establish Federal Public
Defender Capital Habeas Units (CHU) in Texas, a significant
milestone in Texas capital indigent defense. The CHU will
address disturbing problems with the quality of representation and resources available to death-sentenced prisoners in
Texas—at least 7 prisoners have been executed with no federal habeas review at all because of missed filing deadlines.

Judge Jim Huff was honored at Rusty Duncan with the Senator Rodney Ellis Award, given to one with “exceptional commitment
to advocacy, demonstration of specific endeavors related to criminal defense, spreading awareness of TCDLA initiatives and
endeavors, and having a positive impact on criminal defense attorneys.” He’s shown here with, from left, Michelle Ochoa (who
nominated him), Jessica Canter, and Patrick Overman, all of the Bee County Regional Public Defenders offce.

Corralling the Big Dogs
(not unlike herding cats)
It was to be an historic event—a picture of 26 former presidents pigeonholed into a
small room at Rusty. Circumstances didn’t bode well, as the schedule only allowed a
narrow time frame during the packed day. The shoot would happen at 11:00 a.m., just
25 minutes before the beginning of the awards ceremony and other pressing photo
demands. Nevertheless, messages went out to all, and the results were indeed memorable.

What transpired was a lesson in bonhomie, as goodnatured wisecracks bounced around the room while
subjects made their appearance—with the oftrepeated refrain “Where’s Mallett?” (who had been
there from the beginning). The camera clicked away
as the exes trooped in and found a spot . . .

. . . pausing at one point to pose a silly face
for posterity.

Standing, from left: Bobby Mims, Bobby Lerma, Michael
Heiskell, David Bires, Gerry Morris, Craig Jett, Jim Bobo, Stan
Schneider, Ron Goranson, Emmett Harris, Randy Wilson, Bob
Hinton, Cynthia Orr, Dan Hurley, Sam Bassett, Gary Trichter.
Seated, from left: Ed Mallett, John Convery, Betty Blackwell,
Gerry Goldstein, Scrappy Holmes, David Botsford, Tim Evans,
Bill Harris, Mark Daniel, Bill Wischkaemper.

Those wishing a copy of the final print should send an email to Melissa Schank at mschank@tcdla.com
for information on the cost and shipping. Information on how to order prints will be sent out in a couple weeks.

Rusty’s new digs
at the Hyatt drew
rave reviews after
some staff magic
turned the ballroom
level into a TCDLA
seminar.

Members said they
particularly enjoyed
being able to watch
the action live from
their rooms.
Exhibitors appreciated the
layout, and a record number
have already claimed their
spots for next year at the
Hyatt.

The 2017 Rusty course directors—Audrey Moorehead, Bobby Lerma, Frank Sellers, and
Cynthia Orr—kept the show on the road even when a few minor glitches made things interesting.
Hyatt personnel were outstanding in efficiently turning the room for our Awards Ceremony, which will
move to Thursday next year to make everything run more smoothly. The floor soon filled with familiar faces.

Mark Daniel, Dan Hurley & Philip Wischkaemper

DWI Co-Chair Mark Thiessen

Bill Trantham

Shea & Allen Place

Tip Hargrove, Warren Wolf & Rick Wardroup

Ron Goranson
Kameron Johnson & Nicole DeBorde

Tim Evans

Trouble: Melissa Schank, Mari Flores &
Jani Maselli

Kelly Pace & David Botsford

Bill Habern, Ed Mallett & Philip Wischkaemper

Kerri Anderson-Donica
Shane Phelps

Heather Barbieri & Michael Gross

Laurie Key & Melissa Schank

Grant Scheiner & John Hunter Smith

Stan Schneider, Joseph Martinez & Alex Bunin
Clay Steadman & Angela Moore
Editor Sarah Roland and Mari Flores

Cynthia Orr & Gerry Goldstein

Julie Hasdorff & John Convery prepare to sign off.

Sarah & Rusty Gunter

President John Convery swears in his
replacement, David Moore.
The TCDLA first family, 2017–2018

2017 Declaration
Reading Recollections
and Media Mentions
Compiled by Chuck Lanehart
Lubbock criminal defense attorneys hold annual reading of Declaration of Independence
Members of the Lubbock Criminal Defense Lawyers Association took turns Friday morning on the courthouse lawn reading
the grievances against British rule American colonists listed in a document that became the foundation of a country of people
governed by the rule of law. Chuck Lanehart, a Lubbock attorney, told the dozens of people in the audience that the reading
the association members did was similar to how colonists first heard the Declaration of Independence.
“There was no television, there was no radio, there were no telephones, no Twitter, no Facebook,” Lanehart said. “There
were newspapers, but 50 percent of the population could not read. And so, broadsides were prepared and brought all across
the colonies to places like this, town halls, courthouses, and the Declaration of Independence was read just as we have done
today.”
Justin Kiechler, president of the Lubbock Criminal Defense Lawyers Association, said Friday’s event was aimed at starting
off the Independence Day holiday weekend in Lubbock by reminding residents about the principles that provide them the
rights and freedoms to celebrate the holiday.
“It’s a lot of fun. We do a lot of cookouts, obviously, as Americans, as Texans, we have fireworks, all the fun and just hanging
out and being around family and friends,” he said. “But at the beginning, hundreds and hundreds of years ago, this was a lot
more important among traditions about what gave us those freedoms and rights to do these things that we do every day.”
The association members also read the first 10 amendments in the Constitution, known collectively as the Bill of Rights.
“Both documents target absolute tyranny,” Lanehart said. “Both documents are designed to protect the people from
government excesses. Both documents identify people void of class or privilege, yet demanding righteous human treatment.
The Bill of Rights contains the rules, the tools that we as lawyers use every day in this courthouse and in courthouses across the
country.”
The Lubbock lawyer’s association’s reading was part of an annual effort coordinated with the Texas Criminal Defense Lawyers Association, which organized similar readings in Texas counties in the days leading up to the Independence Day holiday,
said attorney Rusty Gunter.
—Gabe Monte, The Lubbock Avalanche-Journal

Caldwell
The reading took place as scheduled on the steps of the Burleson County Court House, Caldwell, Texas, at 11:30 am, Friday, June
30, 2017. Unfortunately, the crowd was again very small—one in fact. Our local news media (KBTX) did show up after the reading and did a short interview with me regarding the program. They had covered the reading in Brazos County as their primary
story.
—Marvin B. Martin, Bryan

Lubbock
We added music to our reading in Lubbock this
year. Lorna McMillion, local lawyer and member
of LCDLA, opened the ceremony with “The Star
Spangled Banner.” Her sweet voice, amplified
by a sound system, was visibly inspiring to the
dozens of onlookers who solemnly paid respect
to the flag.
A wonderful, poignant photo of reader
Charles Chambers—hand over heart, head
raised and misty-eyed—illustrates the emotion
brought about by the moment. Lorna’s rendi
tions of “God Bless America” after our reading of
the Declaration and “This Land is Your Land” following our reading of the Bill of Rights brought
down the house.
Our reading was covered by the local
newspaper and all four local TV stations. Several
judges attended, including Texas Supreme
Court Justice Phil Johnson.
—Rusty Gunter, Lubbock

SBOT: Don’t Doubt Your Impact
If there were ever a time when the power and
importance of the legal profession is in doubt,
July is not the month. For in July, we commemLCDLA reader Charles Chambers of Lubbock
orate the creation of the Declaration of Independence, the foundation for this new and independent nation, 241 years after its adoption.
Of the 56 signers of the declaration, 25 were lawyers. In fact, lawyers outnumbered merchants and plantation owners, the
two next most-common jobs held by the signers. The most famous of the lawyers who took part in the declaration’s creation
are certainly John Adams and Thomas Jefferson. Those are the names most easily plucked from the recesses of our brains. But
who were the others? There’s Samuel Chase, William Ellery, Roger Sherman, Oliver Wolcott, and many more.
But among all those scribbled names, there exists probably one of the most influential lawyers of that time, and it’s someone you may not recognize today. In the third row, several signatures below John Hancock, sits the elegant scrawl of George
Wythe.
By all accounts, Wythe profoundly inspired Jefferson, the principal author of the declaration. Wythe, who was about 50 at
the time of the signing, was Jefferson’s law teacher and mentor. In fact, several biographies list Wythe as the first known law
professor in the country. He was a respected legal mind and a teacher in 1761 when he was appointed to the board of visitors of the College of William & Mary. It was there that he taught many of the nation’s first college-educated lawyers, including
Jefferson and future U.S. President James Monroe, as well as future senators, judges, and eventual Supreme Court Chief Justice
John Marshall.
It was in 1779, three years after the declaration’s adoption, that Jefferson, as governor of Virginia, appointed Wythe to the
first chair of law at a college. Today, George Wythe is the Wythe in the Marshall-Wythe School of Law at the College of William
& Mary.
Why would any of this be important, other than to tell you about an interesting lawyer whose name you may file away
alongside Adams and Jefferson? To have impact and influence, to change the course of history, you don’t need to be the

loudest person in the room or even the one most remembered. You can be that teacher or that mentor. You can be that
thinker, that mediator, or that volunteer.
Or you can be Robert Fickman, a Houston lawyer and member of the Texas Criminal Defense Lawyers Association. Robb
loves the Fourth of July and in years past, much to the chagrin of his children, required they read portions of the declaration
before the barbecue was served so that they would have a better appreciation of the holiday. In 2010 that passion grew to a
reading of the entire declaration on the courthouse steps in Harris County. His continued efforts led to readings on the courthouse steps of all 254 counties in Texas by members of the TCDLA or their surrogates in 2016. I was privileged to be one of
those readers last year. It is an incredibly moving experience to be a part of or witness. Robb reminds us all, “The declaration
was a historic first step in what remains an ongoing fight for liberty, a fight we as defense lawyers continue.”
Never doubt the importance of the work done by all the great lawyers who came before you or your ability to make an
impact today.
—Tom Vick, President of the State Bar of Texas, TexasBar.com blog

Bryan: Attorneys read Declaration of Independence at Brazos County Courthouse
As we start the July 4th holiday weekend local attorneys are remembering one of our founding documents. More than a dozen
lawyers read the Declaration of Independence Friday morning outside the Brazos County Courthouse in Bryan. Of the 56 signers of the Declaration of Independence, 25 of them were lawyers.
“The Declaration of Independence was a very critical first step in the fight for liberty and that’s a fight that continues today
for people of all creeds and people of all colors,” Stephen Gustitis said. He’s a defense attorney in Brazos County.
“’We continue that fight today, so we’re anxious to help folks celebrate and participate,” Gustitis continued.
The Declaration of Independence was read not just here but at courthouses across the State of Texas Friday morning.
—KBTX-TV, Bryan

Bowie: Declaration of Independence reading opens holiday weekend
Celebrating America’s independence started on June 30 with the reading of the Declaration of Independence on the steps of
the Montague County courthouse. Brian Alexander read along with local veterans. The Texas Criminal Defense Lawyers Association coordinated readings in all 254 counties [sic].
—Bowie News, Bowie

Lockhart
Eight of us read the Declaration of Independence
yesterday on the courthouse steps in Lockhart
(Caldwell County), Texas. Another successful reading—then we moved on to Black’s BBQ for some
great food. Also note that, in (perhaps) a TCDLA first,
we all read from our smartphones, in order to keep
it relevant . . . and . . . uh . . . because I forgot to bring
the printed reading sheets.
—David A. Schulman, Austin

Weatherford
We had another great reading in Parker County this
year. In addition to members of the Bar, we had
five of our local judges participate. Several spoke to
me afterwards to express their gratitude to TCDLA

Lockhart reading (clockwise from top left): Walter C. Prentice, Dave
Schulman, Brent Oswald, Ann-Marie Madden Irwin, John Jasuta, and
Madgie Hollingshead

for doing this every year all across Texas. The
highlight for me, of course, was to have my
15-year-old (beautiful blonde softball catcher)
granddaughter, Ashtyn, by my side to read a
paragraph every year we have done this. It is
an honor to have the opportunity to create
such a wonderful tradition with my future law
partner!
—Dan Carney, Weatherford

McAllen
No media. No anecdotes other than LeonJoseph Connors III
ard Whittaker informing me that Maryland’s
Charles Carroll was the only Catholic signer.
He is alleged to have initially only signed his name. Mr. Carroll supposedly responded by adding “of Carrollton” when another
signer supposedly snickered that there are too many in the colonies called Charles Carroll for the King to issue a warrant.
Charles was a barrister not allowed to practice law in Maryland due to his religion.
—Joseph A. Connors III, McAllen

Laredo: Attorneys read the Declaration of Independence
Attorneys, judges, and members of the court were seen outside the Webb County Justice Center reading aloud the rights of all
citizens in the United States. In honor of Independence Day, the Young Lawyers Association along with Texas Criminal Defense
Lawyers Association read the Declaration of Independence. One attorney says the event is done to remind the community that
the government serves the people, not the other way around. More than a dozen lawyers, judges, and court staff took part in
the reading.
—KGNS-TV, Laredo

Sanderson

Jake, Sue, and Jim Darnell in Sanderson

It was another great Independence
Day gathering in Terrell County at the
entrance to Sanderson Canyon. We
must have made an impression last
year as the DJ for the event recognized us and said he was afraid we
weren’t coming back. That probably
has more to do with remembering
my wife and son than me, but I’ll take
the credit. It was interesting that the
gathered multitudes stopped their
partying and listened to the reading.
My wife looked over at me during our
reading and asked if these transgressions were committed by King George
or King Donald, but that’s another
story.
Our reading came immediately

after the announcement of the ice cream making contest and
you’ll be happy to know that blackberry beat out pineapple in
the adult category and cinnamon vanilla won the youth category! It’s not exactly Mayberry, but it’s nice to know that places
still exist in the country where the county citizens, be they rich
or be poor, gather together to celebrate their independence.
Happy Independence Day!
—Jim Darnell, El Paso

Groesbeck
Reading held today at 9:00 am inside the foyer of the Limestone County Courthouse in Groesbeck. Local Criminal
Defense Attorney Michelle Latray welcomed the guests,
and Judge P. K. Reiter, Senior District Judge, joined in on the
opening comments. Also in attendance were members of the
public, the Groesbeck Journal newspaper, County Judge Daniel
Burkeen, County Clerk Peggy Beck, and a number of other
courthouse employees.
—Michelle Latray, Groesbeck

Michelle Latray reading in Groesbeck, Limestone County

Longview
I believe our turnout was impacted this year by the calendar
and the weather. Although our courthouse was open on
Monday, there were no settings, which resulted in an absence
of the necessity of coming to the courthouse for lawyers.
I think many were absent because they were gone for the
holiday with their families. Threatening skies did not help, and
it sprinkled immediately prior to the reading. Having said that,
we read loud and proud. I had invited our newly appointed
CCL#1 Judge and longtime TCDLA member Kent Phillips to
join us. We also were joined by Ebb Mobley, who was just
recognized for reaching his 50th year as a lawyer.
—David E. Moore, Longview

Corpus Christi: Attorneys read declaration
to celebrate Independence Day
Longview reading: Judge Kent Phillips, Ebb Mobley,
Jason Parrish, and David Moore

The members of the Coastal Bend Criminal Defense Lawyers
Association celebrated the Fourth of July by paying homage to
the document that started it all—the Declaration of Independence. The attorneys took turns reading the declaration out-

side the Nueces County Courthouse
on Friday morning. The organization
does it each year to celebrate the
rights the Founding Fathers fought for
in the declaration, which include the
unalienable rights of life, liberty, and
the pursuit of happiness.
“Reading the declaration is an
important reminder of the historic
first step in what remains an ongoing
fight for liberty,” defense attorney Lisa
Greenberg said. “It’s a fight defense
attorneys continue daily.”
—Corpus Christi Caller-Times

Palo Pinto
Weatherford reading, Palo Pinto County

In Palo Pinto, we had nine readers and
a decent crowd of onlookers, which is
a surprise given the size of the county.
The local media were present as well.
—Andrew Herreth, Weatherford

Marshall: Defense lawyers gather for annual Declaration reading
In observance of Independence Day, Harrison County criminal defense lawyers conducted what spectators considered an
eloquent recitation of the Declaration of Independence, as a reminder of all citizens’ rights and liberties.
“I think that it’s wonderful that these lawyers have taken the time to read it to the people,” said Marshall resident Jim Shelton, who was one of the few residents who took the time to come and support the annual public reading.
“I’m embarrassed that there are so few here,” Shelton said, agreeing it’s a good way to kick off the Fourth of July holiday.
Local defense lawyer and organizer of the event, Kyle Dansby, said this is the fifth year that the group of lawyers has done
the public reading in Harrison County. This year, attorney Kimberley Miller Ryan joined Dansby in the annual recitation of the
241-year-old document.
Dansby noted that the reading of the nation’s founding document was started as a statewide tradition in 2010 by Houston
criminal defense lawyer Robert Fickman.
“(He) actually started the idea of having criminal defense attorneys read (it) in front of every courthouse in Texas,” said
Dansby.
Last year was the first time all 254 of the state’s counties participated.
“The reason we have the criminal defense attorneys do it is the criminal defense attorneys are the ones truly holding the
states to their burden and exercising and making sure that people’s rights are defended,” said Dansby. “The Declaration is the
very first time that many of these rights were ever written down and actually stated to the world that people had certain rights
no matter who they were, where they were from, or who was in control of them.
“(It stated) that we all had these rights,” Dansby continued. “So it’s good at this time of year to remind people about why
these rights exist, to remind them of the historical importance of that, and also just to let the world know that us—as Texas
criminal defense attorneys and defense attorneys everywhere—are protecting the rights of all of us regardless of your station
in life, what age, what gender, (or) what your race is.
“The rights are yours and yours alone, and we make sure to protect those rights for everybody,” he said.
The Declaration of Independence was adopted by the Continental Congress on July 4, 1776, and announced that the

13 American colonies, which were then at war with Great
Britain, regarded themselves as 13 newly independent
sovereign states, and no longer a part of the British Empire.
Instead they formed a new nation—the United States of
America. According to www.ushistory.org, the document
was adopted two days after Congress declared independence as the British fleet and army arrived at New York.
—Robin Y. Richardson, The Marshall News
Messenger

Coldspring
As I was reading in Coldspring, the county seat of San Jacinto
County, this afternoon, that King guy who’s mentioned over
and over in the Declaration seemed a lot more familiar to
me this year than last year.
—Bob Mabry, Conroe

Conroe: Defense attorneys read Declaration
of Independence to remind of true meaning
of the Fourth of July
Beer, barbecue, and baseball are frequently first and foremost on people’s minds over the Fourth of July weekend,
but Montgomery County defense attorneys want to remind
Bob Mabry reading in Coldspring, San Jacinto County
residents that the day is really about celebrating the birth of
our nation.
For those who might have let it slip their mind, the Fourth, also called Independence Day, commemorates the adoption
of the Declaration of Independence—the day in 1776 that representatives from what was then 13 colonies declared independence from Great Britain.
To remind people of the real meaning of the holiday, members of the Montgomery County Defense Lawyers Association
and judges gathered on the steps of the Montgomery County Courthouse Friday morning, where they read excerpts from the
declaration.
The event is “In honor of the men who declared independence of this great country,” said Lydia Clay-Jackson, one of the
organizers and a Conroe criminal defense attorney.
“Think about the words being said to you,” Clay-Jackson urged onlookers before the reading began.
The event is now an annual commemoration that includes similar readings in every county in Texas and across the United
States.
—John S. Marshall, Houston Chronicle

Chuck Lanehart, co-chair of the 2017 TCDLA Declaration Readings, is a 1977 graduate of Texas Tech University School of Law.
Chuck served as director of the State Bar of Texas, District 16, and as president of the Lubbock County Bar Association. He
was the founding editor of the LCBA’s monthly publication, The Lubbock Law Notes. Chuck is a former director of the
Texas Criminal Defense Lawyers Association. Chuck is a charter member and former president of the Lubbock Criminal
Defense Lawyers Association and a founding member of the South Plains Trial Lawyers Association. Texas Monthly
magazine has named him a “Super Lawyer” in the field of criminal law. He has published many articles on various aspects of Texas history. In 2008, Chuck was named among the “200 Most Influential People in the History of Lubbock” by the
Lubbock Avalanche-Journal. He can be reached at chucklanehart@hotmail.com.

A Thank You to All
Declaration Reading Local Leaders
This year we joined together to co-chair this event. We decided early on not to try to replicate last
year’s monumental effort that covered every corner of Texas. Instead, this year we wanted to see
what TCDLA members would do on their own. We stressed the need for quality readings meaningful to readers and audiences in every jurisdiction expecting an event.
We are very proud to announce that we organized more than 120 Readings this year.
Many local leaders stepped forward without any prompting. We are hopeful that with each passing year the Readings will become a positive local tradition hosted by, and associated with, local
defense bars and TCDLA.
Thank you to all local leaders for organizing Readings in your community. Thank you
to all members who participated in the Readings. Thank you to F Troop and TCDLA staff for
your continued support. Special thanks to Craig Hattersley and Melissa Schank for all their help.
Over the years our country has made advances toward the Declaration’s guaranteed “unalienable Rights, . . . Life, Liberty and the pursuit of Happiness.” But the promises of the Declaration
remain unfulfilled for many Americans.
The Declaration was a symbolic beginning, but in no way an end. The Declaration is
part of a continuum in the advancement of liberty. The Declaration, the Constitution, the Bill of
Rights, the Emancipation Proclamation, the 13th Amendment, and the Civil Rights Movement
are all part of that continuum. These are all part of the advancement of the cause of liberty in
this country.
The defense bar is part of the continuum in this long struggle for liberty. Our job is protecting liberty. As we are an integral part of the continuum, it is proper for us to read the Declaration. It’s our hope that our annual Readings will inspire all to work harder to fulfill the as-yetunfulfilled promises of the Declaration. May all Americans someday truly enjoy their unalienable Rights of Life, Liberty, and the pursuit of Happiness.
Robb Fickman
Chuck Lanehart
2017 TCDLA Declaration Reading Co-chairs

F Troop
Tip Hargrove
Mary Conn
Mary Beth Harrell
Jeff Blackburn
Jim Darnell
Sheldon Weisfeld

Dustin Nimz
Michelle Ochoa
David Schulman
Kerri Anderson-Donica
Tammy Keener

Local Leaders
Abilene—Jenny Henley
Amarillo—Len Walker
Anderson—Brent Cahill
Anson—Stan Brown
Athens—Danna Kirk Mayhall
Archer City—Dustin Nimz
Austin—Bradley Hargis
Baird—Stan Brown
Ballinger—John McGregor
Bandera—Donald Fidler
Bastrop—Eric Torberson
Beeville—Michelle Ochoa & Jessica Canter
Beaumont—Dustin Galmor
Bellville—John Harle
Big Lake—Stephen Dodd
Breckenridge—Franz Von Hoffmann
Bryan—Steve Gustitis
Burnet—Michelle Moore
Caldwell—Marvin Martin
Cameron—Matthew Wright & Sharon Diaz
Canton—Nolan White
Center—Deck Jones

Childress—Len Walker
Clarendon—Len Walker
Clarksville—Mark Lesher & Laura McCoy
Cleburne—Patrick Barkman
Coldspring—Bob Mabry
Comanche—Judson Woodley & Keith
Woodley
Conroe—Josh Zientek
Corpus Christi—Lisa Greenberg
Corsicana—Kerri Anderson-Donica
Crowell—Todd Greenwood
Cuero—Joe Sheppard
Dallas—Raney LaSusa, Jose Noriega &
Clifford Duke
Decatur—Brian Alexander
Del Rio—Joseph A. Cordova & Bianca Rocha
Del Rio
Denton—Caroline Simone
Eastland—Landon Thompson
Edna—Patty Hudson
Eldorado—Tom Davidson
El Paso—Jim Darnell

Fairfield—Chad Morgan
Floresville—Stephen C. Barrera
Fort Stockton—Kevin Acker
Fort Worth—Elizabeth Cortright
Franklin—William Juvrud
Fredericksburg—Tammy Keener
Gainesville—Larry Clayton & Ed Zielinski
Galveston—Ron Rodgers
George West—Michelle Ochoa & Jessica
Canter
Georgetown—Scott Magee
Glen Rose—Landon Thompson
Goldthwaite—Judson Woodley & Keith
Woodley
Graham—Franz Von Hoffmann
Greenville—Katherine Ferguson
Groesbeck—Michelle Latray
Groveton—Lisa Matthews
Hemphill—Julie Conn
Henderson—Nick Bennett & Daryll Bennett
Henrietta—Katie Woods
Hondo—Michael Sanchez
Houston—Tucker Graves & Robert Fickman
Jacksboro—Robert Massey
Johnson City—Zachary Hudler
Jourdanton—Megan Haskins
Junction—Clay Steadman & Elle Jesko
Karnes City—David Chapman
Kaufman—Richard Brand
Kermit—Kevin Acker
Kerrville—Tammy Keener
Linden—Clint Allen
Livingston—Travis Kitchens
Llano—Tim Cowart
Lockhart—David Schulman
Longview—David Moore
Lubbock—Rusty Gunter & Chuck Lanehart
Marfa—Dick DeGuerin
Marlin—Matthew Wright & Sharon Diaz
Marshall—Kyle Dansby
Mason—Tammy Keener
McAllen—Joe Connors & Victoria Guerra
McKinney—John O’Toole
Memphis—Len Walker
Menard—Elizabeth Jesko
Mentone—Kevin Acker

Mertzon—Tom Davidson
Midland—Alvaro Martinez
Monahans—Kevin Acker
Montague—Brian Alexander
Mount Pleasant—Mark Lesher & Laura McCoy
Mount Vernon—Mark Lesher & Laura McCoy
Nacogdoches—Tim James & Sean Hightower
Navasota—Brent Cahill
New Boston—Mark Lesher & Laura McCoy
New Braunfels—Deb Wigington
Orange—William Marcus Wilkerson
Paint Rock—Tip Hargrove
Palo Pinto—Andrew Herreth
Paris—Jerry Coyle
Pearsall—Grady Roberts
Pecos—Kevin Acker
Pittsburg—Mark Lesher & Laura McCoy
Plainview—Todd Bollinger & Tina Davis
Rincones
Refugio—Michelle Ochoa & Jessica Canter
Richmond—Wilvin Carter
San Angelo—Tip Hargrove
San Antonio—Adam Kobs, Warren Wolf &
John Convery
San Augustine—Tim James & Sean Hightower
Sanderson—Jim Darnell
San Marcos—Wade Arledge
Seguin—George Taylor
Sierra Blanca—Jim Darnell
Sinton—Joel Thomas
Stephenville—Landon Thompson
Tilden—Michelle Ochoa & Jessica Canter
Tyler—Brian Rollings & Bobby Mims
Uvalde—Emmett Harris
Van Horn—Jim Darnell
Victoria—Constance Filley Johnson
Weatherford—Dan Carney
Wellington—Len Walker
Wharton—Mark Racer
Other State Readings
San Diego, CA—Knut Johnson
Outside USA
Greek Isles—Richard Anderson

Signiﬁcant Decisions Report
Please do not rely solely on the summaries set forth below. The
reader is advised to read the full text of each opinion in addition to
the brief synopses provided.
The Signiﬁcant Decisions Report is published in Voice for the
Defense thanks to a state grant from the Judicial and Court
Personnel Training Fund, administered by the Texas Court of
Criminal Appeals. Back issues online. Weekly updates are emailed.

From editor Michael Mowla:
1. I summarize each opinion in a manner that allows readers to generally use this SDR instead of
reading every opinion.
2. If you determine that a summarized opinion is relevant to one of your cases, I urge you to read the
opinion and not rely solely upon these summaries.
3. I provide a thorough recitation of the facts in the electronic version of SDR.
4. The summaries reflect the relevant holdings and do not reflect my opinion of whether the cases
correctly: (1) recite the facts presented at trial; or (2) apply the law. My opinions (if any) are preceded by “Editor’s Note.”
5. This SDR is for you. Send me suggestions on how I may improve it.

Supreme Court of the United States
Davila v. Davis, 16-6219, 2017 U.S. LEXIS 4060 (U.S. June 26, 2017)
Martinez and Trevino do not supply cause to excuse the procedural default of state habeas counsel’s
failure to raise ineffective assistance of appellate counsel during the state habeas proceeding for failure
to raise an issue on direct appeal (that should have been raised) because Martinez and Trevino apply
exclusively to claims of IATC.
Except as provided in Martinez and Trevino, in federal review of state convictions under 28 U.S.C.
§ 2254: (1) a state prisoner must exhaust available state remedies before presenting his claim to a federal
habeas court [28 U.S.C. § 2254(b)(1)(A) and Rose v. Lundy, 455 U.S. 509, 518 (1982); and (2) a federal
court may not review federal claims that were procedurally defaulted in state court (claims that the state
court denied based on an adequate and independent state procedural rule, or for failure to allow the
state court of an opportunity to address the merits of the claim).
Under Martinez v. Ryan, 566 U.S. 1, 16–17 (2012), procedural default will not bar a federal habeas
court from hearing a substantial claim of IATC if the default results from the ineffective assistance of
habeas counsel. Under Trevino v. Thaler, 133 S.Ct. 1911 (2013), the Martinez exception applies both where
state law explicitly prohibits prisoners from bringing claims of IATC on direct appeal and where the
State’s procedural framework, because of its design and operation, makes it unlikely in a typical case
that a defendant will have a meaningful opportunity to raise a claim of IATC on direct appeal (such as
in Texas).
Editor’s note: summary of the court’s reasoning: “The criminal trial enjoys pride of place in our criminal
justice system in a way that an appeal from that trial does not . . . the Constitution twice guarantees the
right to a criminal trial, but does not guarantee the right to an appeal at all . . . the trial “is the main event
at which a defendant’s rights are to be determined . . . and not simply a tryout on the road to appellate

review . . . a claim of appellate ineffectiveness premised on a
preserved trial error thus does not present the same concern that
animated the Martinez exception because at least “one court”
will have considered the claim on the merits . . . flooding the
courts with defaulted claims . . .”
Translated: The 5–4 majority believes that appeals (even in
death-penalty cases) are not that important.
Honeycutt v. United States, 16-142, 2017 U.S. LEXIS 3556
(U.S. June 5, 2017)
Joint-and-several liability applies when there has been a
judgment against multiple defendants. In a forfeiture case, when
two or more defendants conspire to violate the law, each defendant is held liable for a forfeiture judgment based not only on
property that he used in or acquired because of the crime, but
also on property obtained by his co-conspirator.
Under 21 U.S.C. § 853, forfeiture applies to “any person”
convicted of certain serious drug crimes, but is limited to only
tainted property as follows: (1) § 853(a)(1) limits forfeiture to
“property constituting, or derived from, any proceeds the person
obtained, directly or indirectly, as the result of” the crime; (2)
§ 853(a)(2) restricts forfeiture to “property used, or intended to
be used, in any manner or part, to commit, or to facilitate the
commission of,” the crime; and (3) § 853(a)(3) applies to persons
“convicted of engaging in a continuing criminal enterprise”—a
form of conspiracy—and requires forfeiture of “property described in paragraph (1) or (2)” as well as “any of [the defendant’s]
interest in, claims against, and property or contractual rights
affording a source of control over, the continuing criminal enterprise.”
Under 21 U.S.C. § 853(d), there is a rebuttable presumption that property is subject to forfeiture only if the Government proves that: (1) the property was acquired by the defendant
during the period of the violation; and (2) there was no likely
source for such property other than the crime. Joint-and-several
liability would mandate forfeiture of untainted property that the
defendant did not acquire because of the crime, and this is not
allowed.
Under 21 U.S.C. § 853(p)(1), the government may confiscate
property untainted by the crime (permits forfeiture of “substitute property”) and applies “if any property described in subsection (a), as a result of any act or omission of the defendant” either:
(A) cannot be located upon the exercise of due diligence; (B) has
been transferred or sold to, or deposited with, a third party; (C)
has been placed beyond the jurisdiction of the court; (D) has
been substantially diminished in value; or (E) has been commingled with other property which cannot be divided without
difficulty. Under 21 U.S.C. § 853(p)(2), only if the Government
can prove that one of these five conditions was caused by the
defendant may it seize “any other property of the defendant,
up to the value of” the tainted property-rather than the tainted
property itself.

Under 21 U.S.C. § 853(a)(1), forfeiture is limited to property
the defendant personally acquired as the result of the crime.
Jae Lee v. United States, 16-327, 2017 U.S. LEXIS 4045
(U.S. June 23, 2017)
If a noncitizen proves defective advice regarding the risk
of deportation if the noncitizen pleads guilty to an offense for
which deportation is presumably mandatory (and satisfies prong
1 of the IATC standard of Strickland v. Washington), to prove the
prejudice-prong of Strickland (prong 2), the noncitizen need not
prove that he would have likely prevailed at trial.
Editor’s Note 1: I have been asked whether Lee will be held to
be retroactive. In Chaidez, 133 S.Ct. 1103 (2013), the SCOTUS
held that Padilla was not retroactive. Chaidez was decided based
on the flawed reasoning of Teague v. Lane, 489 U.S. 288 (1989),
a badly flawed opinion. It is likely that once the courts apply
Teague to Lee, the same result will occur.
Editor’s Note 2: There is concern in the defense-bar among trial
lawyers that with the SCOTUS relaxing the prejudice-prong of
Strickland on the issue in Lee, this will harm criminal trial attorneys. I disagree. The advice that trial counsel must give to clients
under Lee is the same as before: If the client is pleading guilty
or no-contest to a crime that is an aggravated felony under Title
8 or carries with it presumably mandatory deportation, trial
counsel’s written advice to the client is that if he pleads guilty,
deportation will be presumably mandatory. And if deportation
will be presumably mandatory, trial counsel should advise the
client in writing to seek counsel from an immigration lawyer before he pleads guilty or no-contest. This is nearly verbatim from
Padilla. There are many CLE presentations that explain what
offenses are aggravated felonies or carry presumably mandatory
deportation, or both (I wrote and presented on this topic several
times.) Further, I was the amicus curiae attorney on Torres, 483
S.W.3d 35 (Tex. Crim. App. 2016), in which the TCCA set the
impossibly high standard for the prejudice-prong of having to
prove that your client would likely have succeeded at trial. Lee
overturns Torres, and rightfully so. There are very few sets of
circumstances where a defendant can prove by a preponderance
of the evidence that he would have succeeded at trial.
Jenkins v. Hutton, 16-1116, 2017 U.S. LEXIS 3875 (U.S.
June 19, 2017) (per curiam)
Under Sawyer v. Whitley, 505 U.S. 333 (1992), a habeas petitioner may obtain review of a defaulted claim upon “showing by
clear and convincing evidence that, but for a constitutional error,
no reasonable jury would have found him eligible for the death
penalty under the applicable state law.” Sawyer does not allow a
court to consider whether the alleged error might have affected
the jury’s verdict such as where the jury might have been relying
on invalid aggravating circumstances when it recommended a
death sentence.

McWilliams v. Dunn, 16-5294, 2017 U.S. LEXIS 3876 (U.S.
June 19, 2017)
Under Ake v. Oklahoma, 470 U.S. 68 (1985), a state must
provide an indigent defendant with a qualified mental health
expert retained specifically for the defense team, not a neutral
expert available to both parties.
Packingham v. North Carolina, 15-1194, 2017 U.S. LEXIS
3871 (U.S. June 19, 2017)
A state is permitted to enact specific, narrowly tailored laws
that prohibit a sex offender from engaging in conduct that may
presage a sexual crime, like contacting a minor or using a website to gather information about a minor. However, a law that
forecloses access to social media altogether is to prevent the user
from engaging in the legitimate exercise of First Amendment
rights.

be allowed to make his own choices about the proper way to
protect his own liberty); (2) effects of the error are simply too
hard to measure (i.e., defendant denied right to select his own
attorney, the precise “effect of the violation cannot be ascertained”); (3) error always results in fundamental unfairness (i.e.,
indigent defendant is denied an attorney or if the judge fails to
give a reasonable-doubt instruction, the resulting trial is always
a fundamentally unfair one).
The violation of the right to a public trial is structural error
because: (1) it is difficult to assess the effect of the error; and (2)
protects the rights of the defendant; and (3) protects the rights
of the public at large and the press, but it is subject to exceptions
if the trial court deems it necessary to conduct a trial and makes
proper FFCL in support of the decision to do so.
Under Neder, 527 U.S. 1, 7 (1999), if there is structural error
(such as the closure of the courtroom) that is objected to and
the issue is raised on direct appeal, the defendant generally is
entitled to automatic reversal regardless of the error’s “effect on
the outcome.” But if the closure of a courtroom is not objected to
at trial, to show IATC, a defendant must show that trial counsel’s
error was “so serious that counsel was not functioning as the
‘counsel’ guaranteed the defendant by the Sixth Amendment”
(prong 1) and trial counsel’s error prejudiced the defense. Strickland v. Washington, 466 U.S. 668, 687 (1984).
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Weaver v. Massachusetts, 16-240, 2017 U.S. LEXIS 4043
(U.S. June 22, 2017)
Although closing a courtroom is structural error not subject
to harmless-error analysis, and trial counsel’s failure to object to
the closure is objectively unreasonable under the first prong of
Strickland, a defendant must show that trial counsel’s failure to
object caused defendant prejudice (second prong of Strickland).
Under Arizona v. Fulminante, 499 U.S. 279 (1991), the SCOTUS again recognized Chapman, 386 U.S. at 24, and Neder, 527
U.S. 1, 7 (1999), that some errors (structural) cannot be deemed
harmless beyond a reasonable doubt, which ensures certain basic, constitutional guarantees that should define the framework
of any criminal trial. A structural error “affects the framework
within which the trial proceeds,” rather than being “simply
an error in the trial process itself.” It means only that the government is not entitled to deprive the defendant of a new trial
by showing that the error was “harmless beyond a reasonable
doubt.”
Structural error occurs where the: (1) right is not designed
to protect the defendant from erroneous conviction but instead
protects some other interest (i.e., right to conduct own defense,
based on the fundamental legal principle that a defendant must

United States v. Brooker, 16-10698, 2017 U.S. App. LEXIS
10152 (5th Cir. June 7, 2017) (designated for publication)
The decision to revoke supervised release is reviewed for an
abuse of discretion. The sentence imposed is reviewed under a
plainly unreasonable standard: (1) the reviewing court ensures
that the district court committed no significant procedural
error; and (2) if the district court’s sentencing decision lacks
procedural error, the reviewing court considers the substantive
reasonableness of the sentence imposed. If the reviewing court
finds the sentence unreasonable, the court may reverse the district court only if the reviewing court determines the error was
obvious under existing law.
Under 18 U.S.C. § 3583(g), revocation of supervised release
is mandatory if a defendant possesses a controlled substance,
ref uses to comply with drug-testing imposed as a condition, or
tests positive for illegal controlled substances more than 3 times
over the course of 1 year.
Under 18 U.S.C. § 3583(d), if a defendant fails a drug test,
the court shall consider whether the availability of appropriate
substance abuse treatment programs, or an individual’s current
or past participation in such programs, warrants an exception
from 18 U.S.C. § 3583(g).
If a defendant argues to the district court that a substance-

abuse treatment program should be imposed and the court still
revokes supervised release, it is understood that the court implicitly considered and rejected application of the drug-treatment exception.
United States v. Colorado-Cessa, 16-50328, 2017 U.S.
App. LEXIS 11303 (5th Cir. June 9, 2017) (designated for
publication)
To determine a Brady motion, a district court must conduct
a Brady analysis by making findings on the record regarding
all three Brady prongs. Under Brady, a defendant’s due process
rights are violated when the prosecution suppresses evidence
that is exculpatory. To establish a Brady violation, a defendant
must show the evidence was: (1) favorable because it was exculpatory or impeaching; (2) suppressed by the prosecution; and (3)
material, which occurs if there is a reasonable probability that,
had the evidence been disclosed to the defense, the result of the
proceeding would have been different.
Under Giglio v. United States, 405 U.S. 150, 152–154 (1972),
Brady applies to evidence that could be used to impeach prosecution witnesses.
United States v. Rodriguez, 15-40357, 2017 U.S. App.
LEXIS 9957 (5th Cir. June 5, 2017) (designated for publication)
Attorney abandonment does not, by itself, excuse a petitioner from his duty of diligence under 28 U.S.C. § 2255(f)(4)
when litigating a postconviction motion to obtain an out-of-time
appeal, and complete inactivity in the face of no communication
from trial counsel does not constitute diligence.
Editor’s Note: The rule in the Fifth Circuit is different than in
Texas proceedings, where attorney abandonment alone in the
30-day post-judgment phase is often sufficient to constitute ineffective counsel for failing to secure a defendant’s right to an
appeal. The remedy for a defendant whose trial counsel failed
to take measures to make certain that the applicant’s appellate
rights or rights to discretionary review are protected is the granting of an out-of-time appeal or discretionary review. See Ex parte
Edwards, 688 S.W.2d 566, 568 (Tex. Crim. App. 1985); Ex parte
Axel, 757 S.W.2d 369, 371 (Tex. Crim. App. 1988) (representation by trial counsel does not terminate at end of trial); and Ex
parte Steptoe, 132 S.W.3d 434, 435–436 (Tex. Crim. App. 2004).
Sorto v. Davis, 16-70005, 2016 U.S. App. LEXIS 21470
(5th Cir. June 15, 2017) (designated for publication)
(death penalty case)
A certificate of appealability (“COA”) is not required for
an appeal of a district court’s denial of funding under 18 U.S.C.
3599.
An inmate may appeal a denial of habeas relief with respect
to nonfunding claims only if the USCA5 grants COAs for those
claims.

Under 28 U.S.C. § 2253(c)(1), an inmate may appeal a denial
of habeas relief with respect to nonfunding claims only if the
appellate court grants COAs for those claims.
A COA may issue “only if the applicant has made a substantial showing of the denial of a constitutional right.” For claims
denied on the merits, a defendant must demonstrate that “reasonable jurists could debate whether (or, for that matter, agree
that) the petition should have been resolved in a different manner or that the issues presented were ‘adequate to deserve encouragement to proceed further.’” For claims denied on procedural grounds, the defendant must show that “jurists of reason
would find it debatable whether the petition states a valid claim
of the denial of a constitutional right, and that jurists of reason
would find it debatable whether the district court was correct in
its procedural ruling.”
If an inmate seeks a COA on a claim that was adjudicated
in state court, the claim must be reviewed under 28 U.S.C.
§ 2254(d), which imposes a highly deferential standard for evaluating state-court rulings and demands that state-court decisions
be given the benefit of the doubt: A federal court may not grant
habeas relief unless the state-court adjudication: (1) resulted in
a decision that was contrary to or involved an unreasonable application of clearly established federal law as determined by the
SCOTUS; or (2) resulted in a decision that was based on an unreasonable determination of the facts considering the evidence
presented in the State court proceeding.
A state court’s decision is “contrary to” clearly established
SCOTUS law if it: (1) applies a rule that contradicts the governing law set forth in SCOTUS opinions; or (2) confronts a set of
facts that are materially indistinguishable from a decision of
the SCOTUS and nevertheless arrives at a result different from
SCOTUS precedent. A state court’s decision is “an unreasonable
application” of SCOTUS law if it identifies the correct governing
legal principle from the SCOTUS but unreasonably applies that
principle to the facts of the petitioner’s case.
United States v. Zuniga, 14-11304, 2017 U.S. App. LEXIS
9958 (5th Cir. June 14, 2017) (designated for publication)
A stop based on the collective-knowledge doctrine is valid
if: (1) there existed enough information to support a finding of
reasonable suspicion to stop the vehicle; and (2) that knowledge
can be imputed under the “collective knowledge doctrine” to the
officer who did not witness possible criminal activity but who
seized the defendant and evidence. An officer initiating the stop
need not have personal knowledge of the evidence that gave rise
to the reasonable suspicion or probable cause so long as there is
“some degree of communication” between the stopping officer
and the officer with personal knowledge of the facts.
Although an officer may stop a vehicle for a traffic or parking violation, under Whren v. United States, 517 U.S. 806, 810
(1996), when an officer is in possession of information that creates the basis for probable cause, he is required to act upon this

information within a reasonable time, otherwise the existence
of probable cause becomes stale.
Editor’s Note: In Texas, the collective-knowledge doctrine is
used permissively. See Hoag v. State, 728 S.W.2d 375, 380 (Tex.
Crim. App. 1987). The collective-knowledge doctrine was intended that each officer know something about the underlying
facts leading to reasonable suspicion or probable cause, and collectively, all the officers possess reasonable suspicion or probable
cause. However, the USCA5 appears content with this application of the doctrine:
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Arteaga v. State, PD-1648-15 & PD-1649-15, 2017 Tex.
Crim. App. LEXIS 533 (Tex. Crim. App. June 7, 2017)
(designated for publication)
If the State prosecutes under Tex. Penal Code § 22.011(f),
which elevates a sexual assault from an F-2 to an F-1 if the defendant would be committing bigamy if he “marries” the alleged
victim, the jury charge must include language from the bigamy
statute, Tex. Penal Code § 25.01.
Ex parte Carter, WR-85,060-01 & WR-85,060-02, 2017
Tex. Crim. App. LEXIS 564 (Tex. Crim. App. June 7, 2017)
(Alcala, J. dissenting) (Richardson, J. dissenting) (designated for publication)
Under Tex. Penal Code § 3.03(a), when a defendant is found
guilty of more than one offense arising out of the same criminal
episode and those offenses are prosecuted in a single criminal
action, “the sentences shall run concurrently.” A defendant sentenced under an improper cumulation order in violation of Tex.
Penal Code § 3.03(a) must raise the issue on direct appeal or is
procedurally defaulted, and an improper cumulation order is no
longer void.
Hopper v. State, PD-0703-16, 2017 Tex. Crim. App. LEXIS
531 (Tex. Crim. App. June 7, 2017) (designated for publication)
Under Barker v. Wingo, 407 U.S. 514, 530 (1972), in addressing a speedy-trial claim, a court must balance the following: (1)
the length of delay (12 months between the time of the accusation
and the time of trial is presumptively prejudicial); (2) the State’s
reason for the delay (deliberate attempts by the State to delay the
trial to hamper the defense are weighed heavily against the State.
Neutral reason such as negligence or overcrowded courts are

weighted less heavily but should be considered since the ultimate
responsibility for such circumstances rests with the State rather
than with the defendant. When the record is silent regarding the
reason for the delay, a court may presume neither a deliberate
attempt on the part of the State to prejudice the defense nor a
valid reason for the delay); (3) defendant’s assertion of his right
to a speedy trial (although the defendant has no duty to bring
himself to trial, he does have the responsibility to assert his right
to a speedy trial); and (4) prejudice to the defendant because of the
length of delay (i) preventing oppressive pretrial incarceration,
(ii) minimizing anxiety and concern of the defendant, and (iii)
most importantly, limiting the possibility that the defense will
be impaired.
Under Doggett v. U.S., 505 U.S. 647, 651–652 (1992), before a
court engages in an analysis of each Barker factor, the defendant
must “first make a threshold showing that ‘the interval between
accusation and trial has crossed the threshold dividing ordinary
from “presumptively prejudicial” delay.’” Affirmative proof of
prejudice is not essential to every speedy trial claim because
excessive delay presumptively compromises the reliability of a
trial in ways that neither party can prove or even identify, but
the presumption of prejudice to a defendant’s ability to defend
himself is extenuated by the defendant’s acquiescence in some
or all the delay.
The Interstate Agreement on Detainers (IAD) is a compact
between states (and some other jurisdictions) that enables a
party state to obtain custody of an out-of-state prisoner for prosecution and imposes duties to ensure a prisoner’s quick return to
the sending state. Under Tex. Code Crim. Proc. Art. 51.14 I–IX,
if a defendant is serving a term of imprisonment in another state
and Texas files a detainer in that other state, both Texas and the
defendant have a right to demand the transfer of the defendant to
Texas for a final disposition of the Texas charge. If the defendant
initiates a demand under the IAD, then Texas must bring the
defendant to trial within 180 days after the prosecutor and court
receive the defendant’s demand. If Texas initiates a demand under the IAD, then Texas must bring the defendant to trial within
120 days of his arrival in Texas. The IAD accords the governor
of the state that holds the prisoner the power to disapprove a
demand initiated by the State but accords no such power with
respect to a demand initiated by the defendant.
A defendant’s failure to invoke the IAD to call himself to the
attention of the authorities is not the kind of affirmative conduct
that would make him partially responsible for delay. However,
the same is not necessarily true of criminal conduct that results
in a defendant’s incarceration in another jurisdiction. By leaving Texas and committing crimes in another state, a defendant
creates at least a modest impediment to prosecution in Texas.
Although that impediment was likely to be easily surmounted
by a request under the IAD, in addition to the cost of bringing
the defendant back to Texas, the prosecution of the case would
be subject to the IAD’s requirements that might be far more
restrictive than required by the Sixth Amendment’s speedy-trial

clause.
Where a defendant creates an impediment to his prosecution that he could have easily lifted that barrier by invoking the
IAD that lifting that barrier would also have imposed time requirements that would have ensured a speedy trial, and that the
State’s invocation of the IAD was not guaranteed to succeed, and
if successful, had costs, the defendant’s failure to invoke the IAD
contributes to the delay to be relevant to the reasons-for-delay
factor. This does not absolve the State of responsibility for failing to invoke the IAD, as the State shoulders blame for failing
to even attempt to procure the defendant.
Moore v. State, PD-1056-16, 2017 Tex. Crim. App. LEXIS
529 (Tex. Crim. App. June 7, 2017) (Walker, J. dissenting) (designated for publication)
An automobile is not designed, made, or adapted for inflicting death or serious bodily injury, but it may in the manner of
its use or intended use may cause death or serious bodily injury.
See Penal Code § 1.07(a)(17)(B).
In any felony offense in which it is shown that the defendant used or exhibited a deadly weapon, the trial court shall
enter a deadly-weapon finding in the judgment, which impacts
the defendant’s eligibility for community supervision, parole,
and mandatory supervision. See Gov. Code §§ 508.145(d)(1),
508.149(a)(1), and 508.151(a)(2).
To justify a deadly-weapon finding, the State need not establish that the use or intended use of an implement caused death
or serious bodily injury, but only that the way it was either used
or intended to be used can cause death or serious bodily injury.
Nor does the actor need to intend death or serious bodily injury.
Queeman v. State, PD-0215-16, 2017 Tex. Crim. App.
LEXIS 573 (Tex. Crim. App. June 14, 2017) (designated
for publication)
Under Tex. Penal Code §§ 6.03(d) and 19.05(a), to prove
criminally negligent homicide, the State must prove that: (1) the
defendant’s conduct caused the death of an individual; (2) the
defendant ought to have been aware that there was a substantial and unjustifiable risk of death from his conduct; and (3) his
failure to perceive the risk constituted a gross deviation from
the standard of care an ordinary person would have exercised
under like circumstances. The circumstances are viewed from
the standpoint of the actor at the time that the allegedly negligent
act occurred.
“Criminal negligence does not require proof of a defendant’s
subjective awareness of the risk of harm, but rather the defendant’s awareness of the attendant circumstances leading to such
a risk.” The key is not the actor’s being aware of a substantial
risk and disregarding it, but rather it is the failure of the actor
to perceive the risk at all.”
Criminal negligence is different from ordinary civil negligence: Civil or “simple” negligence means the failure to use

ordinary care, or failing to do that which a person of ordinary
prudence would have done under the same or similar circumstances or doing that which a person of ordinary prudence would
not have done under the same or similar circumstances. Criminal negligence involves a greater risk of harm to others without
any compensating social utility than does simple negligence.
The carelessness required for criminal negligence is significantly
higher than that for civil negligence; the seriousness of the negligence would be known by any reasonable person sharing the
community’s sense of right and wrong. The risk must be “substantial and unjustifiable,” and the failure to perceive it must be
a “gross deviation” from reasonable care as judged by general
societal standards by ordinary people.
Rodriguez v. State, PD-1391-15, 2017 Tex. Crim. App.
LEXIS 569 (Tex. Crim. App. June 7, 2017) (designated for
publication)
A dorm room is the same as an apartment or a hotel room.
Although under the “contract” between a student and the university dorm personnel can enter dorm rooms and examine
(without a warrant) the room to maintain a safe and secure campus or to enforce a campus rule or regulation, students still enjoy
the right of privacy and freedom from an unreasonable search
or seizure. The student is the tenant, the college the landlord.
The private-party-search doctrine provides that the Fourth
Amendment’s warrant requirement applies only to government
agents, not private actors. In United States v. Jacobsen, 466 U.S.
109 (1984), invasions of privacy by the government agent in addition to a private-party-search must be tested by the degree
to which they exceeded the scope of the private search (where
FedEx employees opened a damaged box, found a tube wrapped
in newspaper, cut open the tube, discovered clear plastic bags
containing a white powdery substance, notified the DEA, who
sent an agent to reopen the box, the DEA did not invade upon
any reasonable expectation of privacy by physically examining
the powdery substance because the expectations of privacy in
the package had already been frustrated by the actions of nongovernmental third parties).
The private-party-search doctrine of Jacobsen does not extend to homes: If a private party searches a home (or a dorm
room), an exception to the warrant requirement is necessary for
law enforcement to also conduct a search of the premises.
The “special-needs exception” of New Jersey v. T.L.O., 469
U.S. 325 (1985), in which the Court held that school teachers
and administrators could search students without a warrant
if: (1) there exists “reasonable grounds for suspecting that the
search will turn up evidence that the student has violated or is
violating either the law or the rules of the school”; and (2) the
search is “not excessively intrusive in light of the age and sex
of the student and the nature of the infraction” does not apply
to dorm rooms because unlike the situation in L.O., a college
dorm room does not involve unemancipated minors required

by compulsory attendance laws to attend classes, and T.L.O. was
based on the need of grade-school administrators to maintain
discipline, order, and student safety.
For the plain-view doctrine to apply, the officer must have
had lawful authority to be in the location from which he viewed
the item, and the incriminating nature of the item must be immediately apparent.
A third party can consent to a search to the detriment of
another’s privacy interest if the third party has actual authority over the place or thing to be searched. See Hubert v. State,
312 S.W.3d 554, 560 (Tex. Crim. App. 2010), and United States
v. Matlock, 415 U.S. 164, 170 (1974). Actual authority exists if
the third party may give valid consent when he and the absent, non-consenting person share “common authority” over
the premises or property, or if the third party has some “other
sufficient relationship” to the premises or property. Common
authority is shown by mutual use of the property by persons
generally having joint access or control for most purposes.
With joint access and control, it is reasonable to recognize that
any of the co-inhabitants has the right to permit the inspection in his own right and that the others have assumed the risk
that one of their number might permit the common area to be
searched.
Where an officer reasonably, though mistakenly, believes
that a third party purporting to provide consent has actual authority over the place or thing to be searched, apparent authority. Apparent authority is judged under an objective standard:
“Would the facts available to the officer at that moment warrant a
man of reasonable caution in the belief that the consenting party
had authority over the premises?”
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$102,450 et al v. State, 09-16-00171-CV, 2017 Tex. App.
LEXIS 5761 (Tex. App. Beaumont, June 22, 2017) (designated for publication)
In State v. One (1) 2004 Lincoln Navigator, 494 S.W.3d 690,
701 (Tex. 2016), the SCOT held that Tex. Code Crim. Proc. Ch.
59 neither provides for exclusion of illegally obtained evidence
nor requires the state to prove lawful seizure as a prerequisite to
commencing a forfeiture proceeding. Trial courts considering
civil-forfeiture proceedings do not need to conduct a Fourth
Amendment reasonableness inquiry because Chapter 59 contains neither an exclusionary rule nor a procedural prerequisite
requiring the state to show a legal search (i.e., Tex. Code Crim.
Proc. Art. 38.23 applies in criminal proceedings).
In re Bell, 01-17-00373-CR, 2017 Tex. App. LEXIS 5347
(Tex. App. Houston [1st Dist.] June 13, 2017)
Under Tex. Rule App. Proc. 25.2(g), generally all trial court
proceedings are suspended once the record is filed in the appel-

late court except those permitted by law or rules.
Code Crim. Proc. Art. 44.04(d) permits the trial court to
alter bail while an appeal is pending.
Under Tex. Code Crim. Proc. Art. 44.04(b), when a conviction is reinstated upon issuance of a mandate, a defendant must
be “immediately placed in custody” by the trial court.
Fraser v. State, 07-15-00267-CR, 2017 Tex. App. LEXIS
5308 (Tex. App. Amarillo June 9, 2017) (designated for
publication)
When reviewing the legal sufficiency of the evidence, a court
views the evidence “in the light most favorable to the verdict and
determine whether, based on the evidence and reasonable inferences therefrom, a rational juror could have found the essential
elements of the crime beyond a reasonable doubt.” Jackson v.
Virginia, 443 U.S. 307, 318–319 (1979). The jury is the sole judge
of the credibility of witnesses and the weight to be given to their
testimonies, and the reviewing court must not usurp this role by
substituting its own judgment for that of the jury. The duty of
the reviewing court is to ensure that the evidence presented supports the jury’s verdict and that the State has presented a legally
sufficient case of the offense charged. When the reviewing court
is faced with a record supporting contradicting inferences, the
court must presume that the jury resolved any such conflicts in
favor of the verdict, even if not explicitly stated in the record.
Evidence may be legally insufficient when the record contains
either no evidence of an essential element, merely a modicum
of evidence of one element, or if it conclusively establishes a
reasonable doubt.
Murder and Manslaughter are “result-oriented” offenses
because the proscribed conduct must have caused the death of
the victim (as opposed to engaging in conduct that results in
death). The only difference between Murder and Manslaughter
is the mens rea associated with the result of the conduct.
Where neither the indictment nor the jury-charge limits the
jury’s consideration to conduct what was committed intentionally or knowingly (thereby permitting a conviction based upon
reckless or criminally negligent conduct), the court examines
the record to determine whether the underlying felony supports
felony-murder conviction based on whether: (1) the offense as
charged merged with the act clearly dangerous to human life,
and (2) that offense is manslaughter or a lesser-included offense.
Under the “merger doctrine,” the court considers whether
an act constituting the underlying felony and the act resulting
in the death were the same. If the underlying felony and the act
clearly dangerous to human life resulting in death are “one and
the same,” thus being subsumed within the definition of manslaughter (or a lesser-included offense), then the merger doctrine
renders a felony-murder conviction invalid.
Under Bowen v. State, 374 S.W.3d 427 (Tex. Crim. App.
2012), if an appellate court finds the evidence is legally insufficient, the court is not limited to ordering an acquittal, but may

instead reform the judgment to reflect a conviction as to the
lesser-included offense and remand the case to the trial court
for a new punishment hearing.
If the erroneous charge deals with the merits of the offense
and not the range of punishment, thus the verdict rendered by
the jury was a general one (the court is unable to determine
whether some or all the jurors believed Appellant was guilty of
murder based upon a theory authorized by law (intentional or
knowing conduct) or a theory not authorized by law (reckless
or criminally negligent conduct), the appropriate remedy is not
to acquit or to reform the judgment of conviction, but to reverse
and remand for a new trial.
Lovett v. State, 02-16-00094-CR & 02-16-00095-CR, 2017
Tex. App. LEXIS 5486 (Tex. App. Fort Worth June 15,
2017) (designated for publication)
Under Feiner v. New York, 340 U.S. 315, 320 (1951), when
clear and present danger of riot, disorder, interference with traffic upon the public streets, or other immediate threat to public
safety, peace, or order appears, the State’s power to prevent or
punish is “obvious.”
The government has a significant interest in ensuring public
safety and order. A traditional exercise of the State’s police powers is to protect its citizens’ health and safety. Police officers have
the lawful authority to maintain public safety, particularly when
crowds of people are gathered and when a perceived possibility
exists of a riot or other threat to public safety. A government
“must have some ability to protect” its citizens and both public
and private property. In keeping with this authority, the police’s
specific ability to lawfully disarm someone is broad.
Under Tex. Gov. Code § 411.207(a), a peace officer who is
lawfully discharging his official duties “may disarm a license
holder [to carry a handgun] at any time the officer reasonably
believes it is necessary for the protection of the license holder,
officer, or another individual.” If an officer may disarm even a
license holder for safety reasons, an officer may disarm anyone
of a deadly weapon for the same reasons.
Luckenbach v. State, 14-15-01048-CR, 2017 Tex. App.
LEXIS 5148 (Tex. App. Houston [14th Dist.] June 6,
2017) (Brown, J. dissenting) (designated for publication)
When a trial court determines probable cause to support
the issuance of a search warrant, there are no credibility calls
and instead the court rules on what falls within the four corners
of the affidavit. When reviewing a magistrate’s decision to issue
a warrant, courts apply a highly deferential standard of review
because of the constitutional preference for searches conducted
under a warrant over warrantless searches. So long as the magistrate had a substantial basis for concluding that probable cause
existed, the magistrate’s probable-cause determination is upheld. The magistrate may draw reasonable inferences from the

facts and circumstances contained in the affidavit’s four corners.
Under Tex. Code Crim. Proc. Art. 18.02(a)(10), a search warrant may be issued to search for and seize property or items,
except the personal writings by the accused, constituting evidence of an offense or constituting evidence tending to show
that a particular person committed an offense. Under Tex. Code
Crim. Proc. Art. 18.01(c), a warrant may not issue unless a sworn
affidavit required by Tex. Code Crim. Proc. Art. 18.01(b) sets
forth sufficient facts to establish probable cause that: (1) a specific
offense was committed, (2) the specifically described property
or items to be searched for or seized constitute evidence of that
offense or evidence that a particular person committed that offense, and (3) the property or items constituting evidence to be
searched for or seized are located at or on the particular person,
place, or thing to be searched.
Probable cause exists when, under the totality of the circumstances, there is a fair probability that contraband or evidence of a crime will be found at the specified location.
Rodriguez v. State, 14-16-00107-CR, 2017 Tex. App.
LEXIS 5589 (Tex. App. Houston [14th Dist.] June 20,
2017) (designated for publication)
When the trial court erroneously omits a defensive instruction over objection, under Reeves v. State, 420 S.W.3d 812, 816
(Tex. Crim. App. 2013), and Almanza v. State, 686 S.W.2d 157
171 (Tex. Crim. App. 1985), the conviction must be reversed if
the appellant suffered some harm, which is error calculated to
injure the rights of the appellant. The harm must be actual and
not merely theoretical. To determine whether “some harm” occurred, the court must consider: (1) the arguments of counsel,
(2) the entire jury charge, (3) all the evidence, and (4) any other
relevant factors.
To evaluate harm where the jury received an instruction for
one confession-and-avoidance defense but not another, a reviewing court considers whether the: (1) defenses overlapped to such
an extent that the instruction given precluded harm from the
absence of the instruction denied; and (2) jury’s rejection of the
charge given provides assurance that the defendant suffered no
harm.
Under Tex. Penal Code § 9.22 (necessity), conduct is justified if: (1) the actor reasonably believes the conduct is immediately necessary to avoid imminent harm; (2) the desirability
and urgency of avoiding the harm clearly outweigh, according
to ordinary standards of reasonableness, the harm sought to be
prevented by the law proscribing the conduct; and (3) a legislative
purpose to exclude the justification claimed for the conduct does
not otherwise plainly appear. A proper jury charge on necessity
includes (1) and (2) but not (3), which is a question of law.
To be entitled to a necessity instruction, there must be some
evidence that the defendant reasonably believed that: (1) a specific harm was imminent; and (2) the criminal conduct was immediately necessary to avoid the imminent harm.
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TCDLEI Memorializes
Fallen But Not Forgotten . . .

Charles Baldwin
Quinn Brackett
Peter Bright
Jack H. Bryant
Phil Burleson
Charlie Butts
Ward Casey
Byron Chappell
Emmett Colvin
Rusty Duncan
C. David Evans
Elaine Ferguson
C. Anthony Friloux Jr.
Jim Greenfield
Richard W. Harris
Odis Ray Hill
Weldon Holcomb
Floyd Holder
W. B. “Bennie” House

David Isern
Hal Jackson
Knox Jones
Joe Kegans
George F. Luquette
Ken Mclean
Kathy McDonald
George R. Milner
Harry Nass
Anthony Nicholas
David A. Nix
Rusty O’Shea
Charles Rittenberry
George Roland
Travis Shelton
Robert William Tarrant
Charles Tessmer
Doug Tinker
Don R. Wilson Jr.

2017 Rusty
Golf Winners
1st Place
Clay Steadman, Harold Danford,
David O’Neil, Kelly Pace &
Jeremy Rosenthal
2nd Place
Bobby Lerma, Troy McKinney,
Ryan Helm & Bennie Ray
Closest to the Pin
#5 Ryan Helm
#7 Clay Steadman
#13 David Hagerman
#16 Harold Danford
Thanks to Clay Steadman &
Jeremy Rosenthal for
organizing and sponsoring!

Memorialize a fellow member or sponsor a shout-out.
Contact: chattersley@tcdla.com

Online CLE from TCDLA
Too swamped in the new year to get your CLE in
seminars? Did you know that TCDLA hosts more
than 60 videos online where you can get yours
as time permits? See the wide range of topics
available on www.tcdla.com

Seminars sponsored by CDLP are funded by
the Court of Criminal Appeals of Texas.

Coming soon to a city near you—the 2018 Criminal Defense
Lawyers Project theme seminars, brought to you by Chair
Heather Barbieri and Vice Chair Clay Steadman:
January 12:
January 19:
April 6:
April 20:
July 12–13:

Waco
Longview
Salado
Port Aransas
South Padre Island

This series is all about Unleashing Your Inner Beast and honorably defending
your client while attacking your opponent at trial. Today, our courthouses are
filled with the falsely accused, the over-charged, and the mercilessly punished.
The Beast Series is about tenaciously fighting, while being fully prepared and
primed to successfully attack and defeat the heavily armed accuser. You will
receive an abundance of tools and insight from the excellent presenters, so we
can fight with a fury that will not be forgotten.

Register online at www.tcdla.com
Payment plan available

Round Top VII
Advanced Skills Training

October 4–7, 2017
Heather Barbieri, Tony Vitz,
John Ackerman & Greg Westfall

With Communications Expert

Josh Karton

Roundtop Festival Institute

The Law • Rick Wardroup
Pretrial Investigations • Michelle
Simpson Tuegel
Jury Selection • Sarah Roland & John
Hunter Smith
Fractures in Infants & Young Children
• Dr. Chris Milroy
Alleged Abusive Head Trauma in
Infants • Dr. Evan Matshes
Getting and Handling Experts •
Michael Gross
Understanding Medical Records •
Elizabeth Wolf, R.N.
Mistakes Lawyers Make in Child
Abuse Cases (ethics) • Gary
Udashen
The Physics of Falls • TBD
Handling “The Confession” • Dr.
Charles Keenan
Thermal Injuries in Infants & Young
Children • Dr. Sam Andrews
When All Else Fails: Mitigating • Clay
Steadman

Successfully Defending Child
Physical Abuse & Child Death Cases
with nationally known speakers

September 14 –15
Radisson Hotel–Fossil Creek ($109 s/d)
Fort Worth, Texas
Sarah Roland &
John Hunter Smith
Scholarships available!

