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A

President’s
Message

hoy, friends! We just returned from the TCDLA President’s Retreat and had a great time.
The 7-day cruise took us to Mexico, the Grand Caymans, and Jamaica. It was a good op‑
portunity for rest and relaxation, combined with high-quality CLE presentations, fellowship,
and friendship. And we had a nice turnout—more than 60 TCDLA members and their families
joined us on the Liberty of the Seas out of Galveston. Members spent time together on a beauti‑
ful beach in Jamaica and at a delicious steak dinner aboard ship. It was fun to spend time with
people purely on a social basis and get to know family members. Our own Mark Thiessen re‑
ceived ship-wide attention by winning a highly coveted award! If you see him, ask him about it!
We were on the cruise on Valentine’s Day—which meant people all over the ship were
celebrating their love for and commitment to their partners. Hearts were affixed to cabin doors,
flowers were abundant, and, of course we know, those three special words—“I love you”—were
shared between couples. All of these things—being on a cruise, enjoying time with friends and
family, and having an amazing partner to share my life with—made me feel very grateful for
the blessings in my life.
As I reflected on that, I thought about friends and colleagues who might be struggling
right now. I thought about those who are dealing with depression, anxiety, substance abuse,
or other addiction issues that are keeping them from fully enjoying their lives. And so, while I
could spend this entire article talking about the cruise, I want to talk about how to help those
suffering with these issues and how to ensure that we all are taking care of ourselves while do‑
ing this incredibly stressful work.
We all know that lawyers are at high risk for experiencing substance abuse and other mental
health issues. Studies show that lawyers are 5 times more likely to struggle with these issues than
other people, and that 18–20% of lawyers abuse drugs. Why are these numbers so high? The
American Bar Association issued a statement to try to answer that question: “Because many
lawyers and judges are overachievers who carry an enormous workload, the tendency to ‘escape’
from daily problems through the use of drugs and alcohol is prevalent in the legal community.”
This makes sense, especially in light of another statistic about our community, that the average
lawyer works 60–80 hours a week.
Just as these issues affect lawyers with all sorts of practices, TCDLA has seen some of our
members struggle with depression and mental health issues, and some have had these issues
completely ruin their lives. Given what we know about the statistics and seeing our friends
hurting, the questions remain. How can we best help our friends who find themselves trapped
in these situations? And how can we individually ask for help when we need it? Both of these

2016 –2017 committee chairs

questions are tough.
No one wants to approach a friend or colleague and tell them
that you are worried about them, that you see danger signs, and
that you want to help. Sometimes being that honest is scary. It
could damage a friendship and cause the person you care about
to withdraw.
And let’s face it—lawyers will not easily admit they need
help. We thrive on and succeed on our ability to have everything
in our control. We need to be in control and we need to convey
to everyone else that we have it all figured out. Understandably,
if someone sees a crack in that armor, that feels like failure. We
will do anything to keep that from happening.
Similarly, that constraint, that is really ego-based because it’s
premised on perceptions that aren’t necessarily true, is what keeps
us from asking for help. This inner dialogue that we have it all
worked out and that we can handle whatever situation we are in,
is our enemy. We can see what is happening to our lives. We with‑
draw, we become less social, we deal with it in silence because we
listen to that voice. Even when things get really bad—when we miss
work obligations, have family problems, or financial issues—we tell
ourselves that we’ve got this! We can turn it around. Even if things
are bad now, we are smart enough to solve the problem without
help. The ABA had it exactly right. We are over-achievers. In a
lot of ways, our brains are our own worst enemies in getting help.
All of us know that each of these issues from depression to
substance abuse represents a mental illness or disease. Yet it still
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carries such a stigma that we seem not able to accept that. To us,
it still feels like a weakness, or a choice, or a failure. There are
abundant resources available at our fingertips, and if you don’t
know about the Texas Lawyers Assistance Program of the State
Bar, please find them online. It is a strictly confidential service
to attorneys who struggle with any mental health or substance
abuse issue. The staff at TLAP know how hard it is for attorneys
to fight against the admission that we are suffering, and they will
us break down those barriers to save our own lives.
I wanted to share these thoughts with you—especially after
a wonderful vacation. I do not want our members and friends
to miss out on opportunities to enjoy their lives, to laugh, to be
healthy and happy. I know that those of you out3there who are
suffering are doing so alone—many of you missing out on loving
relationships, maybe some of you have become so isolated that
you don’t share many “I love you’s” on Valentines—or any other
day. All of you deserve to be happy.
Let’s incorporate another three words into our conversations
this spring. Say “Are you ok?” if you see a colleague who’s hurt‑
ing, even if it is just a suspicion. Don’t turn away and leave it for
someone else to say. Those of you who are hurting—for once,
don’t listen to that inner voice that wants you to believe you have
everything in control. Turn off that over-achieving brain. Say
three words you might not ever say to a client or in a courtroom.
You may only have to say these three words once to save your
life: I need help.
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Executive
Director’s
Perspective

pecial thanks to our course directors, Clay Steadman (Kerrville) and Paul Tu (Houston),
for the Beating the Drum for Justice Seminar held in Sugarland in January. Thanks to
them and our speakers, we had 40 attendees.
Special thanks to our course directors, Scott Edgett (Plano) and John Hunter Smith
(Sherman), for the Beating the Drum for Justice Seminar held in McKinney in January.
Thanks to them and our speakers we had 42 attendees.
Special thanks to course directors Lynn Richardson (Dallas) and Rick Wardroup (Lubbock) for the Indigent Defense seminar held in Dallas in February. Thanks to them and our
speakers we had 103 attendees.
Special thanks to course director Rick Wardroup (Lubbock) for the Mental Health seminar
held in Dallas in February. Thanks to him and our speakers we had 58 attendees.
Special thanks to our course directors, Terri Zimmermann (Houston) and John Hunter
Smith (Sherman), for the Veterans Justice Clinic seminar held in Dallas in February. Thanks
to them and our speakers we had 55 attendees.
The 85th Texas Legislature is in session in Austin. Our legislative team is monitoring,
testifying, and advocating for TCDLA members at the Capitol. If you are a member, you can
receive email updates on the Legislative Listserve.
Forty-one members joined President John Convery on his Presidents Cruise to the Caribbean in February. We had 10 hours of CLE, a fun cruise experience, and fabulous weather
in Cozumel, Grand Cayman, and Falmouth, Jamaica.
Does your local criminal bar need a speaker for your lunch meetings? Please call Melissa
Schank (512-478-2514) at the Home Office. CDLP has funds to provide a speaker and pay
up to $500 for lunch costs.
Do you need CLE credit and can’t attend our seminar training? Please call the Home
Office for a list of the DVDs and accompanying CLE credit.
Don’t have a local criminal defense bar in our area? Would you like to re-energize or
jump-start your organization? Are you interested in forming a local criminal defense bar?
Need help getting organized? Please contact Susan Anderson (Dallas), seapd@aol.com, Laurie
Key (Lubbock), lauriekeylaw@gmail.com, or Carmen Roe (Houston), carmen@carmenroe
.com, co-chairs of the TCDLA Affiliate Committee.
Good verdicts to all.

SBOT rusty Scholarships

The Criminal Justice section of the SBOT has allocated monies for scholarships for Rusty Duncan tuition (at the early-bird
rate) and an additional $750 expense stipend. The Scholarships may also be used to attend the SBOT Advanced Criminal
Law seminar.
The requirements:
x Request an application from Dwight McDonald, dwight.mcdonald@ttu.edu, scan and email the application back.
x Applicants who have practiced 5 years or less will be given preference.
x Applicants may apply for both seminars, but only one scholarship per applicant will be awarded, regardless of the number
of seminars applied to.
x The SBOT Advanced Criminal Law scholarship may be used to attend the “boot camp” offered as part of the Advanced
Criminal Law seminar.
x Applicants must be a member of the Criminal Justice section of the SBOT, or, in the alternative, may join when they
apply for the scholarship.
Deadline for applications is April 14, 2017 and recipients will be notified by May 1, 2017.

Everyday our Brother and Sister lawyers throughout
the State of Texas walk through those courthouse doors
to obtain justice for their clients. This is a must-attend
seminar for every lawyer who defends those accused of
crimes in the State of Texas. This seminar offers a little
bit of everything for both the new and experienced
lawyer—defending various criminal offenses, evidence,
jury selection, open/closing statements, cross/direct
examination, using technology in the courtroom, and
ethics. Please join us as we beat the drum for justice and
work towards obtaining that Not Guilty verdict.
Waco
April 7, 2017
Tyler
April 21, 2017
Wichita Falls   April 28, 2017

Sarah Roland
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Editor’s
Comment

aw lags science. Forensic sciences are a regular and reoccurring part of criminal cases.
Jurors overwhelmingly tend to give scientific evidence more weight than other evidence
presented in court. Our system is about seeking justice and finding the truth. With the pas‑
sage of Article 11.073 back in 2013, our legislature recognized this, too. However, that 11.073
exists is never an excuse for bad and/or outdated science to be presented in a courtroom. A
mentality or attitude of “this is the way we’ve always done this,” or “it can be fixed later,” or a
“go along to get along” advocacy is simply not acceptable when it comes to scientific evidence.
What can we, as criminal defense lawyers, do to change that mentality and that type of
(ineffective) advocacy? First, we have to be informed. That means we must continually seek
out information. We have to be curious; we have to keep reading; we have to keep learning.
In January, I was fortunate to serve with Mark Griffith and Michael Mowla as a course
director for TCDLA’s Junk Science seminar in Austin. We had experts from Texas to England
on a variety of forensic science topics. They happily answered our questions and explained
forensic science to us. Now, we know enough to know how little we know. Hopefully, TCDLA
will continue having this seminar.
In our last issue, Walter Reaves wrote about the September PCAST Report on Forensic
Sciences in Criminal Courts. Every lawyer and judge who practices criminal law needs to
read this report. Every expert who testifies in one of the covered sciences should read, and
be familiar with, this report. Every expert needs to be confronted with the report’s criticisms.
It’s not long and it’s free to download, so there’s no excuse for not having read it. https://
obamawhitehouse.archives.gov/sites/default/files/microsites/ostp/PCAST/pcast_forensic_sci‑
ence_report_final.pdf. Additionally, every court should readily take judicial notice of this
report if requested.
Following the PCAST Report, Forensic Science Reform: Protecting the Innocent, edited by
Koen and Bowers, was published in January 2017. The book surveys many forensic sciences,
provides case studies and then input from a credible, leading expert in the field. Like the
PCAST Report, topics examined and discussed include fingerprints, compositional bullet
lead analysis, arson, shaken baby syndrome, microscopic hair comparison, DNA, bitemark,
firearms identification, presumptive and confirmatory blood testing, crime scene recon‑
struction, and bloodstain pattern analysis. Coupled with the PCAST Report, this book is a
tremendous resource for current issues in forensic sciences. Simply put, to try a case without
the PCAST Report and Forensic Science Reform is to try the case handicapped.
Second, selecting a good expert is of paramount importance in cases involving forensic

sciences. The Supreme Court of the United States has explicitly
recognized this much: “[c]riminal cases will arise where the only
reasonable and available defense strategy requires consultation
with experts or introduction of expert evidence.” Harrington v.
Richter, 562 U. S. 86 (2011).
Every forensic expert should be familiar with the PCAST
Report and be able to respond to and/or discuss the critiques
contained therein. Whether the expert is familiar with the
PCAST report is a good litmus test in selecting an expert. Every
credible expert should want to see as much as possible about the
case before offering an opinion. The best experts are advocates
for the science, not the side.
The next task is finding one of the experts. Experts should
come from the literature in the field; that is, your expert should
be actively engaged in the discourse in his or her field of study.
For instance, many experts have either authored chapters, pa‑
pers, etc., or are mentioned in the literature. Call the expert and
ask for help. It won’t be the first time the expert has received a
call from a defense lawyer. Many are willing to help, and if not
are able to help direct the search for an available expert. The true
experts who are advocates for the science are often willing to
go above and beyond what is asked or expected to ensure good
science is presented in a courtroom.
Except for the rare client, most criminal defendants do
not have sufficient funds to hire the forensic science experts
needed for an effective defense. Many of our clients are ap‑
pointed. Forensic science issues don’t discriminate amongst
our cases, though. Therefore, it is incumbent upon us to cor‑
rectly petition the trial court for sufficient funds to employ an
expert when necessary. Make sure all requests are done under
seal and ex parte. In the request, make certain the trial court
understands why a particular expert is necessary to an effec‑
tive defense. Once funds are allotted, make sure the work is
done and the funds aren’t squandered. When the money runs
out—which often happens with an initial request—ask again.
Even if a client has retained your services, a significant change
in financial circumstances entitles an accused to expert help
if necessary to an effective defense. Failing to do so could be
deficient performance. See, e.g., Ex Parte Briggs, 187 S.W.3d 458
(Tex. Crim. App. 2005)(retained trial counsel’s financial deci‑
sion to stay on the case but not to fully investigate the case by
obtaining a defense expert constituted deficient performance);
Hinton v. Alabama, 134 S.Ct. 1081 (2014)(trial attorney’s failure
to request additional funding in order to replace an expert he
knew to be inadequate because he mistakenly believed that he
had received all he could get under Alabama law constituted
deficient performance).
Third, we need to request gatekeeping hearings on experts
in every case every time. And we need to come to those hearings

prepared and ready to make a record. There is no reason not to
request such a hearing. That a particular subject matter is has
always been considered reliable, that a particular person has al‑
ways testified as an expert in a particular field or that the judge is
sure to let the person testify as an expert are inadequate reasons
to forego the hearing. It is important to remember that even
though a trial court may find the underlying scientific theory to
be valid, to be reliable, the technique applying the theory must
have been applied properly on the occasion in question. Kelly v.
State, 824 S.W.2d at 572–573. While the first few times are not
likely to be successful in front of the trial court—and indeed, no
attempt may ever be successful—it is incumbent upon us to make
every effort to keep outdated/bad science out of courtrooms.
Finally, but importantly, let us be honest with ourselves.
Let us honestly survey if we will devote the time and energy
necessary to effectively defend a case with a forensic science
component to ensure that bad and/or outdated science is not
presented in court. If not, let us have the courage to withdraw
or decline representation. Bad and/or outdated science will
continue to be presented in courtrooms and will continue to
directly contribute to convictions until we do something dif‑
ferent. We, as defense lawyers, are also directly responsible for
advancing science in the courtroom, and making sure the law
does not lag science.
Let us hold the line in courtrooms. Let us be advocates for
the science.

Stephen Gustitis
Off the Back

I

f confirmed by the United States Senate, Judge Neil M. Gorsuch would fill the SCOTUS
vacancy left by Antonin Scalia. During his 30 years on the Court, Justice Scalia moved
the law dramatically favoring criminal defendants in several areas. One example was Crawford v. Washington, 541 U.S. 36, 124 S. Ct. 1354, 158 L.Ed. 2d 177 (2004), which held that
live witness testimony was constitutionally required in criminal trials for all “testimonial”
out-of-court statements. Another was Kyllo v. United States, 533 U.S. 27, 121 S.Ct. 2038, 150
L.Ed.2d 94 (2001), which decided that police needed a search warrant to point a thermalimaging camera at the side of a house to see if “hot spots” might indicate indoor grow lights.
Scalia also delivered Blakely v. Washington, 542 U.S. 296, 124 S.Ct. 2531, 159 L.Ed.2d 403
(2004), holding that every defendant had the right to insist the government prove to a jury
all the facts legally essential to punishment in federal prosecutions. He further equipped the
defense with United States v. Jones, __U.S.__, 132 S.Ct. 945, 181 L.Ed.2d 911 (2012), which
held the police needed a warrant to place a GPS tracker on the bottom of suspect vehicles.
Conversely, Scalia provided some unwelcomed gratuities to the criminally accused. Whren v.
United States, 517 U.S. 806, 116 S.Ct. 1769, 135 L.Ed.2d 89 (1996)(pretext stops legal provided
probable cause existed for any traffic offense), and Hudson v. Michigan, 547 U.S. 586, 126
S.Ct. 2159, 165 L.Ed.2d 56 (2006)(exclusionary rule only applies where its deterrence benefits
outweigh its substantial social costs), were standout examples. But this article is about Neil
Gorsuch. How might criminal defendants fare with Gorsuch on the Court? Admittedly, we
can fashion only educated guesses. Even so, by examining some of his 10th Circuit Court
writings and public remarks, we may get a line on issues important to him.
Gorsuch was willing to construe mens rea narrowly, even when it did not favor the prosecution, in United States v. Games-Perez, 695 F.3d 1104 (10th Cir. 2012). There the defendant
had been charged with possessing a firearm, after being convicted of a felony, in violation
of 18 U.S.C. sec. 922(g)(1). Under 10th Circuit precedent, the government need only prove
the accused knowingly possessed a firearm—not that he also knew he was a convicted felon.
See United States v. Capps, 77 F.3d 350, 352 (10th Cir. 1996)(knowledge required for a sec.

922(g) conviction is only that the instrument possessed was a
firearm). After the 10th Circuit denied Games-Perez’ petition
for rehearing en banc, Judge Gorsuch asserted in his dissent that
the federal statute was unambiguous and clearly required the
accused to knowingly possess a firearm and to knowingly be a
convicted felon. Gorsuch brutally criticized the way the mens
rea element had been interpreted in the case, adding: “People sit
in prison because our circuit’s case law allows the government
to put them there without proving a statutorily specified element of the charged crime.” Games-Perez, 695 F.3d at 1116–17
(Gorsuch, J., dissenting).
Judge Gorsuch made his concern with over-criminalization
known during a November 15, 2013, Barbara K. Olson Memorial
Lecture at the Federalist Society’s National Lawyers Convention
in Washington, D.C. During his remarks, Gorsuch observed:
[T]oday we have about 5,000 federal criminal statutes on
the books, most of them added in the last few decades,
and the spigot keeps pouring, with literally hundreds of
new statutory crimes inked every single year. Neither does
that begin to count the thousands of additional regulatory
crimes buried in the federal register. There are so many
crimes cowled in the numbing fine print of those pages that
scholars have given up counting and are now debating their
number . . . Whether because of public choice problems or
otherwise, there appears to be a ratchet, relentlessly clicking
away, always in the direction of more, never fewer, federal
criminal laws. Some reply that the growing number of federal crimes isn’t out of proportion to our population and
its growth. Others suggest that the proliferation of federal
criminal laws can be mitigated by allowing the mistake of
law defense to be more widely asserted. But isn’t there a
troubled irony lurking here in any event? Without written
laws, we lack fair notice of the rules we as citizens have
to obey. But with too many written laws, don’t we invite
a new kind of fair notice problem? And what happens to
individual freedom and equality when the criminal law
comes to cover so many facets of daily life that prosecutors
can almost choose their targets with impunity?” 1
In A.M. ex rel. F.M. v. Holmes, 14-2066 (10th Cir. 2016),
Gorsuch’s dissent revealed a humorous and gentle wit. That case
involved a New Mexico seventh grader arrested by school police for disrupting the education process and suspended from
school for generating several “fake burps.” The boy’s mother
sued school officials (and the police officer) claiming her son
had been subject to an unlawful arrest and excessive force. The
10th Circuit upheld the district court’s decision in support of the

officials. Gorsuch, the lone dissenter, insightfully expounded:
If a seventh grader starts trading fake burps for laughs in
gym class, what’s a teacher to do? Order extra laps? Detention? A trip to the principal’s office? Maybe. But then again,
maybe that’s too old school. Maybe today you call a police
officer. And maybe today the officer decides that, instead
of just escorting the now compliant thirteen-year-old to
the principal’s office, an arrest would be a better idea. So
out come the handcuffs and off goes the child to juvenile
detention. My colleagues suggest the law permits exactly
this option and they offer ninety-four pages explaining why
they think that’s so. Respectfully, I remain unpersuaded
. . . Often enough the law can be “a ass — a idiot,” [citation
omitted] 2 and there is little we judges can do about it, for it
is (or should be) emphatically our job to apply, not rewrite,
the law enacted by the people’s representatives. Indeed, a
judge who likes every result he reaches is very likely a bad
judge, reaching for results he prefers rather than those the
law compels. So it is I admire my colleagues today, for no
doubt they reach a result they dislike but believe the law
demands—and in that I see the best of our profession and
much to admire. It’s only that, in this particular case, I don’t
believe the law happens to be quite as much of a ass (sic)
as they do. I respectfully dissent.”
Holmes, at 95–98 (Gorsuch, J., dissenting).
In contrast, Judge Gorsuch demonstrated he may overvalue
proceduralism relative to a defendant’s substantive rights. For
instance, in Prost v. Anderson, 636 F.3d 578 (10th Cir. 2011), he
wrote for the majority denying habeas corpus relief. This was
Prost’s second habeas petition. He asserted his guilty plea and
conviction should be overturned based on a new interpretation
of the statute under which he was convicted. See United States
v. Santos, 553 U.S. 507, 128 S.Ct. 2020, 170 L.Ed.2d 912 (2008).
In an opinion balancing the competing considerations of fairness and judicial administration, Gorsuch wrote that Prost’s
challenge should be denied since the petitioner had failed to
pursue a statutory interpretation argument in the trial court,
on appeal, or in his initial collateral challenge to his conviction.
Though some argued the decision overvalued proceduralism at
the expense of substantive rights, the opinion was well written
and clearly reasoned.
Neil Gorsuch is a great admirer of Justice Antonin Scalia.
In a speech to Case Western Reserve University School of Law
shortly after Scalia’s death, he praised Scalia for his unyielding
textualism by saying: “Judges should instead strive, if humanly
and so imperfectly, to apply the law as it is, focusing backward,

not forward, and looking to text, structure, and history to decide
what a reasonable reader at the time of the events in question
would have understood the law to be.” 3 If confirmed, Neil Gorsuch will have about 30 years to forge his own judicial identity.
Most likely, he will not be another Antonin Scalia on criminal
law. But that’s okay since only Scalia could be another Scalia.
Rather, from what we know, Gorsuch appears concerned with
the plight of the ordinary man and woman. He is balanced, witty,
and possesses an enjoyable sense of humor. The man seems
to have common sense, and he’s got the typical pedigree of a
Supreme Court Justice with degrees from Columbia, Harvard,
and Oxford. His writing is typically clear and precise. But trying to predict a Justice Neil Gorsuch is a difficult task, at best a
guess, as he will have years to mold his judicial legacy. Gorsuch
will certainly be no Scalia. But that’s okay since what we really
want is Neil Gorsuch to be himself.
Notes
1. Gorsuch, N. M., Hon. (2017, February 8). 13th Annual Barbara K. Olson

Memorial Lecture. Lecture presented at 2013 National Lawyers Convention in
Mayflower Hotel, Washington, DC. Retrieved from www.fed-soc.org/multimedia/detail/13th-annual-barbara-k-olson-memorial-lecture-event-audiovideo.
2. Charles Dickens, Oliver Twist 520 (Dodd, Mead & Co. 1941) (1838).
3. Gorsuch, N. M., Hon. (2017, February 9). 2016 Sumner Carnary Memorial Lecture: Of Lions and Bears, Judges and Legislators, and the Legacy of
Justice Scalia, 66 Case W. Res. L. Rev. 905, 906 (2016). Retrieved from http://
scholarlycommons.law.case.edu/caselrev/vol66/iss4/3/.

Stephen Gustitis is a criminal defense lawyer in Bryan-College
Station. He is Board Certified in Criminal Law by the Texas
Board of Legal Specialization. He is also a husband, father, and
retired amateur bicycle racer.
“Off the Back” is an expression in competitive road cycling
describing a rider dropped by the lead group who has lost the
energy saving benefit of riding in the group’s slipstream. Once
off the back the rider struggles alone in the wind to catch up.
The life of a criminal defense lawyer shares many of the characteristics of a bicycle rider struggling alone, in the wind, and
“Off the Back.” This column is for them.

Last year the Texas Board of Pardons
& Paroles approached TCDLA about
a shortage of attorneys available
to take appointments in parole
revocation cases. After discussion
by the TCDLA Board of Directors,
the board put out word to TCDLA
attorneys. A significant number of
TCDLA members then signed up
to take appointments in parole
revocation cases. The TCDLA Board
also decided to make training DVDs
available to TCDLA attorneys to assist
them in representation before the
Parole Board. DVDs are now available
on the topic of “Parole Revocations”
and “What Defense Attorneys Should
Know About Parole in Texas.”

Two hours’ worth of CLE on DVD, available now. Call the
home office, (512) 478-2514, and order yours.
Sponsored by the Criminal Defense Lawyers Project

Robert Pelton

The following comments are from Ethics Committee member Brent Mayr in response to last
month’s column, “Don’t Act Ugly”:
My two cents to add to an already valuable article:

Ethics &
The Law

One thing I think we overlook is that for us, as criminal defense attorneys, we are naturally
inclined not to snitch. We cross-examine snitches and make them out to be the scum of the
earth. And yet the rules require us to do exactly that when we know that another lawyer has
committed a violation of the rules that raises a substantial question as to that lawyer’s honesty,
trustworthiness, or fitness as a lawyer. So how do we deal with this internal conflict between
what the ethics rules require and our innate nature to not want to snitch? I think, first, we
have to recognize the conflict. Snitching to gain some advantage is never commendable. We
see that with the snitches who testify against our clients on a daily basis. On the other hand,
if you see a crime being committed and you do something to intervene to stop that crime,
even if it means just calling 911, then it is commendable. You are seen not as a snitch, but as
a concerned citizen who cares about protecting others. The comment to the rule emphasizes
this, explaining, “Reporting a violation is especially important where the victim is unlikely
to discover the offense.”
I think when one is faced with knowledge of another lawyer’s misconduct, we truly
have to engage in “self-searching” to determine the reason for acting upon that knowledge.
Second, we have to recognize that the rule is designed to maintain the integrity of our
profession. If we report petty complaints for petty reasons or make serious accusations for
malicious reasons, this purpose is defeated and we just look like a bunch of whiny sissies or
selfish pricks. But if we see or learn of another lawyer doing something and ask ourselves,
“What would the general public think if they learned that this lawyer was doing ____,” and
it causes us to shiver, that’s when the call definitely needs to be made to the State Bar. Third,
and finally, I think we need to remember the maxim, “What goes around, comes around.”
At this time, a number of complaints are being leveled against a number of prosecutors and
former prosecutors. While generally there has been cordiality between both sides of the bar,
reporting what is believed to be an ethical violation on a member on the other side of the
bar, disrupts that cordiality. Instead of battling in the courtroom, the war spreads outside

the courtroom. The next thing you know, several members of
the defense bar are getting letters from the State Bar. Clients
get harsher offers, and then next thing you know, we’re having
to resort to our appellate courts for assistance. Just like we, as
criminal defense attorneys, must deal with the conflict between
what the rules require and our nature drives us to do and try
to maintain a balance between the two, I think we need to
mindful of the peace and balance between opposite sides of the
bars. Otherwise, we end up like civil litigators (joke—I love and
respect many of my civil brethren). Of course, none of these
justify acting or failing to act upon knowledge of misconduct.

The rule makes it clear that knowledge of a violation that raises
a substantial question as to that lawyer’s honesty, trustworthi‑
ness, or fitness as a lawyer requires notifying the State Bar,
period. However, for us criminal defense attorneys, I think if
we consider these things, it will help make the decision to act
or not to act an easy one.
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Buck Files

M

ichael Thorvald Laursen was 45 years of age and having a sexual relationship with
J.B., who was only 16. Because the age of consent is 16 in the State of Washington,
Laursen was not in violation of state law. On occasion, Laursen and J.B. would take sexually
explicit “selfie” photographs. It never occurred to Laursen that this could cause him to be a
defendant in a federal criminal case.
Unfortunately for him, though, local law enforcement officers received a report that J.B.
was being sexually abused and, in the course of their investigation, discovered some of those
images of J.B. and Laursen on his digital camera and on his laptop. Eventually, Laursen was
indicted by a federal grand jury for violations of 18 U.S.C. §§ 2251(a) and (e) and 18 U.S.C.
§§ 2252A(a)(5)(B) and (b)(2).
Laursen waived his right to a jury and proceeded to trial before Senior United States
District Judge Robert J. Bryan of the Western District of Washington. After being found guilty
by Judge Bryan, he gave notice of appeal to the United States Court of Appeals for the Ninth
Circuit. On January 30, 2017, a panel of the Circuit [Circuit Judges Hawkins, Rawlinson,
and Callahan (opinion by Rawlinson, concurring opinion by Hawkins)] affirmed Laursen’s
convictions, holding that the evidence was sufficient to support his convictions. United States
v. Laursen, ___F.3d___, 2017 WL 460660 (9th Cir. Jan. 30, 2017). Judge Rawlinson’s opinion
reads, in part, as follows:

Federal
Corner

[An Overview of the Opinion]
In this appeal we address whether taking consensual nude “selfies” involving a fortyfive-year-old man and a sixteen-year-old girl is sufficient to support a conviction for
production and possession of child pornography. We conclude that this evidence was
sufficient to support the conviction, and we specifically reject the argument made by
defendant Michael Thorval Laursen (Laursen) that the legality of his sexual relationship
with a sixteen-year-old under Washington state law precluded prosecution under federal
law [emphasis added].
***
[Judge Bryan’s Concern About Federal Jurisdiction]
Prior to trial, the district court agreed with Laursen that federal jurisdiction in the case
was predicated on “a pretty narrow nexus” because there was “no production of pic‑

tures over the Internet here, for example, to third parties
or anything like that[.]” Nevertheless, the court ultimately
determined that production of child pornography with a cell
phone that traveled across state lines satisfied “the federal
nexus under 2251 and 2252(a) [sic].”
[The Photographs, J.B.’s Testimony
and the Federal Nexus]
The Government’s case against Laursen focused on two sets
of photographs. The first set of photographs was found on
the hard drive for J.B.’s Toshiba laptop. The second set of
photographs came from the memory card for the digital
camera.
J.B.’s testimony was an integral part of the govern‑
ment’s case. She testified that she met Laursen in March
2012, when she was sixteen, and around the time she suf‑
fered a drug relapse. J.B. admitted that her memory of
that time period was “pretty cloudy,” and it was hard to
remember details. J.B’s and Laursen’s sexual relationship
began the second time they saw each other. Their relation‑
ship became serious when J.B. ran away from home in
July 2012 and commenced living with Laursen. During
this period, J.B. and Laursen interacted intimately in a
variety of locations, including motels and the homes of
Laursen’s friends and family. When Laursen took J.B. to
the police in July 2012, J.B. told detectives that Laursen was
her best friend and hero. However, J.B. acknowledged at
trial that she often skipped school to see Laursen, obtained
drugs from Laursen, and ran away from home because of
Laursen’s influence.
J.B. recalled that she took the sexually explicit pho‑
tographs found on the Toshiba hard drive with her cell
phone before a motel room mirror in August 2012. J.B.
identified Laursen as the man standing next to her in the
“selfie” photographs. J.B. testified that she took the pho‑
tographs with Laursen because he told her they “looked
good together” and said “he wanted to take pictures.” 1
Although J.B. stated that she did not like “taking pictures
like that,” she and Laursen took sexually explicit photo‑
graphs each time they saw each other. However, J.B. deleted
some photographs at Laursen’s request. J.B. transferred
the sexually explicit photographs from her cell phone to
her Toshiba hard drive days after the photographs were
taken. J.B. also sent some of the photographs to Laursen’s
cell phone.
[1 The photographs depicted both J.B. and Laursen display‑
ing full frontal nudity and other pornographic poses.]
J.B. also identified herself in the sexually explicit pho‑
tographs found on the memory card. J.B. assumed that
Laursen took the photographs because her hair was dyed
red in the pictures, which was the same time period when

she and Laursen were in a relationship and living together.
J.B. also identified a red blanket and brown pillow in the
picture that she said belonged to Laursen. In addition, J.B.
identified the digital camera in evidence as belonging to
Laursen because it had a burn mark on it.
The photographs were close-ups of J.B.’s vaginal area,
including some photographs displaying blood from men‑
struation.]
J.B. was adamant that she had never taken sexually
explicit photos with anyone other than Laursen.
***
To satisfy the jurisdictional element of the offenses, the
government called a Toshiba representative who testified
that the hard drive in J.B.’s computer was shipped from
another country. A Kingston Technology representative
similarly testified that the company’s camera memory cards
are made in Japan and shipped to California.
***
[Judge Bryan’s Findings]
The court found Laursen guilty of production and posses‑
sion of child pornography. The court found that Laursen
knowingly “used [J.B.] to take part in sexually explicit con‑
duct for the purpose of producing a visual image of such
conduct.” The court concluded that Laursen produced or
aided and abetted J.B. in producing the photographs, and
knew that J.B. was sixteen years old.
***
[At the Sentencing Hearing]
At sentencing, Laursen argued that the district court should
have dismissed his case due to a lack of jurisdiction, because
under state law J.B. was “a young woman of legal consensual
age and is therefore, by definition, not a child.” The court
overruled his objection and sentenced Laursen to fifteen
years’ imprisonment for the production of child pornog‑
raphy, and ten years’ imprisonment for possession of child
pornography. The judge told Laursen that the sentence was
the only one “available” because the judge was “bound by
the law, whether I agree with it or not.” Laursen filed a
timely notice of appeal [emphasis added].
***
[Laursen’s Argument on the Sufficiency of the
Evidence and the Court’s Response]
Laursen contends that the Government’s evidence was in‑
sufficient to support a conviction for production of child
pornography in violation of 18 U.S.C. § 2251(a). To secure a
conviction under that statute, the government was required
to prove beyond a reasonable doubt that: (1) J.B. was a minor
(less than eighteen years old); (2) Laursen employed, used,

persuaded, induced, enticed, or coerced J.B. to take part in
sexually explicit conduct for the purpose of producing a vi‑
sual depiction of that conduct; and (3) that visual depiction
was produced using materials that had been transported
in interstate or foreign commerce. . . . Laursen’s challenge
regarding the sufficiency of the evidence is limited to the
second element: He contends that he did not “use” J.B. to
take part in sexually explicit conduct “for the purpose” of
producing visual images.
“The question of whether the pictures fall within the
statutory definition is a question of fact as to which we must
uphold the district court’s findings unless clearly erroneous. . . .”
***
Adopting the plain meaning of the term “use,” we agree
with the district court that the evidence presented by the
government sufficiently established that Laursen used or
employed J.B. to produce sexually explicit images. The
pornographic photographs were produced after Laursen
told J.B. that the two “looked good together” and that
“he wanted to take pictures” [emphasis added]. Impor‑
tantly, J.B. testified that she did not enjoy taking porno‑
graphic pictures. J.B. also deleted pictures at Laursen’s
request. This evidence established that Laursen directed
J.B.’s actions, at a minimum engaging in active conduct
that resulted in the production of child pornography.
See Overton, 573 F.3d at 692 (requiring proof of active
or coercive conduct). Laursen is correct that there was
no evidence presented of physical coercion. However, in
view of the disjunctive language contained in Overton,
active conduct alone suffices to sustain a conviction under
§ 2251(a). See id.
***
[Laursen’s Constiutional Challenges]
Laursen contends that 18 U.S.C. §§ 2251 and 2252A as
applied are vague, overbroad, violate the Tenth Amend‑
ment, and exceed Congress’ power under the Commerce
Clause. These challenges are primarily predicated on
Laursen’s belief that his conduct with J.B. was legal un‑
der Washington law. The governing Washington statute
provides that “[a] person is guilty of rape of a child in
the third degree when the person has sexual intercourse
with another who is at least fourteen years old but less
than sixteen years old and not married to the perpetrator
and the perpetrator is at least forty-eight months older
than the victim.” Wash. Rev. Code § 9A.44.079. Thus,
Laursen’s sexual relationship with J.B. was legal under
state law because she was not “less than sixteen years old.”
Id. However, a separate Washington statute provides that
“[a] person is guilty of sexual exploitation of a minor” if

the person “[a]ids, invites, employs, authorizes, or causes a
minor to engage in sexually explicit conduct, knowing that
such conduct will be photographed . . .” Wash. Rev. Code
§ 9.68A.040. Consequently, in the state of Washington,
Laursen’s sexual relationship with J.B. was legal but the
production of pornography stemming from that relationship was not [emphasis added].
***
[Laursen’s Privacy Issue Argument]
Laursen contends that the child pornography statutes at is‑
sue are overbroad because he has a protected privacy interest
in taking intimate photographs in the course of a consensual
sexual relationship. We disagree. A consensual sexual rela‑
tionship between adults is constitutionally protected. See,
e.g., Eisenstadt v. Baird, 405 U.S. 438, 453, 92 S.Ct. 1029, 31
L.Ed.2d 349 (1972). However, that constitutional protection
has not been extended to sexual relationships between adults
and children [emphasis added].
***
Given that J.B. was a minor, using her to produce pornog‑
raphy is unquestionably prohibited conduct, and Laursen’s
overbreadth challenge fails.
***
[The Court’s Conclusion]
Sufficient evidence was presented by the government to
sustain Laursen’s convictions for the production and pos‑
session of child pornography. The fact that Laursen’s sexual
relationship with J.B. was legal under Washington law did
not legitimize the production and possession of child por‑
nography under state or federal law. Laursen’s constitutional
challenges lack merit, and the district court’s evidentiary
rulings were sound.

My Thoughts
7 While Laursen is certainly an atypical child pornography

case, it reminds us that a defendant doesn’t have to use a
computer in order to wind up as a defendant in a child
pornography prosecution.
7 Lauren’s lawyer gave it his all, but he never had a chance—
you could see what the end result was going to be.
Buck Files, a member of TCDLA’s Hall of Fame and past president of the State Bar of Texas, practices in Tyler, Texas, with the
law firm Bain, Files, Jarrett & Harrison, PC. He can be reached
at bfiles@bainfiles.com.

Send your kudos, katcalls, and/or letters to
Editor Sarah Roland at sarah@sarahroland.com
or Craig Hattersley at chattersley@tcdla.com.

A
 shout out to Cory Roth of Houston for his recent success in an extremely convoluted case (assault family
violence). D, a 57-year-old Navy vet who accumulated
some wealth and property, was accused by the half-sister
of one of his kids. She moved from California to “take
care of” D though she hadn’t spoken to or seen him in
over a decade, bringing 9 kids. D rented her a house, but
worried the kids were being left alone and called the
police. D went to house, where she claims he kicked, hit,
punched, slapped, and pulled her hair, leading to 911 call.
Judge decided there was no evidence of family relationship, so he did not include family violence language in
the jury charge. Cory says the prosecutor told him before
trial they were going to dismiss and proceed on the Vio
lation of Protective Order charge that came out of the
case. Bottom line: The VPO was dismissed and a Kidnapping charge was reduced to an Unlawful Restraint, time

served. Congrats, Cory, on persevering through all the
twists and turns for a just end.
S arah Roland sends a shout out to Chris Abel, board
member from Denton. Chris has started the year off on
a huge winning streak, with Not Guilty verdicts in three
DWI trials and two assault family violence trials, as well
as a huge appellate reversal in a solicitation of capital
murder case in the Second Court of Appeals, Lathem v.
State. Sarah says he’s too humble to include his string of
dismissals, but we’ve got no problem mentioning his successes. Way to go, Chris!
K
 udos to new editor Michael Mowla for his work on the
online version of the SDR. The critics are raving about the
new format he’s introduced to the feature, adding to its
functionality with his characteristic panache.
V
 ik Vij and second chair Daniel Lazarine experienced

The latest members receiving the TCDLA Trial Warriors certificate—for attending all the TCDLA DWI seminars within a two-year
period—are Dale Stemple II, Phillip Goff, and John Eastland. The award was presented by President John Convery during the
4th Annual Lone Star DWI seminar held January 27 in Austin.

slight consolation in one of those losing cases that are
all too familiar to defense lawyers. As Vik noted: “Horrible facts. 6th DWI, all since 2009. Terrible driving. High
blood. Awful behavior. . . All on video.” A tough case with
difficult witnesses, one who “argued and exaggerated.” In
the end, D got six years—but it was less than the offer as
well as the maximum sentence. Sometimes it’s the little
victories that sustain us through the hard times.

You can still get a
reduced rate for
Rusty Duncan!
Beginning March 1 and running through
May 24, you can still get the pre-reg rate
for Rusty
Pre-Registration Rate*
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$495
Judge USB**
$300
New/Veteran Lawyer USB** $300
Public Defender USB †
$300
Non-member USB
$720
Add Book(s)
+$100
*Note: After May 24th, books and USBs
are limited.
**Attorneys practicing fewer than five
years or more than 45 years and judges
receive reduced registration fees.
Public defenders must work in one of
the 16 Texas PD offices or a Federal Public
Defender office.
†

If you miss out now, it’ll run you
another $100, so act now:

www.tcdla.com

Billy Ravkind
William Morris Ravkind, a 30-year member of
TCDLA, passed away January 29 after a storied
career. Billy earned a bachelor’s degree in busi
ness administration at the University of Texas
at Austin. He served as a first lieutenant in the
U.S. Army, then received his law degree from
Southern Methodist University, where he was
editor of the Law Review and graduated first
in his class. A colorful, unconventional, and
sought-after attorney, he first gained attention
for his defense of Jamiel “Jimmy” Chagra, who
was acquitted of the 1979 murder-for-hire of
John H. Wood Jr., a federal judge in San Antonio.
Of his flair for the dramatic, Billy said, “You’ve
got to do something to let them know you’re
here, like trip over cords, bang into tables, lose
your glasses.” During his closing argument in
a trial years ago, he grabbed a squirt gun that
the judge kept. He pointed it to his head and
dropped to his knees to make a point about
witness coercion. He is survived by wife Dodi
Ravkind, daughter Kathi Sebastian, brother
Sidney Ravkind, sister Joan Ravkind Susman,
stepchildren Mark Anderson and Laurie
Anderson Holden, and three grandchildren.

If You’re Going to Rusty Duncan . . .
It’s all new this year, and you’re going to need to know a few things before heading out.
First thing to know: The whole seminar is being held at the Hyatt Regency. No more waiting for shuttle
buses or hoofing it in 90-degree weather to the convention center. But wait! There’s more! There’ll be a
direct feed to your Hyatt hotel room. You don’t feel up to shaking out of your PJs one morning? Kick back
and watch the presentations in your room on Channel 56. On the right is a map of the general layout for
this year’s festivities. The top portion shows the Hill Country level, site of the yearly membership party.
The Friday-night party, featuring a live band, will once again be held in the Main Ballroom (on the left in the figure).
Registration will be held in Los Frios Foyer (top right), which is just up the escalator from the ground floor, also site
of the Members Reception. LEI merchandise will be displayed for sale in the rooms on both sides of the foyer. Our
exhibitors will be showing their wares throughout the Hill Country level, interspersed with food and beverages.
Most of the action will be on the Ballroom Level of the Hyatt, by elevator or up the escalator from the
lobby. The Main Ballroom hosts the Membership Party as well as general sessions (shown on the left of
the figure). Not feeling particularly sociable then? The Rio Grande Ballroom (on the right) features a direct
feed from the Main Ballroom, as well providing tables for hunkering down over a cup of coffee or your
continental breakfast. When the seminar shifts to two tracks, Tracks 1 and 3 will be in the Main Ballroom,
with Tracks 2 and 4 in the Rio Grande Ballroom.
New for 2017 are Town Hall meetings, held on the Hill Country level, one level up from the Ballroom level.
These can be accessed via stairs (shown in the top left of the figure) or by elevator. These meetings will
cover cutting-edge issues and issues of current interest in the topics Specialty Courts—Judicial (moderated by the Hon. Bill Sowder), Juvenile Law (moderated by Kameron Johnson), and The Healthy Practice
Paradigm (moderated by Rick Wardroup). Moderators will conduct and guide the discussion with attendees,
choosing the areas to be discussed and presented. Your attendance and participation is key to meetings.
This year’s Hall of Fame presentation will feature a sit-down lunch to honor our newest inductees, held in
the Losoya Conference Center (shown in the bottom of the illustration). To get there, head out the front of
the Hyatt, crossing at the light to the left, then passing in front of the entrance to the parking garage to the
doors just down the way. You must purchase a ticket to attend this special event.
Family-friendly events this year kick off on Thursday afternoon during a pause in seminar action. For the
3:40 break, treats will be served up in an Ice Cream Social. You’ll likely not have much trouble talking the
tribe into venturing down from the hotel room to share in the goodies and good times. Don’t forget that
San Antonio offers a wealth of places to visit and things to do with the family, including (but not limited
to) the DoSeum (Children’s Museum), San Antonio Zoo, Six Flags, Sea World, San Antonio Aquarium, Riverboat Dinners, Witte Museum, Scobee Planetarium, and the Tower of the Americas.
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Can the Ails of the
Cross-Race Effect
on Eyewitness
Testimony Be
Cured?
Kristin R. Brown
I

n 1984, a man broke into Jennifer Thomson’s home, where he
raped her (“The Story of Ronald Cotton,” retrieved from www
.innocenceproject.org/cases/ronald-cotton/). At trial, Thompson
reported having made considerable effort to memorize her at‑
tacker’s face. Thompson was highly confident she would be able
to recognize him again, given the opportunity. Thompson soon
identified Ronald Cotton as her attacker from a photo lineup.
Thompson later identified him again in a live lineup. She said
she was 100% sure of her identification. Cotton spent ten years
in prison before he was proven innocent through DNA evidence.
When Thompson was later presented with the man whose DNA
was a match to the DNA left at the scene, Thompson stated she

had never seen him before. Thompson is white, Cotton black.
Some of the most damning evidence against a criminal
defendant comes from an eyewitness to the event. Unfortunately,
where the eyewitness is of a different race than the perpetrator,
grave errors can occur in identification. The cross-race effect
refers to the finding that humans encode, and thus remember,
members of the same race better than members of other races. In
fact, a same-race face is 2½ times more likely to be remembered
and recognized by a white eyewitness than a cross-race one. This
leads to disastrous consequences: Recent analyses show that
eyewitness identification error accounts for nearly one-third of
wrongful convictions. In terms of false identifications, the wrong

suspect is more than 150% as likely to be chosen in a cross-race
situation. When an innocent person is wrongly convicted, our
whole system of justice suffers—and a guilty party remains free,
perhaps permanently.

What Causes the Cross-Race Effect?
There are two basic classes of CRE theory: perceptual learn‑
ing models and alternative social cognitive theories. Perceptual
learning models suggest that lack of experience or contact with
members of other races is what causes the CRE, and that through
increased contact, we can fully eliminate the effect. However,
according to recent meta-analysis, one’s level of quality expe‑
rience with members of the target race does matter; but the
relationship between experience and effect is weak. Further, it
is not clear why experience matters. Two competing cognitive
mechanisms have been proffered: first, that expertise allows the
cross-race (CR) face to be processed in a configural manner, as
same-race (SR) faces are. Without that experience, processing
occurs in a feature-based manner or piecemeal fashion (Hu‑
genberg et al., 2010).
The second mechanism advanced, the “face-space model,”
offers that faces are represented in memory like a series of dots
on a grid-board, and that SR faces are represented in a more
spread-out fashion, allowing one at a time to be selectively cho‑
sen. CR faces, on the other hand, are grouped tightly together at
the periphery, so that when an attempt is made at recall, more
than one is brought into focus.
Social cognitive theories focus on how social categorization
of same- and cross-race faces affects the process of encoding
(Hourihan et al., 2013). The feature selection-model suggests
that the CRE is due to our tendency to think categorically about
CR or “out-group” members, whereas we individuate SR or “in‑
group” members (Hugenberg et al., 2010). Individuation allows
us to fully attend to the entire face. The cognitive disregard model
holds that the CRE (and other in-group/out-group biases) occur
because we simply disregard those who are not in our group
(SR). Because we did not pay attention at encoding, we cannot
later retrieve the proper image. The ingroup/outgroup model
advanced by Sporer (2001b) suggests that we can be motivated
to effective processing if the CR target is believed to be an “in‑
group” member. Recent research, however, shows that the cause
of the CRE is most likely a hybrid of all of these.
Hugenberg and colleagues (2010) advanced the Categorization-Individuation Model, arguing that social categorization,
perceiver motivation, and perceiver experience in CR faces
work collectively during encoding. Though it is believed that
most of the time all three processes are at play, there may be
situations where perceivers can be motivated to eliminate the

CRE. Individuation occurs where a person discriminates within
the individual samples in a given category—for instance, tak‑
ing time to really look at a particular color in a set of crayons.
Categorization, on the other hand is when you only look at the
characteristics that make the crayon similar to all the other
crayons in the box. Hugenberg and colleagues argue that gen‑
erally we look at CR persons as just another crayon in the box,
whereas with SR persons, we look at the individual crayon and
what makes it different from the others. It is important to real‑
ize that social categorization occurs almost immediately upon
contact. However, because individuation takes time, it requires
additional motivation—motivation that is often not present for
CR faces (Hugenberg et al., 2010).
Individuation, however, can be manipulated in some cir‑
cumstances. A recent study shows that when a perceiver feels
the distinctiveness of his group threatened, the CRE is lessened.
The threat of losing group distinctiveness causes us to try to dif‑
ferentiate “us” from “them.” This is accomplished by perceiving
both groups as “homogenous,” resulting in a reduced ability to
recognize SR faces. The most recent studies show that while
the CRE can be lessened with instruction, elimination may be
impossible. Oddly, in the Pica et al. study, instructions to black
participants improved both same- and cross-race sensitivity.
There are additional arguments that the CRE affects not
only encoding, but retrieval as well. Witnesses have a more
lenient response criteria for CR faces, meaning they are more
likely to choose a CR face than a SR face when uncertain regard‑
ing identity—erring on the side of mistake, rather than caution.
This equates to more false identifications, and potentially more
wrongful convictions. Encoding processes and cross-race con‑
tact is an “estimator variable.” Estimator variables, unlike system
variables, cannot be controlled by outside sources. An example of
a system variable is the instruction set given to a person during
a lineup procedure (Bornstein et al., 2013). In some instances,
special instructions given prior to retrieval—for instance, at
the lineup procedure—may lessen or eliminate the CRE. Born‑
stein’s replication of the Hugenberg (2007) study reiterated that
informing persons prior to lineup of the cross-race effect might
moderate the results, though not end in a reduction of the CRE.
Rather, instruction made the participants more conservative,
and this resulted in fewer false identifications. The lack of suc‑
cess in retrieval moderation of the CRE reiterates the fact that
the effect occurs at encoding.
Raising Awareness—In
Hopes of Preventing the CRE
It is important to ask what can be done? And, who should be
targeted? It certainly is nonsensical to believe that we can pro‑

vide the necessary experience with other-race faces and the
motivation to individuate to an eyewitness. If we could reach
the witness prior to the crime, many different methods could
be used to intervene that could reduce or possibly eliminate the
CRE (Wilson et al., 2013). However, we cannot train and “pre‑
motivate” the entire population, and we do not know the identity
of a witness before a crime has occurred and been reported, at
the earliest. Further, the effects of training are short-lived, so
the witness training must be continuously maintained (Wilson
& Hugenberg, 2010).
Pre-Encoding Influences
Categorization results in a failure to differentiate what makes a
person unique from others. While training of the general public
is simply not a viable option, training of police officers can be
systematic and influential. Studies show that as a rule, police
are no better eyewitnesses than the general public. This is true
for both facial recognition and recall (except under conditions
of prolonged exposure). Because police officers are often eye‑
witnesses—e.g., an officer is called to the scene where he comes
into contact with the suspect—and we can expect that this will
happen as part of their job, it is logical to train officers, providing
a high-quality cross-racial experience and motivating them to
individuate. It is important to note that the CRE does not occur
due to racial prejudices; therefore, racial sensitivity training is
not the training at issue here. Further, because the witness must
personally be motivated to individuate, we must be sensitive
to the reasons that police would want to individuate (so that
the bad guy is punished and no innocent person is wrongfully
convicted, costing precious agency and personal resources).

Can We Remedy the CRE?
Though we may be only able to train select populations in an
effort to reduce the CRE in the pre-witness stage, there are a
number of additional things that can be done to prevent decision
errors or lessen the effect of the CRE in a criminal prosecution
(Wilson et al., 2013).
Post-encoding Influences
Lineup Construction:

Police tend to be less careful in selecting similar fillers when
creating CR lineups than when creating SR lineups. Though this
may be attributable to experience and categorization, a simple
remedy is to have an SR officer create an unbiased lineup filled
with foils of proper similarity.

Lineup Instructions:
One of the key factors in reducing decision errors is the
elimination of suggestibility in lineup instructions. While un‑
biased instructions tend to result in fewer correct choices, or
hits, they also result in fewer misidentifications. However, if
the point of the justice system is to make sure the verdict is
“just”(defined as guided by truth, reason, justice, and fairness,
see www.dictionary.com), then fewer misidentifications must
be our key focus—even if that comes at a cost of correct hits.
Lineup Presentation—Blind Administration:
Eyewitnesses are more likely to make a false identifica‑
tion (in sequential lineups) when the administrator knows the
suspect’s identity. This effect occurs even when an [unbiased]
supervisor is in the room. Further, biased administration can
negatively impact even well-encoded CR faces, resulting in
misidentification.
Confidence v. Accuracy:
As a general rule, it is especially important to record identi‑
fication procedures. However, these recordings are not as telling
for CR cases as they are for SR cases (Smith et al., 2001). These
recordings include the key reports of confidence level and judg‑
ment strategy. Confidence level is subject to many system variables
and outside biases, such that if a confidence rating is not gained
immediately at retrieval, the entire identification is questionable.
Similarly, eyewitnesses who report using relative judgments, such
as “I compared the photos to narrow choices,” make more false
identifications than those who report using absolute judgments,
such as “I just knew it was him, I am not sure why.” Response la‑
tency—or how long it takes the witness to positively identify a tar‑
get from a lineup or photo array—must also be recorded. Studies
show that for choosers, accuracy is indicated when identification is
made in 15 seconds or less (Smith et al., 2001). However, the CRE
may have additional effects on this point, especially considering
that the CRE makes one more lenient in his choosing. Further,
the length of the retention interval exacerbates the CRE (Marcon,
Meissner, Frueh, Susa, & MacLin, 2010).
Prosecutors believe that virtually all eyewitness identifica‑
tions are correct. Unfortunately, this is simply not the case. Stud‑
ies show that clerks asked to identify customers they had just seen
can only do so at a 34% accuracy rate. And, when asked to make
this same identification only 24 hours after the encounter, accu‑
racy was no better than chance levels (16%). What is incredibly
alarming about these accounts is that the clerk-witnesses stated
they were confident enough in their identifications to testify in
court regarding them. A recent study found a greater proportion

of false identifications made with high confidence levels in CR, value with regard to CR cases, is non-identifications, which
as opposed to SR, faces. The magnitude of the CRE cannot be should be trusted as diagnostic. In the Cotton case, supra, the
ignored, and fact-finders at trial must be made aware of both perpetrator left Thompson’s home after raping her, broke into
the differential rate and the lack of diagnosticity for confidence another woman’s home shortly thereafter, and raped her as well.
ratings with regard to CR identifications (Brigham et al., 2007). The second victim did not identify Cotton as the perpetrator.
Estimator variables, those that are measured after the This was treated as a non-issue in pursuing Cotton and was not
identification has occurred, are often used to determine the admitted at trial, despite being of exculpatory value (Hourihan
likelihood that a “suspect” identification is correct. How‑
et al., 2012).
ever, estimator variables are ineffective in CR
cases. The confidence level of the witness,
    Expert Testimony at Trial:
which carries great weight with a jury
and judge regarding the credibility of
“Rather than merely inform‑
the witness, is a poor “postdictor”
ing jurors that research has found
(an indicator after the event has
eyewitness testimony is fallible,
A study of jurors
already occurred) of accuracy.
it might be useful to give them
concluded that
In fact, studies show that con‑
examples of field research in
only
18%
would
fidence levels correlate to just
which even SR identifica‑
tions are highly suspect.” It
under 30 percent accuracy in
vote to convict
appears unequivocal within
CR cases. Neither confidence
where there were no
level nor judgment strategy,
the scientific community that
eyewitnesses.
while possibly useful indica‑
CR eyewitness testimony is
tors of accuracy in SR cases, are
less credible than SR eyewitness
adequate in CR cases. This is im‑
testimony, which is already highly
portant because the ruling set by the
suspect. Wilson et al. calls the evi‑
Supreme Court in Biggers relies heavily
dence for the CRE “reliable, robust, and
on confidence to determine accuracy, yet
overwhelming, a real and systematic bias that
confidence, decision-time, and judgment strategy
unduly harms suspects that are not of the witness’s
have little effect in CR cases (Smith et al., 2001). The same is ethnicity.” In fact, in writing this paper, this author only found
true with regard to confidence levels prior to lineup (i.e., at one article whose writer implied the opposite: Importantly, Bar‑
the scene of a crime) with regard to CR witnesses (Hourihan, tolomey was a prosecutor for the New Jersey Attorney General’s
Benjamin, & Liu, 2012).
office at the time she authored the article, and the New Jersey
Though the CRE is quite robust, the general public is rela‑ Supreme Court had just authored the opinion in Cromedy, for
tively unaware of it. In fact, a recent study by Abshire and Born‑ which appeal Bartolomey had authored an amicus brief in sup‑
stein found that less than half of a mock venire knew anything port of the state’s position. New Jersey v. Cromedy, 727 A.2d 457
about the CRE. Further, even among those who were aware, (N.J. 1999)(holding that all courts must specifically instruct
little value was given to the effect, considering the power it can jurors of cross-racial identity issues in certain cases).
have over the eyewitness account. Finally, the study found that
Bartolomey argues that the evidence of the CRE is “hardly
black mock jurors were more aware of the phenomenon than overwhelming,” and that any such effect will decrease and disap‑
white. A separate study of jurors in a mock trial concluded that pear as the world becomes more and more multicultural. She
only 18% of jurors would vote to convict where there were no further argues that expert testimony regarding the CRE puts a
eyewitnesses to a crime. However, 72% would convict on the “cloak of expertise on questionable stereotypes about interra‑
same facts if there were one credible eyewitness. Finally, even cial recognition that may or may not reflect the recall capacity
when the eyewitness was fully discredited, the conviction rate of a witness,” demeaning that witness in the eyes of the jury
remained high—at 68%—never returning to the previous “no for no reason other than that the witness and defendant have
eyewitness” level, despite the eyewitness being shown to be not different-colored skin. The quote from Wilson et al. (2013) at
credible. Bryan S. Ryan, Note, Alleviating Own-Race Bias in the beginning of this section counters the statements by Bar‑
Cross-Racial Identifications, 8 Wash. U. Jur. Rev. 115, 122 (2015) tolomey in two ways: First, it shows that expert witnesses are
(internal citations omitted).
proper in all eyewitness cases under the rules of evidence; and
However, one item that must be recorded, and is of great second, it balances against the argument that any instruction

or witness would invade the province of the jury, calling into
question the credibility of the witness simply because it is a
cross-race identification.
Federal Rule of Evidence 702 (most state rules are very
similar) provides that an expert witness can give opinion or
other testimony where the expert’s scientific, technical, or other
specialized knowledge will help the trier of fact understand the
evidence or determine a fact at issue in the case. Fed. R. Evid. 702
(2015). Some benches have held that the CRE is common-sense
information that all jurors are intuitively aware of. Cromedy,
727 A.2d at 463–64. Based on this, a judge may deny an expert
witness, holding that expert testimony therefore would not as‑
sist the jury in making a factual determination. However, these
cases are aging, and in many states, expert witnesses are being
allowed to testify as to the CRE, especially as it has become
better known (and thus accepted under the Daubert standard
codified in Fed. R. Evid. 702).
Jury Instructions:

Traditional methods of legal safeguarding, such as pre‑
trial hearings, cross-examination, and closing arguments, have
proven insufficient in preventing wrongful convictions, espe‑
cially those based on CR identification.
Bartolomey argued that criminal trial procedures have
evolved to allow “maximum opportunity to expose a case of
mistaken identity” through the traditional methods named
above and through alibi witnesses, character testimony, or DNA
evidence; therefore, jury instructions regarding the CRE are not
biased, but completely unnecessary. The problems with Bar‑
tolomey’s argument are numerous. In fact, Bartolomey makes a
key point against her argument without even realizing she did so:
Absent an ironclad alibi or definitive DNA results . . . it
is difficult to prove with a scientific certainty the negative
fact that a defendant was not at the crime scene. Archival
studies seem to offer little hold of yielding hard scientific
data in this area.
The Constitution and thus the American system of justice re‑
quire that the Government prove the accused guilty beyond a
reasonable doubt. It does not require the accused to put forth
any evidence. Why? Because, it is virtually impossible for an
innocent citizen to disprove a negative. Further, we have had
each of the traditional methods Bartolomey named for decades,
yet wrongful convictions based on eyewitness identification still
occur. Though some have been cleared by DNA evidence, the
larger majority of crimes in which eyewitness testimony sealed
a conviction did not yield any type of DNA evidence by which

the now-convicted person could be cleared (or proven guilty).
Bartolomey also argues that compared to research experi‑
ments, which employ mostly “unmotivated college students,”
real-life crime victims are highly motivated to pay close at‑
tention to the perpetrator. The crime itself “cues an onlooker”
to pay attention, as his identification might be needed in the
future, Bartolomey argues. The facts in Neil v. Biggers showed
that even the most well-designed experiment could not com‑
pare to a knifepoint sexual assault that lasted between 15 and
60 minutes, during which the victim studied the perpetrator,
making an identification unlikely to be tainted by witness bias.
However, this is exactly what occurred in the case of Ronald
Cotton, noted at the beginning of this paper, and Bartolomey’s
theories simply do not hold water.
In cases where expert testimony is not allowed, and prefer‑
ably in addition to such testimony, the jury should be provided
with instructions that inform them of the issues with CR identi‑
fication, and require them to make a credibility finding. This is
both impartial, yet instructive. Unfortunately, as shown above,
even where the confident witness has been found incredible,
the damage brought by his testimony may be difficult to im‑
possible to repair. Bryan S. Ryan, Note, Alleviating Own-Race
Bias in Cross-Racial Identifications, 8 Wash. U. Jur. Rev. 115,
122 (2015)(internal citations omitted). However, it is a start.
What cannot happen is qualified instructions: In the Cromedy opinion, the New Jersey Supreme court held that a jury
instruction on cross-racial identification is required where: (1)
identification is a critical issue in the case; and (2) the identi‑
fication is not corroborated by any other admitted evidence.
Cromedy, 727 A.2d at 467. The qualification is improper because
it is then discretionary upon the court to decide if corrobora‑
tion exists. In the Cotton case, the State offered at trial a flash‑
light found in Cotton’s home that “resembled” the one used
by Thompson’s attacker, and evidence that the rubber on the
bottom of a pair of shoes belonging to Cotton was “consistent
with” rubber found “at one of the crime scenes” (www.innocence
project.org/cases/Ronald-cotton/). This alone could be enough
evidence for a trial court to find corroboration exists and not
require the instruction. And yet, Cotton was innocent—a victim
of the cross-race effect.
Other Thoughts
While race is the most obvious category in which individuation
should be focused for improvement, it is by no means the only
group for which categorization occurs. Indeed, the in/outgroup
categorization has been found for gender, age, and even to which
university one “belongs.” This shows there is no limit as to the
levels and groups to which individuation bias might be found.

Indeed, studies show that age may additionally contribute to the
CRE because as people age they generally are less discriminatory, basing choices on familiarity as opposed to recollection,
magnifying the CRE and resulting in higher rates of false identification. Though police might be trained on CR group bias, it
would be imprudent to suggest we can eliminate all bias, and it
is important to consider such effects when it comes to eyewitness identification—both in research and in trial.
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“Pass Out” vs.
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How Alcohol
Can Affect
Memory
(And Why It
Matters)
Brandon Barnett
& Dr. Kelly Goodness

A

s one can imagine, many criminal cases involve events
that occur after a person becomes intoxicated. This is
especially true for cases involving sexual offenses. In these
alcohol-fueled incidents, the issue of memory can play a large
part in the case. When I encounter these intoxication issues in
sexual assault cases, I often employ the assistance of a forensic
psychologist as either an expert consultant or expert witness.

What follows is an interview that I conducted with psychologist
Dr. Kelly Goodness regarding how alcohol can impact a person’s
memory and how it can apply to the sexual assault context.
Q: Dr. Goodness, how is alcohol related to memory?
A: Alcohol is a potent amnestic agent. Beginning with just one
or two drinks, alcohol can produce detectable disruptions

Q:
A:

Q:
A:

Q:
A:

in memory. As the dose increases, so does the potential
magnitude of the memory impairment, all the way up to
the total inability to recall events during a drinking episode,
otherwise known as a blackout.
How does alcohol disrupt memory formation?
There are three general processes involved in long-term
memory formation, all of which can be impacted by alco‑
hol. First, information must be perceived by one or more
of the senses (sight, hearing, taste, smell, and touch) to
form a sensory memory, which can last a few seconds.
Second, if concentrated on for more than about eight sec‑
onds, sensory memory can be transferred to short-term
memory to be retained. Short-term memory can last from
seconds to minutes, depending on distractions and ability
to rehearse or repeat the information. Third, once some
kind of association or sufficient repetition has occurred,
information can be consolidated, encoded, and trans‑
ferred from short-term memory into long-term memory,
which then makes the information available for later recall.
Alcohol affects all stages of the memory process, but
the primary effect is on the transfer of information from
short-term to long-term memory storage. The drinker can
recall long-term memories that were established before they
became intoxicated, but their ability to transfer information
into long-term storage can begin to degrade with just one or
two drinks. As the dose of alcohol increases, the impairment
increases and can culminate in blackouts. When blackouts
occur the individual can participate in complex activities
and even very emotionally charged events that they later
cannot remember.
You mentioned blackouts. What exactly is a blackout?
Blackouts are periods of amnesia caused by excessive con‑
sumption of alcohol, during which a person actively engages
in behaviors, but the brain’s ability to create memories for
what transpires is impaired or nonexistent. This leaves holes
in a person’s memory that can range from spotty recall for
events of the previous night (or drinking episode) to the
utter absence of memory for large portions of an evening.
The person is still able to carry on conversations, engage in
activities, and respond to others. They just will not recall
some or all of what occurred.
Are there different types of blackouts that a person can
experience?
Yes. There are En Bloc Blackouts and Fragmentary Blackouts.
Blackouts are classified based on the extent of amnesia. The
amnesia can be total (“en bloc”) or partial (“fragmentary”).
En Bloc blackouts are classified by the inability to later
recall any memories from the intoxication period, even
when prompted or given cues.

		
x No matter what happens, you can never recall it.
		
x	The information was never recorded so recall is not
possible.
		
x	Memory of what transpired cannot be restored through
hypnosis or any other means because no memory ever
truly existed.
		
x	It is difficult to determine the end of this type of blackout
as sleep typically occurs before they end.
		 Think of a loved one you have known who has Alzheimer’s.
They may tell you what they had for dinner and five minutes
later tell you the exact same thing. They never recorded the
event of initially informing you in the first place, so they
tell you again. En Bloc blackouts are essentially the same
phenomenon—just with a different cause.
		  Fragmentary blackouts are characterized by the inability
to recall some events from an intoxicated period, but not
all events.
		
x	The person may be unaware that memories are missing
until reminded by others of the existence of these “gaps”
in memory.
		
x	Cues can help them remember at least some of what
happened because at least some of the information ac‑
tually was recorded.
		
x	They may have more snapshot-type recall, and it may
not be in sequential order.
		
x	Research indicates fragmentary blackouts are far more
common than en bloc blackouts and likely involve al‑
cohol-induced deficits in contextual memory.
Q: Is a blackout different from passing out?
A: Yes, they are different. Although many people refer to “pass‑
ing out” as going to sleep following ingestion of alcohol,
when I say “pass out” in my testimony or describing the
research, I am referring to the more formal definition as
used in the field of alcohol treatment, in which a pass out is
a loss of consciousness due to excessive alcohol intake. By
definition, blackout and pass out are mutually exclusive: A
blackout is amnesia for the events of any part of a drinking
episode, without loss of consciousness. A person in blackout
continues to interact and perform complex activities, but
has amnesia for these events. A person who is passed out is
unconscious and is not having any behavioral experiences
to record.
Q: Can blackout and pass out co-occur?
A: Yes. Passing out and blacking out can co-occur. Under the
right conditions, a person who consumed alcohol to the
point of passing out can be awakened from sleep, engage
in activities, and have a blackout for that time period.
Q: Can you tell if someone is having a blackout?
A: Determining whether someone is in a blackout state

from their behavior alone is next to impossible. To out‑
side observers, the person may appear to be aware and
functioning well enough. Even loved ones are unlikely
to know. During blackouts, people can participate in
events ranging from the mundane, like eating food, to
the emotionally charged, like fights or serious aggres‑
sion, with little or no recall. They can drive a car, have
a normal conversation, or engage in sexual relations.
Research designed to bring about blackouts shows that
those who are in the midst of an En Bloc blackout can
easily recall things that have occurred within the last two
minutes, yet they cannot recall anything that occurs during
the episode prior to this period.
Q: From your knowledge of the research on this topic, what
causes blackouts?
A: Blackouts are caused by the selective effects of alcohol on
specific brain systems and involve a breakdown in the pro‑
duction and utilization of proteins and neurotransmitters in
the brain. Blackouts can occur from rapid consumption of
alcohol, such as guzzling, chugging, or shots and are more
likely with consumption of hard alcohol or the combination
of hard alcohol and beer, versus beer alone.
Q: Is there a typical Blood-Alcohol Concentration (BAC) at
which a blackout is likely to occur?
A: Blackout BAC’s are individual dependent, but we know
the blood-alcohol level is typically very high (above 0.25)
when a blackout occurs. Some recent studies indicate .28 to
.30 as the median BAC at which blackout is likely to occur.
Still, a person can experience a fragmentary blackout with
a BAC as low as .08 and an en bloc blackout with a BAC of
.14 and above. These can only be used as estimates.
Q: Is intoxication level synonymous with blackouts?
A: No. Intoxication depends not only on the blood alcohol
level, but on the rate of increase and tolerance of the indi‑
vidual. One may have a blackout without appearing grossly
impaired. One may be drunk with poor judgment and con‑
trol but not blackout. This is why even eyewitnesses may be
(and usually are) unaware that a person is having a blackout.
Q: Are there any known risk factors for blackouts?
A: Yes. The following are risk factors typically associated with
alcohol blackouts:
		
x	Drinking on an empty stomach as there is less food to
absorb alcohol
		
x	History of serious head injury
		
x	Heavy drinker—but to be sure—a blackout can happen
with a single drinking episode, and naïve drinkers are
not immune
		
x	History of prior alcohol blackouts—past history of
blackouts shows the person is vulnerable and also can

produce damage that predisposes the person to future
blackouts
		
x	Genetic predisposition
		
x	Alcohol in combination with certain common drugs
		
x	Female
Q: Why are females more vulnerable to memory impairment
when drinking?
A: Several reasons.
		
x	Females typically weigh less.
		
x	They also have less water in their bodies, which means
that they cannot dilute the alcohol as well, which can
result in a higher alcohol levels in the brain.
		
x	Females are more likely to skip meals to save calories
when they drink, which means there is less food in the
stomach to help absorb alcohol.
		
x	Females are more likely to drink beverages that are
higher in alcohol concentration, such as wine and mixed
drinks rather than beer.
		
x	Females have less of an enzyme in the gut that breaks
down alcohol before it gets into the body. In fact, studies
have shown that it takes much less alcohol for women
to experience blackouts than for men.
Q: What does research indicate is the prevalence rate of black‑
outs?
A: Research shows that 50% of college-age drinkers experi‑
ence blackouts. Further, one in four college students who
drink will experience a blackout in a given year. Although
blackouts commonly occur with alcoholics, blackouts also
occur in 25% of social drinkers.
Q: How can we know if a blackout is real or feigned?
A: It is hard to know. However, we can look at the known risk
factors I previously discussed to determine whether the
person was at a legitimate risk of experiencing a blackout.
Q:		 How does a drinker usually know if they passed out or
experienced a blackout?
A: The short answer is they often do not know—and they es‑
pecially do not know for sure, given holes in their memory.
Passout or blackout experiences are deduced from the cir‑
cumstances in which the drinker finds themselves once
they rouse, or from the information they are provided by
others, or a combination of both. Losing time through pass
out or a blackout can be very disturbing to an individual.
Once they wake, begin to sober, or are confronted by
information from their surroundings or facts alleged by
others, drinkers do what we all do all the time—they try to
make sense of their situation by filling in the blanks with
what seems logical to them. Their efforts may lead them
to inaccurate assumptions and conclusions. This can be
particularly true when the drinker has personal (i.e., reli‑
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gious, moral, employment) reasons for being distressed by
behaviors such as those involving sexual activity.
Can you explain how you would distinguish between a
blackout and a passout?
The fact patterns must be considered. If people are so in‑
toxicated that they are rendered unconscious, it should take
significant time to return to normal cognitive and motor
functioning. On the other hand, if a drinker was able to get
up, communicate generally coherently, engage in physical
movement, but later could not recall doing so, a blackout
is much more likely.
In a sexual assault allegation, why is it significant that the
complainant might have been in a blackout rather than
passed out?
Many who have experienced a blackout presume they physi‑
cally and mentally could not have initiated or participated
in sexual activity since they have no memory of doing so
and may conceptualize themselves as someone who would
never engage in sex in that situation or perhaps even with
that person. Moreover, the notion they may have engaged in
sex may bring them great cognitive dissonance and angst.
As such, they may jump to the conclusion that they were
passed out, which by definition (unconscious) would mean
they could not have participated. In reality, those who are in
a blackout can, and do, engage in very complex behaviors,
including initiating and participating in sexual activity they
simply will not recall because the memory traces were not
encoded. To be sure, a person in a blackout can continue
to perform any number of complex behaviors including
driving, making purchases, arguing, criminal activity, and—
importantly—initiating and engaging in sexual activity,
making it sometimes vital for fact finders to understand
the psychological science related to blackouts.

x x x x x x x x
As you can see, alcohol can have a significant impact not only
in the decisions that a person makes, but also in the way they
remember those decisions. In the sexual assault context, this
is particularly important because a complaining witness may
engage in (and perhaps even initiate) sexual behavior and not
remember what he or she did. Without a memory of the night’s
events, the complaining witness might mistakenly believe that
they were “passed out” when the sexual behavior occurred, and
that they were taken advantage of by an opportunistic assailant—
when in all reality, they were an active and willing participant.
Based on their words and actions, others around them, including
their sexual partner, would have no idea that the person was
experiencing an en bloc or fragmentary blackout.
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Depression:
A Painful Road to Suicide

Dr. M. K. Hamza & Dr. Shelley Harris
Depression and suicide too often plague our society. This is especially true
when it comes to members of the legal community. The purpose of this
article is to define depression, discuss the connection between
depression and suicide, specifically with adolescents, and examine
the intricacies legal professionals need to understand when representing
clients who are diagnosed as depressed and/or suicidal.

What Is Depression and
How Dark Can It Become?

thinks, and behaves and can lead to a variety of emotional,
social, behavioral and physical problems.

Definition

Assessment
Depression is a long, dark, and deceptive road to unpredictable
mortality. Feeling extreme pain from trauma can trigger a de‑ It is the responsibility of a mental health professional to assess,
pressive state, oftentimes leading to a numb, worthless feeling identify, and recognize which depression type the client is suffer‑
of oneself. Without proper attention, depression can result in ing from. Then, together through a therapeutic alliance, decide
on the appropriate and most effective treatment plan.
serious consequences.
Misdiagnosis means wrong treatment
Depression can oftentimes become
Suicide
and an undesirable outcome(s).
a saturated term used to describe
is the second-leading cause
Wrong outcomes can impact
bouts of sadness. It is a main‑
of
death
for
children
and
youths
aged
the client, patient, and those
stream term used by the pub‑
10–24. In fact, more teenagers die each year
that care for their loved ones
lic but with much confusion
in many negative or even
and lack of understanding.
from suicide than from cancer, heart disease,
life-threatening
ways. It can
Mental health professionals,
AIDS, birth defects, pneumonia, and
provide you (the legal profes‑
however, refer to the Diagnostic
influenza combined.
sional) with the wrong diagnosis in
and Statistical Manual (DSM) when
helping make a decision related to legal mat‑
defining depression. DSM-5, the latest edi‑
tion, is published by the American Psychiatric Association’s ters. Understanding your client’s mental health is imperative to
leading authorities of professionals in the field who research and representing them appropriately. Therefore, it is tantamount that
practice the understanding and treatment of mental disorders. the mental health professional discuss all options of treatment,
It is the standard reference for clinical practice in the mental including in-patient, out-patient, sessions, and medication so
health field, and includes a classification of mental disorders that the individual client or patient understands the severity of
associated with criteria designed to facilitate more reliable di‑ his or her depression—and the legal professional obtains ac‑
agnoses of these disorders. According to DSM-5, under the vast curate psychological reporting. Establishing an understanding
umbrella of depression, the following conditions are related to between the client, the mental health professional, and attorney
is key to obtaining the desired legal outcome.
depressive disorders:
It is not recommended that an individual self-diagnose him‑
self or herself, nor a non-mental health professional diagnose a
disruptive mood dysregulation disorder,
major depressive disorder (including major depressive epi‑ patient. Mental health professionals have completed thorough
training to properly diagnose clients. Researchers agree that
sode),
scales and assessments to diagnose clients must be conducted
persistent depressive disorder (dysthymia),
by those who are licensed to do so. This builds validity to the
premenstrual dysphoric disorder,
mental health profession as well as adds credibility to you and
substance/medication-induced depressive disorder,
all legal matters when building a case.
depressive disorder due to another medical condition,
other specified depressive disorder, and
unspecified depressive disorder.
Treatment
The common feature of these disorders is the presence
of sad, empty, or irritable mood, accompanied by somatic
and cognitive changes that significantly affect the individ‑
ual’s capacity to function. According to a study conducted by
Myles-Worsley, Weaver, and Blailes (2007), “the most com‑
mon depressive symptoms were anger/irritability, fatigue/
sleep disturbances and depressed mood” (p. 188). What differs
among them are issues of duration, timing, or presumed etiol‑
ogy (DSMS, p. XII & 155). Depression impacts how one feels,

Once an individual is accurately diagnosed with depression, it
is a fight of ownership. If properly treated, the client can live a
normal, healthy life. If left untreated, it can lead to life-threat‑
ening behaviors (American Association of Suicidology, 2014).
According to the Centers for Disease Control (CDC) (2014),
extensive research conducted longitudinally spanning the years
from 2009 to 2012, the following statistics emerged:
7.6% of Americans aged 12 and over had depression,

depression was more prevalent among females and persons
aged 40–59,
persons living below the poverty level were nearly 2½ times
more likely to have depression than those at or above the
poverty level, and
almost 43% of persons with severe depressive symptoms
reported serious difficulties in work, home, and social ac‑
tivities (CDC, 2014, www.cdc.gov/nchs/data/databriefs/
db172.htm).
These statistics confirm the prevalence of depression and how
an individual suffers in personal, work, physical, and social en‑
vironments due to the depressive symptoms. It is recognized as a
disease and should not be treated lightly. Although the statistics
point to a higher propensity of population that might encounter
depression, no individual is safe from trauma or crises. Legal
professionals must recognize the impact of depression on their
clients’ daily activity’s performance—including but not limited
to social, cognitive, and emotional states and how all of those
areas impact their legal matters.
Hence, attorneys reviewing the psychiatric records of their
clients need to make sure they have been accurately diagnosed
and properly treated. Misdiagnosis is common, especially if a
full psychological evaluation did not take place. One should
ask, “Was my client accurately diagnosed and treated?” As an
example, one of the authors of this paper, based on personal
clinical experiences, would like to share the result of an im‑
proper treatment plan of a young patient that reported in a
personal letter:
Dear Doctor,
As a 15-year-old female, I was unaware of the previous
medical issues that my Mother experienced before I was
born. To me, she did everything any other Mother did.
Little did I know that she was a cancer survivor and the
cancer had had returned with a vengeance. One evening,
after discussing the next day’s agenda, she fell back onto
the bed, convulsing, and died immediately. Due to the
rapid spread of cancer, she experienced a blood clot from
her heart to her brain. Shocked and in disbelief, I screamed
out to my Father, who tried to resuscitate her, to no avail.
The ambulance arrived and took us to the hospital. After
almost two hours since our last conversation, she was
pronounced dead.
As an only child, I was lost and numb. I could not
think past the next minute. I was scared for my own life. I
knew that life continued but at the same time didn’t know
how to live it. I was in pain but couldn’t feel. I was hurt

but couldn’t cry. I took unnecessary risks because I felt
unworthy to be alive. I felt no hope. I sought help but never
found the right resource. Unbeknownst to me, I was building walls to protect myself for when it was time, almost 25
years later, to work through the grief.
Finally, at the age of 40, the grief overtook my life. I
had reached my tipping point. Over the years I had gone to
counseling, but nothing helped. Yes, I was diagnosed with
depression, but the treatment plan did not help me. I was
told to read a book, but it didn’t change my cognitive distortions. On a few occasions, I became the counselor to the
counselor. Nothing seemed to work until I learned about
the reputation of your services and the out-patient parttime treatment facility in a group setting using Gestalt
therapy and Combined Therapeutic Treatment. The psychotherapy incorporated activities and role play, something
that I was able to see, hear, and visualize. This created concrete and measurable results. It included talk, brainstorming, finding solutions, confronting issues on hand, building,
resolving, as well as listening skills. Hearing others describe
the same symptoms validated my own for the first time in
years. After a month of bonding with the shared dialogue
and breaking down the walls of depression, as I was taught
to do, I was finally able to “feel” again. I now had strategies
to use when I was at home that worked, that helped me get
out of bed and face the world. I truly believe in counseling
and utilizing strategies for those suffering from depression
because it will work if the individual is properly treated.
Finally I am not thinking of ways to kill myself; and I want
to thank you for helping me be free of depressions and
suicidal thoughts.

Depression and Suicide
It is also important to know that depression is most commonly
associated with suicide, present in at least 50 percent of all sui‑
cides (American Association of Suicidology, 2014). “Although
most people who are depressed do not kill themselves, untreated
depression can increase the risk of possible suicide. It is not
uncommon for depressed individuals to have thoughts about
suicide whether or not they intend to act on these thoughts.
Severely depressed people often do not have the energy to harm
themselves, but it is when their depression lifts and they gain in‑
creased energy that they may be more likely to attempt suicide.”
For example, suicide is the second-leading cause of death
for children and youths aged 10–24. In fact, more teenagers die
each year from suicide than from cancer, heart disease, AIDS,
birth defects, pneumonia, and influenza combined (Thibault,

2015). Suicide is the third-leading cause of death for children
ages 5 to 14 in the United States, according to the Centers for
Disease Control and Prevention. Such deaths do occur an aver‑
age of about 33 per year in the United States in children ages 5
to 11, research suggests. Unfortunately, depression or suicidal
thoughts in teens can go unnoticed, and professionals may not
realize that even when children don’t act on suicidal impulses,
their thoughts often signal grave difficulties. Hence, it is safe
to assume and realize that children with depression are more
likely to think about or attempt suicide (Weir, December 2016).
Outlined on a web-based support group for suicide, some as‑
tounding statics are bulleted below:
Up to 15% of those who are clinically depressed die by
suicide.
In 1997, suicide was the eighth-leading cause of death in
the United States. 10.6 out of every 100,000 persons died
by suicide. The total number of suicides was approximately
30,535.
In 1996 there were an estimated 500,000 suicide attempts.
There are an estimated 8 to 25 attempted suicides to 1
completion; the ratio is higher in women and youth and
lower in men and the elderly.
More than four times as many men than women die by
suicide. However, women report attempting suicide about
twice as often as men.
Suicide by firearms is the most common method for both
men and women, accounting for 58% of all suicides in 1997.
72% percent of all suicides and 79% of all firearm suicides
are committed by white men. The highest suicide rate
was for white men over 85 years of age—65 per 100,000
persons.
Over the last several decades, the suicide rate in young
people has increased dramatically. In 1997, suicide was the
third-leading cause of death in 15- to 24-year-olds—11.5
of every 100,000 persons—following unintentional injuries
and homicide.
The suicide rate among children 10 to 14 years old was 303
deaths among 19,040,000 children in this age group.
For adolescents aged 15 to 19, there were 1,802 deaths
among 19,068,000 adolescents. The gender ratio in this
age group was 5:1 (males:females).
Among young people 20 to 24 years of age, there were
2,384 deaths among 17,512,000 people in this age group.
The gender ratio in this age group was 7:1 (males:females).
The majority of suicide attempts are expressions of extreme
distress that needs to be addressed, and not just a harm‑
less bid for attention. A suicidal person should not be left

alone and needs immediate mental health treatment (http://
allaboutdepression.com/).
In addition to the above statistics, recent surveys indicate
that as many as one in five teens suffers from clinical depres‑
sion (Depression in Teens, 2016). “Suicide is the third-leading
cause of death among adolescents and teenagers. According
to the National Institute for Mental Health (NIMH), about 8
out of every 100,000 teenagers committed suicide in 2000. For
every teen suicide death, experts estimate there are 10 other
teen suicide attempts” (Depression in Teens, 2016).
These are alarming statistics, reiterating the necessity to
educate, properly diagnose, and treat individuals who suffer
from depression. For the legal professionals, it is a signal for
making sure that your client is appropriately diagnosed and
treated, and that his/her psychological profile reflects current
and past issues impacting the behaviors, emotional and psy‑
chological, as well as mental state.

Adolescents, Depression, and Suicide
Adolescents
When dealing with legal cases that may involve children or
adolescents, depression in general can be difficult to diagnose,
especially when other psychiatric disorders increase the risk
of suicide in children and adolescents ages 6 to 18—such as
ADHD, autism, oppositional defianct disorder, and intellectual
disability (Weir, 2016). Teens and adolescents, during the stages
of puberty, often tend to act moody or exhibit extreme highs and
lows in feelings and attitudes. Unfortunately, adolescent depres‑
sion is increasing at an alarming rate. While health professionals
understand that adolescents find it hard, and may not be able,
to understand or express their feelings clearly, children are not
aware of the symptoms of depression, and are not likely to seek
professional help or tell their parents or teachers about it. Add
to that the fear of speaking to a forensic mental health expert.
Hence, an experienced forensic expert will be able to better deal
with a situation while still assuring the forensic evaluation is on
course—legally, ethically, and clinically.
Depression
What legal professionals need to realize is that depression is
usually confused with teenage adjustment and discounted as
teenage mood. Working with an experienced mental health
expert will be the only professional way to find out what is really
going on. Therefore, these symptoms must not be dismissed.

The legal professional should realize that parents, teachers, Treatment
and teens need to be educated on the symptoms of depression or
Once depression is identified and diagnosed by a licensed psy‑
any drastic changes in mood and temperament. Then, the goal is
chologist or psychiatrist, treatment must take place. Treatment
to hire a mental health professional that understands depression
is two-fold:
in teenagers, and is able to comprehensively diagnose disorders
for that age group. As an attorney, the most important recom‑
1. Psychopharmacology: medicating the patient using single
mendation is to refer the client for a comprehensive psychologi‑
or multiple medications along with psychotherapy to treat
cal evaluation before they seek treatment (psychopharmacology,
symptoms of depression is most importantly especially in
psychotherapy, or both). Additionally, always ask your
moderate to severe depression.
client (young or old) if s/he is depressed,
Suicide
2. Psychotherapy is recommended
and if so, seek psychological atten‑
is the third-leading cause of
for mild, moderate, and severe
tion for your client immeditaly.
depression utilizing combined
death among adolescents and teenagers.
Do not wait.
therapeutic techniques in‑
About 8 out of every 100,000 teenagers comcluding cognitive behavior
mitted
suicide
in
2000.
For
every
teen
suicide
Suicide
therapy, instructional ther‑
death, experts estimate there are 10 other
apy, and cognitive rehabilita‑
Depression can be the paving
teen suicide attempts.
tion therapy twice a week for no
stones of suicide. It must be rec‑
less than six months.
ognized and assessed correctly. Suicidal
thoughts or related behaviors should always be taken seriously
and a referral to a mental health professional or emergency room Mental Health Advice
must be an immediate action of response. According to Mental
Health America (2016): “Each year, almost 5,000 young people, It is important for legal professionals to conduct a self-check
ages 15 to 24, kill themselves. The rate of suicide for this age on how your workload, personal issues, family issues, and the
group has nearly tripled since 1960” (www.mentalhealthamerica. like are affecting you personally. Self-care includes reflect‑
net/suicide). Suicide is a potential outcome stemming from ing on your own behaviors and stress levels so that one can
depression. Depression can rob you of your will to live, over‑ function properly in your professional assigned role. If you
whelm you with painful emotions, and make death seem the begin to feel overwhelmed, burned out, unable to get up in
only escape from the pain. The result of suicide is extremely the morning, subject to bursts of anger or explosive behavior
painful for the survivors: parents, spouses, grandparents, close or bouts of sadness—or any of the other criteria set forth in
relatives, and friends. It is also underestimated by some legal the DSM-5—you, the attorney, must also seek psychological
help. This can include a visit to a mental health professional
professionals, courts, and the like.
Yet, most of those who committed suicide could have been to discuss your case and how it is affecting you or impact‑
helped. It is important to know the signs of suicidal tendencies ing your personal and professional life and daily activities.
Talk therapy (counseling), psychotherapy, or other forms of
in teens. These include:
theoretical foundations will be applied to assist in your men‑
tal well-being. This is not an option for when you have the
suicide threats, direct and indirect
time or inclination, but a necessity in order to be in the best
obsession with death
mental health shape possible when working with clients—and
poems, essays, and drawings that refer to death
undergoing tremendous stress.
giving away belongings
dramatic change in personality or appearance
irrational, bizarre behavior
overwhelming sense of guilt, shame, or rejection
changed eating or sleeping patterns (www.mentalhealthamerica
.net, 2016)
If you are working with a client who exhibits the above symp‑
toms, seek a mental health professional immediately.

Conclusion
There is a direct correlation between depression and suicide.
Depression is a serious medical illness that must not be taken
lightly. If someone is experiencing depressive symptoms as out‑
lined in the DSM-5, then action must be taken. Know the signs
of depression and ask questions. Depression or suicidal thoughts

must not go unnoticed. Children’s suicide is a terrible tragedy that
could possibly be prevented with the right mental health care.
As a legal professional, realize that your professional work
and daily activities will have a stressful impact in your life. This
will contribute to your overall mental health, and therefore, it is
important to understand what depression is so that when you
experience such symptoms, you can seek help. Know when your
clients are affecting you personally. Complete a self-awareness
checklist to reflect on your mental health so that you can be
healthy for each client and case you represent.
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4th Amendment Musings
Chris Raesz
Traffic Stops Without a Left Turn Signal
As we all know, there are instances when driving that individuals
in the State of Texas actually do not use their signals. This includes
at a time when a person of common intelligence can see that
a turn will occur—e.g., in a center turn lane, in turn-only lanes,
at a “T” intersection, etc. The Court of Criminal Appeals has held
that merging into a single lane did not require the use of a signal.
Mehaffey v. State, 364 S.W.3d 908, 913 (Tex. Crim. App. 2012)(“a
signal is required only to indicate an ‘intention to turn, change
lanes, or start from a parked position,’ no signal is required when
two lanes become one”). This finding is based upon the Court
of Criminal Appeals’ interpretation of Texas Transportation Code
§ 545.104(a). The federal courts are also inclined to hold that
use of a signal does not involve lane changes. See United States
v. Alvarado-Zarza, 782 F.3d 246, 250 (5th Cir. 2015)(requirement
that driver signal turn for at least 100 feet before turn applies
only to turns, not to lane changes).
Knowing this, when a driver is faced with a similar situation, such as a dedicated left turn lane or right-turn-only lane,
one would think that a signal would not be required. This is
not the case. In Holmquist v. State, No. 05-13-01388-CR (Dallas
2015)(not designated for publication), the officer observed the
defendant stopped at an intersection in a left-turn-only lane
awaiting the signal light’s change. Both the defendant and the
vehicle in front of defendant in the left-turn-only lane failed
to signal their intention to make the left turn. When the traffic
light changed, with the defendant and the vehicle in front of
him making their unsignaled left turns, the officer pulled the
defendant over. Holmquist filed a motion to suppress, which was
denied. Holmquist’s argument in the suppression hearing was
that the left-turn-only traffic control device at the intersection
overrode the requirement that he signal his intention to turn.
The Dallas court found otherwise, basing, in part, their opinion

on Wehring v. State, 276 S.W.3d 666, 670 (Tex.App.—Texarkana
2008, no pet.), in finding against Holmquist. Wehring involved
a DWI defendant attempting to suppress the stop based upon
his failure to use a turn signal in right-turn-only lane. The key
language in Wehring states:
The plain language of the statute requires the driver
to signal for a turn. It does not include exceptions for those
situations in which there is only one direction to turn. We
cannot say that requiring the use of a turn signal while
entering a turn-only lane and making the turn would lead
to absurd results. See Williams v. State, No. 05-02-00314-CR,
2002 WL 31521373, at *2 (Tex.App.—Dallas Nov. 14, 2002, no
pet.)(holding Section 545.105 requires driver use turn signal
in turn-only lane). It has been held that Section 545.104
provides a “ bright-line rule by which drivers of motor vehicle
and police officers charged with enforcing the laws may
operate. If a turn is made from one street onto another, a
signal is required.” Id. (citing Krug v. State, 86 S.W.3d 764, 767
(Tex.App.—El Paso 2002, no pet.)) (Section 545.104 applies
anytime turn made and not limited to situations in which
driver turns at intersections or turning around near curve
or grade.).
It seems that while these arguments are not necessarily
being found by the appellate courts to have merit, there is in
fact a conflict within the Transportation Code that should be
brought forward. Texas Transportation Code § 544.004 states:
(a)	The operator of a vehicle or streetcar shall comply with
an applicable official traffic-control device placed as
provided by this subtitle unless the person is:

(1) otherwise directed by a traffic or police officer; or
(2)	operating an authorized emergency vehicle and
is subject to exceptions under this subtitle.
(b)	A provision of this subtitle requiring an official trafficcontrol device may not be enforced against an alleged
violator if at the time and place of the alleged violation
the device is not in proper position and sufficiently
legible to an ordinarily observant person. A provision
of this subtitle that does not require an official trafficcontrol device is effective regardless of whether a device is in place.
An attempt to harmonize these statutes seems to be
entirely glossed over by the appellate courts. The Holmquist
court, despite this very argument being before them, failed to
include any analysis of a driver in that defendant’s position. It
is presumed that had Holmquist proceeded straight through
the intersection out of the left-turn-only lane in compliance
with his lack of signaling, the officer would have then stopped
him for violation of 544.004. In most of the cases involving the
interpretation of 545.104, there is some statutory construction
analysis regarding whether the statute is clear and unambigu-

ous or would lead to some form of an absurd result. In each case
involving 545.104, Holmquist in particular, the courts conclude
that 545.104 is not ambiguous and requiring a turn signal from
a turn-only lane does not lead to an absurd result. In light of
Mehaffey, it would appear that the argument set forth in Holmquist and Wehring has merit. But the current state of the law
mandates that any and all drivers signal their intent to turn
100 feet prior to making that turn without regard to any form
of traffic control device involved, and any stop made for that
failure will be upheld.
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Supreme Court of the United States
Bravo-Fernandez v. United States, ___ U.S. ___, 137 S.Ct. 352 (Nov. 29, 2016).
If a jury acquits on one count and convicts on another, and the convicted-count is overturned
on appeal, because issue-preclusion is predicated on the assumption that the jury acted rationally,
whether the overturned-count is subject to the Double Jeopardy Clause depends on whether the
defendant can meet the burden of demonstrating that the jury resolved in their favor the question
whether they violated the overturned-count.

United States Court of Appeals for the Fifth Circuit
United States v. Chapple, ___ F.3d ___, No. 15-20662, 2017 U.S. App. LEXIS 1667 (5th Cir.
Jan. 30, 2017).
18 U.S.C. § 3582 cannot be applied to a discharged sentence to reduce overall time spent in prison
on consecutive sentences unless the defendant can show that he is subject to a “continuous stream” of
imprisonment on multiple, consecutive sentences because he received the sentences at the same time.
But, if he received the consecutive sentences on separate occasions, he is not subject to a “continuous
stream” of imprisonment.
United States v. Lockhart, 844 F.3d 501, 2016 U.S. App. LEXIS 23254 (5th Cir. 2016).
A constructive amendment to the indictment occurs if in the jury charge, language is included
that materially modifies an essential element of the indictment, such as transforming the offense

with which the indictment charged the defendant from one
requiring a specific mens rea into a strict liability offense.
United States v. Mendez-Henriquez, ___ F.3d ___, No.
15-41551, 2017 U.S. App. LEXIS 1669 (5th Cir. Jan. 30,
2017).
Whether an offense merits crime-of-violence (“COV”)
sentencing-enhancement depends on whether the statute
that constitutes a COV is divisible or indivisible. A statute is
ind iv isible if it contains “a single set of elements to define a
single crime.” Here, the court must use a categorical analysis
in which it lines up the statute’s elements alongside those of
the generic offense and sees if they match. If they match, or
if the generic offense is broader, the enhancement applies. A
statute is divisible if it “lists elements in the alternative, and
thus defines multiple crimes.”
United States v. Mendoza-Velasquez, ___ F.3d ___, No.
16-40194, 2017 U.S. App. LEXIS 1666 (5th Cir. Jan. 30,
2017).
If a defendant fails to object to error before the district
court, review is based on plain error. To show reversible plain
error, the defendant must show: (1) an error (2) that is clear or
obvious, (3) that affects substantial rights, and (4) that seriously
affects the fairness, integrity, or public reputation of judicial
proceedings. To show this fourth prong, he must show that the
error “seriously affects the fairness, integrity, or public reputa‑
tion of judicial proceedings.”
United States v. Morgan, ___ F.3d ___, No. 15-30420,
2017 U.S. App. LEXIS 622 (5th Cir. Jan. 12, 2017).
Under Teague v. Lane, 489 U.S. 288, 301 (1989), a new
constitutional rule that may be applied retroactively is one
that “breaks new ground or imposes a new obligation on the
States or the Federal Government.” In Descamps, the SCOTUS
held that “sentencing courts may not apply the modified cat‑
egorical approach when the crime of which the defendant was
convicted has a single, indivisible set of elements.” Because the
ruling in Descamps did not break new ground or impose a new
obligation on the States or the Federal Government, it cannot
be applied retroactively.
Santillana v. Upton, ___ F.3d ___, No. 15-10606, 2017
U.S. App. LEXIS 747 (5th Cir. Jan. 16, 2017).
New SCOTUS decisions interpreting federal statutes that
substantively define criminal offenses automatically apply ret‑
roactively because they “necessarily carry a significant risk
that a defendant stands convicted of an act that the law does
not make criminal.” This is different than a case that has not
yet been held to be retroactive. Burrage is retroactive because
its holding goes not to “who decides a given question (judge
or jury) or what the burden of proof is (preponderance versus

proof beyond a reasonable doubt . . . questions that are the
province of Apprendi and Alleyne,” but rather “what must be
proved.” And it is a substantive decision narrowing the scope a
federal criminal statute, Burrage applies retroactively to cases
on collateral review.
Shore v. Davis, ___ F.3d ___, No. 16-70008, 2017 U.S.
App. LEXIS 301 (5th Cir. Jan. 6, 2017).
(1) a federal court may not grant habeas relief unless the pe‑
titioner has first exhausted state remedies with respect to
the claim at issue;
(2) under 28 U.S.C. § 2254(d), a habeas petitioner must prove
that the state court’s constitutional adjudication “resulted
in a decision that was contrary to, or involved an un‑
reasonable application of, clearly established SCOTUS
law; or “resulted in a decision that was based on an un‑
reasonable determination of the facts (considering) the
evidence presented in the State court proceeding,” and
a state-court decision is contrary to clearly established
SCOTUS law if it “identifies the correct governing le‑
gal rule from [SCOTUS] cases but unreasonably applies
it to the facts of the particular state prisoner’s case” or
“extends a legal principle from [SCOTUS] precedent to
a new context where it should not apply or unreasonably
refuses to extend that principle to a new context where it
should apply”; and
(3) when ruling on a 2254 petition, a district court must defer
to the factual findings of the state habeas court, and is
limited to the record before the state court. And if a state
habeas court decision is unaccompanied by explanation,
the district court must “determine what arguments or
theories . . . could have supported the state court’s de‑
cision,” and then ask “whether it is possible fairminded
jurists could disagree that those arguments or theories
are inconsistent with the holding in a prior decision” of
the SCOTUS.
United States v. Solano-Hernandez, ___ F.3d ____, No.
15-41582, 2017 U.S. App. LEXIS 1458 (5th Cir. Jan. 26,
2017).
To determine whether a prior offense is a crime-of-vio‑
lence for purposes of enhancement, if the state statute is divis‑
ible (having “multiple alternative elements), the court applies
the modified categorical approach, which permits the court to
look to a limited class of documents (indictment, judgment,
or plea agreement) to determine what crime with what ele‑
ments the defendant was convicted of. Under the modified
categorical approach, although judgments are appropriate re‑
cords to consider for establishing the fact of conviction or to
show which part of the statute a defendant was convicted of, if
they contain narrowing facts, for a court to use those facts in
the modified categorical approach, the facts must be “explicit

factual finding[s] by the trial judge to which the defendant assented.” Thus, a court cannot rely on facts merely because they
appear in a judgment.
United States v. Tanksley, ___ F.3d ___, No. 15-11078,
2017 U.S. App. LEXIS 913 (5th Cir. Jan. 18, 2017) (panel
reh.).
Whether an offense merits sentencing-enhancement
based on a prior conviction depends on whether the under‑
lying statute of the prior conviction is divisible or indivisible.
Under Mathis, federal courts must first look to a state-court
decision to determine whether a statute is divisible, and for
Tex. Health & Safety Code § 481.112(a) (possession with in‑
tent to deliver a controlled substance), the TCCA did so in
Lopez v. State, 108 S.W.3d 293, 294 (Tex. Crim. App. 2003): A
person’s offer to sell cocaine in the morning and his posses‑
sion of cocaine with the intent to deliver it to complete that
sale in the evening constitutes one offense because 481.112
provides several different means for committing delivery of
a single quantity of drugs, so no matter where along the line
of actual delivery—from the offer to sell, to the possession
of the drugs with the intent to deliver them, to the actual
delivery itself—the drug dealer should be held accountable
for the (single) gravamen of the offense—the distribution of
dangerous drugs in society. Thus, 481.112(a) is an indivisible
statute to which the modified categorical approach does not
apply.
United States v. Thomas, ___ F.3d ___, No. 15-30758,
2017 U.S. App. LEXIS 1668 (5th Cir. Jan. 30, 2017).
Under 18 U.S.C. § 666, theft from a program receiving
federal funds, a person is an “agent” if he was authorized to act
on behalf of [the entity receiving federal monies] with respect
to its funds. The “funds” need not be purely federal, and the
conduct need not have a direct effect on the federal funds, so
the statue may reach misuse of virtually all funds of an agency
that administers the federal program.

Texas Court of Criminal Appeals
Byram v. State, ___ S.W.3d ___, PD-1480-15, 2017 Tex.
Crim. App. LEXIS 83 (Tex. Crim. App. Jan. 25, 2017).
To determine whether an officer’s invoking the commu‑
nity-caretaking function was reasonable, a reviewing court
must inquire: (1) whether the officer was primarily motivated
by a community-caretaking purpose; and (2) whether the of‑
ficer’s belief that the individual needed help was reasonable.
Both questions must be answered “yes.” And, the standard
for reasonableness is no different when the officer stops a
vehicle to check the welfare of a passenger rather than the
driver.

Pruett v. State, ___ S.W.3d ___, PD-0251-16, 2017 Tex.
Crim. App. LEXIS (Tex. Crim. App. Jan. 25, 2017).
A fire may be a deadly weapon depending on the manner
in which it is used during the commission of an offense. To
determine whether fire is a deadly weapon, a fact-intensive
inquiry must be conducted into the way the fire was used.
However, fire is inherently dangerous in a way that cars are not
and it is capable of inflicting serious bodily harm, especially
intentionally started in a residential neighborhood. And, the
capability of the fire to cause death or serious bodily injury is
not obviated by the fact that neighbors managed to put the fire
out or that firefighters arrived on time and did their job.

Texas Courts of Appeals
Buxton v. State, ___ S.W.3d ___, No. 01-15-00857-CR,
2017 Tex. App. LEXIS 456 (Tex. App.—Houston [1st
Dist.] Jan. 19, 2017).
(1) In analyzing whether a defendant received notice of the of‑
fense adequate to satisfy due process concerns, the court is
not required to look solely to the language of the charging
instrument, and the defendant suffers no harm unless he
did not receive notice of the State’s theory against which
he would have to defend, but can consider the criminal
complaint and notices filed by the state.
(2) An indictment under Tex. Penal Code § 21.02 (continuous
sexual abuse of a child) does not require a specific culpable
mental state because 21.02 is defined in terms of other acts
that by their terms require a culpable mental state (such as
sexual assault of a child or indecency by contact).
(3) Tex. Penal Code § 21.02 does not implicate the double
jeopardy cause because the state may try to prosecute the
defendant for the underlying charges later. Only when the
state attempts such a prosecution can the defendant raise
a double jeopardy claim.
Carson v. State, ___ S.W.3d ___, Nos. 06-15-00170-CR,
06-15-00171-CR, 06-15-00172-CR, & 06-15-00173-CR,
2017 Tex. App. LEXIS 811 (Tex. App.—Texarkana, Jan.
31, 2017).
(1) A trial judge who makes decisions based on extrajudicial
evidence is not an impartial judge, and structural error
occurs where a judge is not impartial.
(2) A presentence waiver of the right to appeal is unknowing
and invalid as to any error in the punishment/sentencing
phase if the defendant could not have known the nature of
the claims he could have brought on appeal in the absence
of the waiver.
(3) An appellate court is authorized to correct an inaccurate
certificate of the right to an appeal

Fowler v. State, ___ S.W.3d ___, No. 06-16-00038-CR,
2017 Tex. App. LEXIS 734 (Tex. App.—Texarkana, Jan.
27, 2017).
To authenticate evidence under Tex. Rule Evid. 901(a),
the proponent must produce evidence sufficient to support a
finding that the item is what the proponent claims it is, and
a “video of a video” is not admissible if the “original video”
is not properly authenticated even though the “video of a
video” is.
Lathan v. State, ___ S.W.3d ___, No. 02-15-0228-CR,
2017 Tex. App. LEXIS 287 (Tex. App.—Fort Worth, Jan.
12, 2017).
Under Faretta v. Cal., 422 U.S. 806 (1975), if: (1) a defen‑
dant clearly and unequivocally declares to a trial judge that
he wants to represent himself and does not want counsel,
(2) the record affirmatively shows that a defendant is liter‑
ate, competent, and understanding and that he is voluntarily
exercising his informed free will, and (3) the trial judge warns
the defendant that he thinks it is “a mistake not to accept the
assistance of counsel,” and that the defendant will “be required
to follow all the ‘ground rules’ of trial procedure,” the right of
self-representation cannot be denied.
Hartfield v. State, ___ S.W.3d ___, No. 13-15-00428-CR,
2017 Tex. App. LEXIS 394 (Tex. App.—Corpus Christi,
Jan. 19, 2017).
When considering the Barker factors regarding speedy
trial of: (1) the length of the delay; (2) the State’s reason for
the delay; (3) timing of the defendant’s assertion of his right
to a speedy trial; and (4) prejudice to the defendant because
of the length of delay, a 33-year delay coupled with the state’s
extreme negligence of failing to bring the case to trial amounts
to a speedy-trial violation.

denying a motion to suppress in a DWI case was reversed by
the TCA7, the TCA7’s decision found there to be no reason‑
able suspicion to initiate the stop, so all evidence obtained by
the State after the unlawful detention was inadmissible. This
left the state with no evidence to proceed on another trial, so
a second trial would have resulted in an acquittal.
Weber v. State, ___ S.W.3d ___, 03-16-00338-CR, 2017
Tex. App. LEXIS 205 (Tex. App.—Austin, Jan. 12, 2017).
Predicate offenses of continuous sexual abuse of a child
under Tex. Penal Code § 21.02 (such as aggravated sexual as‑
sault of the same child) are always lesser-included offenses of
continuous sexual abuse, so if a defendant is convicted of both
continuous sexual abuse of a child and a predicate offense for
the abuse of the same child, under the double jeopardy clause,
the predicate offense must be reversed and dismissed.
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Porter v. State, ___ S.W.3d ___, 01-15-00960-CR, 2017
Tex. App. LEXIS 140 (Tex. App.—Houston [1st Dist.] Jan.
10, 2017).
Tex. Rule Evid. 503(b)(2) recognizes a privilege “to pre‑
vent a lawyer . . . from disclosing any other fact that came to
the knowledge of the lawyer or the lawyer’s representative by
reason of the attorney-client relationship.” This special rule in
criminal cases does not broaden the attorney-client privilege
to include tampering of evidence by an attorney. An illegal act
by an attorney does not involve “legal services,” and such acts
cannot be in furtherance of the attorney-client relationship.
Ex parte Smirl, ___ S.W.3d ___, No. 07-16-00055-CV,
2017 Tex. App. LEXIS 318 (Tex. App.—Amarillo, Jan. 12,
2017).
Expunction order affirmed because although it was based
on an “absence of probable cause at the time of the dismissal
to believe the person committed the offense” after an order

“If the law can do nothing we must take the risk ourselves . . . I am not the law but I represent justice. . .”
—Sherlock Holmes
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Free! Adults: #_____, Kids: #_____
Friday, July 14, 3:00–5:00 pm, Sand Castle Lessons/Building: Adults and kids learn to build the castles of your dreams using 3
simple steps—no previous experience or creative ability is necessary. Our job is to make sure that in two hours you have all the skills
you will need for a lifetime of building on the beach. Located at hotel.
$10 Adults/Kids: #_____ = $______
Friday, July 14, 7:00 pm, Louie’s Famous Seafood Buffet + Fireworks: Relax in the Sunset Lounge or on the private balcony
overlooking the fireworks barge with access to an open bar for three hours. Gourmet dining with seafood galore and slow-roasted
prime rib. Louie’s also features a live band from 7:00 to 10:00 pm, followed by a DJ until 2:00 am.
$33 Adults: #_____ = $_____, _$22 Kids (under 10): #_____ = $_____
Saturday, July 15, 7:00 pm, Luau with the Moores: Join us for a luau fit for kings and queens—a delicious buffet—with
entertainment not to be missed. Located at hotel.
$20 Adults: #_____ = $_____, $10 Kids (under 10): #_____ = $_____

Contact Information

Name _____________________________________________________ Bar Number _____________________________________
Street Address ________________________________________ City ___________________ State ____ Zip ________________
Phone ___________________________ Fax ___________________________ Email _____________________________________

Payment Information (send to 6808 Hill Meadow Drive, Austin, TX 78736, or fax w/ credit card info to 512-469-0512)
q Check enclosed (payable to TCDLA)
q Visa q Mastercard q American Express q Discover

Total: $_________

________________________________________________________________________________________________________________________
Credit card number
Expiration date
________________________________________________________________________________________________________________________
Name on card
Signature

Thursday
Cannabis & Cars • George Bianchi
Winning Voir Dire in Breath, Blood & Accident
Cases • Robert Hirschhorn
Mining for Gold in Blood Discovery: Obtaining What
You Need & Using It to Win • Amber Spurlock
Successfully Defeating Hospital Blood Test
Cases • Don Bartell
2:00 pm The Cure for Bad Breath 3.0 & NCDD Dean’s
Ethics Address • Jim Nesci
Keynote: Over 40 Years and 400 Published Articles in
Alcohol Research: Pushing Science to the
Limits • Dr. A. W. Jones
Friday—Trial Track or:
Prescription Medication & Alcohol:
Interaction and Metabolism—Determining
Therapeutic v. Non-Therapeutic
Levels • Dr. Robert Belloto Jr.
Breath Testing: Reported Measurement of
Uncertainty for Various Evidential Breath Testing
Machines and Aspects of the Biological
Variability • Dr. Al Staubus
Winning Blood Test Cases Through Method
Validation Attacks • Donald Ramsell
Blood Testing for Drugs: Methodology of How It’s
Done & Successful Challenges • Andrew Mishlove
Exposing False Positives in Drug Testing • Dr. Frederic
Whitehurst
Mouth Alcohol Affects on Breath Testing: The Great
LPR vs. GERD Debate • Terry Wapner
Accident Reconstruction • Steven W. Rickard

Limited hotel!
Book now!
Royal Sonesta
(504)586-0300

The National College for DUI Defense & Texas Criminal Defense Lawyers Association

