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What Would You Have Done?
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President’s
Message

n January of 1933, Adolf Hitler was sworn in as Chancellor of Germany. Convincing the Ger‑
man masses that he alone was their hope for the restoration and preservation of Germany, he
quickly began to consolidate his power and implement his programs.
In February, the Reichstag building that housed the German Parliament was burned. Many
historians believe the fire was started by Nazis; others attribute the fire to the hand of a lonewolf socialist. Whatever the truth, the Nazis immediately seized the propaganda opportunity
and proclaimed it to be the result of a Communist Party conspiracy (which nearly all historians
agree it was not).
In addition to arresting and charging several Communists, including their party leader,
Hitler and the Nazis used the event as an opportunity to round up and detain their political and
ideological opponents under the guise of national security. The day following the fire, at Hitler’s
urging, Germany suspended many rights of its residents—including freedom of the press, freedom
of assembly, rights related to privacy, and warrant requirements.
The Nazis enacted a rule of “protective detention” or “protective custody” that had nothing
to do with protecting the poor soul who was detained. Without judicial review, the police could
now arrest and detain opponents of the Nazis. The police alone would now decide whether or
not a person posed some threat to the regime, and if so, they could arrest them without a war‑
rant. What began as a way to stifle political opposition soon morphed into a tool to be wielded
against racial enemies: the Jews, the Poles, the Gypsies and others. The doctrine of preventive
detention was later expanded to include societal enemies—the criminals, the homeless, people
with disabilities, homosexuals, and anyone else who fell beneath the standards of the Third Reich.
In March 1933, Germany passed the Enabling Act, essentially giving Hitler dictatorial pow‑
ers. A month later, Jewish lawyers and judges, with some limited exceptions, were excluded from
practicing law. A boycott of Jewish businesses was begun by the Nazis.
After the death of Hindenburg, in 1934 Hitler assumed total control of Germany, becoming
Fuhrer and Chancellor and eliminating the presidency.
Then, in September 1935, the Nuremberg Laws were enacted by the Nazis, furthering Hit‑
ler’s assault against the Jewish community. The Nuremberg Laws revoked German citizenship
for Jews and prohibited marriage and sexual relations between Jews and other Germans. Jews
were defined as those who had three or more Jewish grandparents, regardless of their religious
affiliation. For the moment, those with lesser degrees of Jewish ancestry retained their rights as
Germans, but those of mixed blood would see their rights continue to diminish in the future.
While the Nuremberg Laws originally mentioned only Jews, in November the laws were extended
to include other “inferior” races, including Gypsies and Blacks.
Where were the lawyers and judges of Germany during Hitler’s march to fascism and the com‑

ing atrocities of genocide? After all, in 1933, Hitler had promised
that he would safeguard judicial independence in his government.
That turned out to be a hollow assurance. For very soon after rising
to power, Hitler began a process to remove judges who failed in his
words “to recognize the requirements of the hour.”
Dissatisfied with the results of the Reichstag arson trial in
which all but one of the defendants were acquitted of arson by the
court, Hitler began to create a system of “special courts,” courts who
would all too willingly adopt and enforce the Nazi designs. Judges
were instructed to no longer be shackled by the old written laws,
but instead they were to be guided in their decisions by a concept
of gesundes Volksempfinden, which translates into “healthy folk
sentiment.” Essentially, judges were challenged to figure out what
the Fuhrer would want as a result in the case before them, and then
they were given a green light to apply whatever rules necessary to get
them there. Most judges got the message. Apparently, the German
Supreme Court certainly did since they reportedly never decided a
single appeal of the race laws in favor of a defendant.
In 1942, Hitler ratcheted his grip on the legal system with
two appointments: Otto Thierack as Reich Minister of Justice and
Roland Freisler as President of the People’s Court in Berlin. The
People’s Court was designed to speed up the process of purging
Germany of her internal enemies. Under Freisler, the People’s Court
conducted sham trials where Freisler would praise the Reich, berate
the defendants, and convict them without fail. Today, you can watch
recordings of this mockery of justice online. Freisler obviously took
a perverse pleasure in screaming at the poor souls standing in front
of him as he sentenced them to death.
Back to Otto Thierack. As Reich Minister of Justice, he regu‑
larly wrote letters to Third Reich judges and prosecutors, training
them to be even more radical in their treatment of defendants,
instructing them to interpret all cases with the ultimate goals of
the Fuhrer as their guide. He constantly urged judges and prosecu‑
tors to impose more death sentences on the enemies of the Reich.
Thierack even wrote letters of guidance to the defense bar. He
warned defense attorneys that they should never criticize the Nazi
judicial system. He urged them to put forward less than their best
efforts in defending those accused of political and race crimes.
Thierack once penned, “We must free the German Nation of
Poles, Russians, Jews and Gypsies.” In another letter, he proclaimed,
“In criminal proceedings against Jews, the decisive factor is their
Jewishness, rather than their culpability.”
And later, when the rubber-stamp convictions and death sen‑
tences of the Nazi judicial machine did not meet the demands of
the Fuhrer’s time schedule, Thierack simply removed Jews, Poles,
Gypsies, and others from the jurisdiction of the courts and signed
them over to the SS, where their fates could be determined in a
more expeditious manner. Thierack wrote, “In so doing, I base
myself on the principle that the administration of justice can only
make a small contribution to the extermination of these people.”
So, where were the members of the German Bar during this
atrocious process? Obviously, there were some who were true believ‑
ers and supported Hitler’s sick views. But the others, how could they

stand by and let this happen? Did they fail to recognize the warning
signs in the beginning, only to feel powerless later in the process?
Were they paralyzed by fear, by thoughts of self-preservation? Why
did the majority of them fail so miserably to do anything?
In Germany, there were certainly pockets of resistance to the
Nazis. Early on, the resistance mostly came from the left through
political opponents like the Social Democratic Party, the Commu‑
nist Party, or worker’s unions. There were other dissenters such as
the student-led White Rose resistance group. What is stunning to
me is that according to most historians, there was so little defiance
from the legal profession.
To be sure, there were some who stood up.
Among those was Hans Litten, who dared to take Hitler on
during the future Fuhrer’s ascension. In 1931, Litten represented two
workers who had been stabbed by members of the SA, also known
as Brownshirts or Storm Troopers, the paramilitary organization
whose brutal intimidation and thuggery played an integral role in
Hitler’s rise to power. During the trial, Litten actually subpoenaed
Hitler and had him on the stand for three hours. Litten’s goal in
the process was to expose Hitler, who at that point was trying to
pass himself off as a “politician of the people,” as the instigator
in chief of the SA violence. During his examination, he skillfully
and logically tried to show how Hitler had encouraged the SA to
violently attack opponents of the Nazi Party. Hitler attempted to
deny the accusations. Apparently, as Litten scored points with his
questioning, Hitler would lose control on the stand and shout at
Litten. Unfortunately, at critical junctions of the testimony, in an
attempt to control the damage being inflicted, the judge actually
interceded on Hitler’s behalf and limited Litten’s questions.
Hitler never forgot Litten. As Hitler’s political fortunes rose,
Litten’s friends and family begged him to leave Germany. He re‑
fused. Two years after the dramatic courtroom spectacle, in the
immediate aftermath of the Reichstag fire, Litten was taken into
protective custody. Litten was moved to a series of concentration
camps, where he was regularly singled out for particularly gruesome
torture due to his previous treatment of the Fuhrer. During some
of the torture sessions, his captors would try to extract information
about Litten’s friends and former clients. After years of enduring
such treatment, and unable to take any more, Litten took his own
life by hanging himself.
Rudolf Olden, like Litten an early critic of Hitler, was a lawyer
and author. He was one of the first to speak out on Hitler’s mistreat‑
ment of the Jews. After the Reichstag fire, the Nazis searched a court
for Olden in an effort to locate him and take him into protective
custody. They were looking in the wrong court, and Olden, warned
by friends, was able to escape. The next day, Olden, on wooden skis,
was able to cross the border into Czechoslovakia.
In exile, Olden continued his attack on the Nazis and Hitler
through numerous publications, including Hitler the Conqueror,
Debunking of a Myth. Olden eventually wound up in England, where
he continued to rail against the Nazi regime. In 1940, along with
his wife, he boarded a ship to America for a speaking engagement
at a New York university. En route, his ship was torpedoed by a

German U-boat, and he and his wife both perished.
Another example is Dr. Michael Siegel, who was practicing
law in Munich. On March 10, 1933, he walked into a police sta‑
tion to attempt to ascertain why his client, a prominent Jewish
department store owner, had been taken into protective custody.
Siegel was taken into a room and savagely attacked by members of
the SA. With teeth knocked out, an eardrum perforated, and his
trousers shorn off, Siegel was paraded shoeless through the streets
of Munich by the SA. As shown in the photo above, around his
neck hung a sign proclaiming “I will never again complain to the
police.” After the SA threatened to shoot him, Siegel made a break
for it and managed to get away. He ultimately fled Germany and
immigrated to Peru, where he died in 1979.
These three men are a sample of those lawyers who did have the
courage to resist. As I think about those who did not, I am reminded
of the poem written by German Lutheran pastor Martin Niemöller.
Niemöller, a nationalistic conservative, initially supported Hit‑
ler. Later, however, he became an outspoken opponent of the Nazis
and their attempted control of German churches and the clergy.
As a result of his new stance, in 1937 he was taken into pro‑
tective custody. He was moved to various camps before ultimately
being imprisoned at Dachau. As the Allies closed in, Niemöller
and 140 or so other prisoners who were deemed by the Nazis as
having some potential value as hostages were moved to a different

location. Although their guards had orders to shoot the group if
capture was imminent, they did not and Niemöller was liberated.
He later wrote:
First they came for the Communists,
and I did not speak out—
Because I was not a Communist.
Then they came for the Trade
Unionists, and I did not speak out—
Because I was not a Trade Unionist.
Then they came for the Jews,
and I did not speak out—
Because I was not a Jew.
Then they came for me—and there was no one left to
speak for me.
What would you have done? What would I have done? I hope
I would have had the prescience to recognize what was happening
and the ability to trust my moral compass. I hope I would have had
the courage to take a stand. I pray I will.

Joseph A. Martinez
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Executive
Director’s
Perspective

lease join me in thanking Robb Fickman (Houston) and Chuck Lanehart (Lubbock),
our TCDLA 2017 Readings statewide project coordinators. Thanks to their outstanding
efforts this year, there were Readings of the Declaration of Independence in over 120 counties
across Texas. In addition, the 11 members of “F Troop,” the local coordinators, contributed
to the overall success of the project. Robb brought the project to TCDLA from its inception
in Houston, and we thank him for having the vision and foresight to do so.
This was my fifth year participating in the readings at the Blackwell Thurman Courthouse
in Austin. I firmly believe this is one of the most honored privileges I have has as Executive
Director of TCDLA. To stand in front of the public before the halls of justice and speak with
a loud voice the words of freedom authored by our founding fathers is beyond description. I
strongly recommend you plan on attending and participating in the 2018 Readings Project
in your city.
The Texas Special Session is over. TCDLA was represented by Allen and Shea Place.
We want to thank our course directors, Heather Barbieri and John Hunter Smith, for
our CDLP Training the Trainers CLE on South Padre Island in July. We require any potential
speakers for our CDLP and TCDLA CLE seminars to attend this training. We had 54 attendees.
We want to thank our course directors, Heather Barbieri, Bobby Lerma, John Hunter
Smithm and Sheldon Weisfeld, for our Beating the Drum CLE held on South Padre Island
in July. Thanks to them and our speakers we had 97 attendees. We also want to thank Bill
Trantham (Denton) and Bobby Lerma (Brownsville), past president of TCDLA, for their
cooking up the 10th Annual Beach Bar-B-Q. We had over 100 participants.
We held a board orientation for TCDLA/CDLP/TCDLEI board members at South Padre
Island. We had 40 participants.
Do you need CLE credit and can’t attend our seminar training? Please call the Home
Office (512-478-2514) for a list of the DVDs and CLE credit, or visit the website, at www
.tcdla.com, for a listing of online CLE.
Does your local criminal bar need a speaker for your lunch meetings? Please call Melissa
Schank (512-478-2514) at the Home Office. CDLP has funds to provide a free legislative
update for your local bar.
Don’t have a local criminal defense bar in your area? Would you like to re-energize or
jump-start your organization? Are you interested in forming a local criminal defense bar?
Need help getting organized? Please contact Susan Anderson (Dallas), seapd@aol.com, Laurie
Key (Lubbock), lauriekeylaw@gmail.com, or Carmen Roe (Houston), carmen@carmenroe
.com, co-chairs of the TCDLA Affiliate Committee.
Good verdicts to all.

Sarah Roland
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Editor’s
Comment

t finally happened. Kind of. In what appeared to be a very impromptu statement on August
10th, our president declared the opioid epidemic a national emergency. What that will do
is free up necessary disaster funding to help address the crisis.*
No reasonable person disputes the enormity of the opioid crisis. It has been reported
that the opioid crisis kills more than 100 Americans daily. Daily. The Presidential Commis‑
sion that urged the president to formally designate the crisis a national emergency to help
mitigate the damage compared the loss of life to the September 11th terrorist attacks. That
is staggering but sadly, not surprising.
As a society, we have treated addiction as a taboo choice for too long. Let’s call it what it
is: Addiction is a disease. Some people have it and some don’t. Maybe people are born with it
or maybe it’s acquired. Maybe it’s a combination of genetic predisposition and exposure. The
chicken/egg debate of addiction’s genesis doesn’t address the issue, though. Once a person
has the disease of addiction, it must be treated, and the origin matters not.
But many, despite clear evidence to the contrary, still believe that addiction is all a mat‑
ter of self-will (or lack thereof) and choice. Much of the criminal justice system still takes a
putative approach to addiction. It is disturbing to read appellate records and hear prosecutors
argue that use is all a matter of choice and will power in clear cases of addiction. It is more
than a little disheartening to have a young client who is an addict accept a deferred offer on
a possession charge, knowing the odds are stacked so high that a motion to adjudicate and
eventual sentence of incarceration and criminal record are sure to follow. It is frustrating to
be a part of this process.
As the societal debate about what to do about the opioid crisis rages on, I am reminded of
something my dad wrote to me a (now) long time ago, before I ever became a lawyer much less
the editor of the Voice: “Lawyers are in the best position—by virtue of their education, talent,
and positions of influence—to positively address the challenges that our society faces.” So, the
question is what can we, as criminal defense lawyers, do to positively address this challenge?
We should be doing everything we can do to be better advocates for our clients. Sometimes
being a better advocate means being able to inhabit the perspective of our client and of the

*As of the writing of this article, the paperwork still needs to be drawn up, though.

other players in the criminal justice system to achieve the best
possible result for the client. That often involves stepping beyond
our own comfort zone. It means asking better questions and
having a deeper discussion. To be addicted should not be taboo.
Having lung cancer or diabetes is not taboo. As a society, we
don’t place moral blame on the latter class of individuals—and
we treat those individuals. What if our criminal justice system
did the same for addicts? What would happen if the criminal
justice system began seeing addicts as more than their addic‑
tion? What would happen if the criminal justice system treated
addicts like people deserving of treatment and help rather than
discarded wastes of life? Do you think addicts might actually
start seeing themselves as worthy of treatment and help rather
than discarded wastes of life forever entangled in the “system”? I
can tell you from personal experience, the seminar in Roundtop
teaches this theory of advocacy and is worth attending.
Sometimes being a better advocate means knowing the
law and taking advantage of what the law has to offer. For in‑
stance, did you know Chapter Section 462.081 of the Health
and Safety Code allows treatment in lieu of jail time for certain
misdemeanor offenses without regard to prior criminal history?
(a) The judge of a court with jurisdiction of misdemeanor cases
may remand the defendant to a treatment facility approved
by the department to accept court commitments for care
and treatment for not more than 90 days, instead of incar‑
ceration or fine, if:
		 (1) the court or a jury has found the defendant guilty of
an offense classified as a Class A or B misdemeanor;
		 (2) the court finds that the offense resulted from or was
related to the defendant’s chemical dependency;
		 (3) a treatment facility approved by the department is avail‑
able to treat the defendant; and
		 (4) the treatment facility agrees in writing to admit the
defendant under this section.
This is not brand-new legislation either. What would treat‑
ment mean for the repeat client with a record who happens to
be an addict? Have the discussion with clients, prosecutors, and
the court about alternative sentencing options.
Inform clients and their families about the new law insulat‑
ing from liability “a family member, friend, or other person in
a position to assist a person at risk of experiencing an opioidrelated drug overdose” who administers an opioid antagonist.
See Tex. Health & Safety Code § 483.101, et. seq. Now, there is
no legitimate reason for the family, friend, or roommate of an
addict to not have an opioid antagonist on hand for overdoses,
just like an EpiPen for anaphylactic shock. Many police depart‑
ments already regularly carry opioid antagonists on patrol, too.

TCDLA should continue to back legislation like that dis‑
cussed above and continue to be a prominent voice for criminal
justice reform in the face of the opioid epidemic. As members of
this organization we should all actively offer whatever support
we can to our legislative team.
Being a better advocate also means utilizing diversionary
programs whenever possible. Diversionary drug court treatment
programs are becoming more prominent, but they must be used.
We should become involved in the diversionary court process
to give voice to the concerns of defense bar and our clients.
Also, what if, instead of accepting at face value a recom‑
mendation of incarceration from the probation department on
a revocation case, we have frank discussions with the probation
officer about what is in the best interest of our client? The worst
that can happen is that the probation department sticks by the
recommendation of incarceration, and we are no worse off. The
best is that the probation department tries something different,
and we have a credible witness for a revocation hearing.
The president has finally said he is ready to declare the
opioid crisis a national emergency. As criminal defense lawyers
both collectively and individually, will we positively address
this challenge society currently faces or will we remain silent?

Pre-order your
2017-18 TCDLA
books and save $.
Call (512) 478-2514
or order online now
at www.tcdla.com.

Stephen Gustitis
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eciding to litigate a DWI first offense has historically been a no-brainer. Unless the
prosecutor was willing to reduce charges and offer deferred adjudication on obstruct‑
ing a highway, for instance, teeing-up a jury trial was almost automatic. What did the client
have to lose when the best offer was a DWI conviction? Expunging or sealing the records
of a conviction was impossible, anyway. But if deferred adjudication for obstructing was on
the table, the calculus was much different. Upon successful completion of the deferred the
client could apply for a non-disclosure order following the applicable waiting period. Here in
Brazos County, neither prosecutors, nor DPS, would object to sealing both the successfully
completed deferred and the related DWI arrest records. But the law has now changed regard‑
ing the non-disclosure of convictions for certain nonviolent misdemeanors and DWIs. As
a result, will the new non-disclosure law that permits the sealing of a DWI first conviction,
passed in H.B. 3016 and codified in Chapter 411 of the Texas Government Code, change
the calculus about trying DWI first cases? I think the answer is negligibly. First, though, let’s
look at some details about the new Government Code provisions.
The Texas Government Code has not provided for the non-disclosure of DWI offenses
under any scenario. However, on June 15, 2017, the Governor signed H.B. 3016, becoming
effective, retroactively, on September 1, 2017. H.B. 3016 authorized a person convicted of
a first-time DWI offense, with a BAC less than 0.15, to petition the court for an order of
non-disclosure of criminal history related to that offense. The criteria the petitioner must
meet are as follows: (1) they never were convicted or placed on deferred for another offense,
except traffic offenses punishable by fine only; (2) they successfully completed any commu‑
nity supervision imposed and any term of confinement; (3) they paid all their fines, costs,
and restitution and; (4) the appropriate waiting period has elapsed. The new law does not
apply to 2nd or 3rd DWI offenses. Nor does it apply to boating or flying while intoxicated
or a DWI involving an accident involving another person (including the passenger of the
defendant). Certainly, H.B. 3016 made it easier for a person with a low-level nonviolent
offense, like a DWI first, to obtain employment and become a productive member of society.
Under these new circumstances, then, should we be accepting more pleas for DWI and

2016 –2017 committee chairs

trying fewer jury trials? Put another way, does the client risk
losing a non-disclosure opportunity because they decided to
litigate their guilt? Again, I think the answer is no. In fact, the
new rules may even encourage more jury trials.
H.B. 3016 provided for non-disclosure after either success‑
fully completing a term of community supervision (Tex. Gov’t
Code Sec. 411.0731) or after completing a sentence, includ‑
ing any term of confinement imposed (Tex. Gov’t Code Sec.
411.0736). The waiting period following a successful probation
was 2 years or 5 years, depending upon whether interlock was
ordered as part of the sentence. The waiting period following
a completed term of confinement was 3 years or 5 years, again
depending upon whether interlock was ordered as a condition
of the sentence. So it seems, if a client decided to try their DWI
first offense, the worst consequence may be a variation in the
waiting period after completion of their sentence, if any. What
if conviction looks inevitable and the client’s goal is to seal their
arrest records as quickly as possible? Then a plea bargain for
probation with at least 6 months of interlock would help achieve
that goal. On the other hand, if the goal was to roll the dice on
a jury trial, and even shoot for a light jail sentence if convicted,
then what does the client lose on a non-disclosure? Not much, it
appears. Certainly, not enough to compel them to buckle under
to a plea bargain for a DWI conviction.
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So, even with the advent of non-disclosure for DWI first
convictions, criminal defense lawyers can still push forward
and encourage their clients to litigate a DWI first without fear
of eliminating non-disclosure opportunity. Regardless of the
punishment outcome, a client would eventually become eligible
to seal their arrest records, everything else being equal. The
bottom line, then, is to not deter a client from saying no to a
plea bargain, even if it means getting their arrest records sealed
later, rather than sooner.
Stephen Gustitis is a criminal defense lawyer in Bryan-College
Station. He is Board Certified in Criminal Law by the Texas
Board of Legal Specialization. He is also a husband, father, and
retired amateur bicycle racer. He can be reached at gustitis@
mac.com.
“Off the Back” is an expression in competitive road cycling
describing a rider dropped by the lead group who has lost the
energy-saving benefit of riding in the group’s slipstream. Once
off the back, the rider struggles alone in the wind to catch up.
The life of a criminal defense lawyer shares many of the characteristics of a bicycle rider struggling alone, in the wind, and
“Off the Back.” This column is for them.
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Ethics &
The Law

ife is full of problems . . . The life of a lawyer can bring on many problems that regular
citizens are not aware of and sometimes have little sympathy for. . . . Lawyers—like doc‑
tors, law enforcement officers, and other professions—are disliked and sometimes hated
until they are needed.
Depression, anxiety, nervousness, and other mental issues follow some members of the
bar. The suicide rate for lawyers is very high as compared to that of other members of society.
Many sleepless nights occur when a lawyer is properly preparing a case for an accused citizen.
As in the life of a surgeon, some lawyers literally have a human life in their hands. Nothing
is worse than an ill-prepared defense when a human life is on the line.
When Jim Skelton suggested to me that I create an ethics hotline, many lawyers we knew
were dealing with alcohol, drug, and mental issues. They needed help. Thanks to the creation
of the hotline, many of these unfortunate souls reached out and got help. It has become for
some a crisis hotline at times.
Some new members have volunteered to serve on the committee. The existing com‑
mittee members are lawyers I selected in the beginning. They were chosen because I knew I
could depend on them no matter what hour of the day or night trouble beckoned. The same
will be expected of the new volunteers. The following are the original members of this most
important committee: Jack Zimmermann, Greg Velasquez, Joe Pelton, Robyn Harlin, Joe
Connors, Michael Mowla, Ray Fuchs, Larry McDougal, Brent Mayr, Jimmy Ardoin, Keith
Hampton, and Chuck Lanehart. The newly added members are John Carsey, Valerie Cavitt,
P. Michael Schneider, and Paul Smith.
For some unknown reason, many association members have not been aware of the hotline,
and they tend to post their problems on the general listserve. This is incorrect. Please call the

ethics hotline number and you will receive a call or several calls
to help you with your crisis or ethical question. Put the number
in your phone so you will have it when you need it. All calls
remain confidential, so there is no reason to put your business
on the street. When you call, an email is generated to me, and
I either call you directly or contact one of the other members
to assist—or sometimes to get another opinion.
There are a few simple things you can do to avoid some
common problems: Return calls to clients. Don’t take cases you
cannot handle. If you get a letter from the grievance committee,
answer it immediately. Prepare your cases, whether it’s as simple
as a traffic ticket or capital murder. Every case is important
because it is important to your clients, and you took an oath
to represent them. Document your fee agreement; document
every time you talk or meet with a client. If there are family
members or others who your client wants to be informed of the
case, make sure you get a waiver of the attorney/client privilege.
It can always be revoked if your client doesn’t want his ex-wife
or girlfriend knowing what is happening with the case. Some
of the people your client thinks will be with him until the end
can turn out to be your worst enemy.

Now on the website, www.tcdla.com, a
separate tab for affiliates. We all need
friends! If you’re looking to start up a
local association or bar—or want to join
your existing organization with TCDLA
in the quest for justice—stay tuned as
we develop this new resource.

New TCDLA Ethics
Hotline Number!
Don’t sit and stew over something
leaving you ethically challenged.
Call the direct line to the TCDLA
Ethics Committee and leave a
message. They’ll get right
back to you:

888-ETHICS4
(888-384-4274)

Buck Files
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o client is more self-righteously indignant than the one who learns that he has been
tricked into giving a confession by officers using a variation of the very old “we-foundyour-fingerprints-at-the-scene” ploy. Unfortunately for the client, the courts have approved
the use of such trickery—e.g.,
This Circuit has held that trickery or deceit is only prohibited to the extent that it de‑
prives the defendant of knowledge essential to his ability to understand the nature of
his rights and the consequences of abandoning them. Soffar v. Cockrell, 300 F.3d 588,
596 (5th Cir.2002)(en banc) . . .

United States v. Bell, 367 F.3d 452 (5th Cir. 2004).
I was reminded of Soffar when I came across an analytical—even amusing—opinion that
discussed a ruse employed by two members the South Florida Organized Fraud Task Force
to circumvent the Fourth Amendment’s general requirement that officers obtain a warrant
before searching someone’s home. United States v. Spivey, 861 F.3d 1207 (11th Cir. 2017) [The
Panel: Circuit Judges William Pryor, Martin, and Boggs (Circuit Judge of the Sixth Circuit,
sitting by designation)(Opinion by Pryor; Martin dissented and filed an opinion)].
Judge Pryor’s opinion reads, in part, as follows:

Federal
Corner

[The Facts]
Caleb Hunt twice burgled the Lauderhill, Florida, home of Chenequa Austin and Eric
Spivey. Spivey reported the first burglary to the police. The second time, Hunt tripped
a newly installed security system. Austin spoke with the police about the second bur‑
glary when officers responded to the audible alarm. When the police caught Hunt, he
informed them that the residence was the site of substantial credit-card fraud. Indeed,
Hunt told the police that the home “had so much high-end merchandise in it that he
[burgled] it twice.”
Two members of the South Florida Organized Fraud Task Force then became in‑
volved. Special Agent Jason Lanfersiek works for the United States Secret Service inves‑
tigating financial crimes, including credit-card fraud. Detective Alex Iwaskewycz works
for the Lauderhill Police Department. The Task Force decided to have Lanfersiek and
Iwaskewycz investigate Austin and Spivey’s suspected fraud.

The district court found that Lanfersiek and Iwaskewycz
went to the residence “on the pretext of following up on two
burglaries, which was a legitimate reason for being there,
but not the main or real reason.” Iwaskewycz displayed a
gun and a badge. Lanfersiek wore a police jacket. Austin
saw the agents approaching and went inside to warn Spivey
and tell him to hide the card reader/writer in the oven.
When the agents told Austin they were there to follow up
on the burglary, Austin invited them in. The officers told
Austin that Lanfersiek was a crime-scene technician for
the police department, and Lanfersiek maintained the fa‑
çade by pretending to brush for latent fingerprints. Austin
led Lanfersiek and then Iwaskewycz through the house to
the master bedroom, following the burglar’s path. Spivey
showed Iwaskewycz home-surveillance video of the bur‑
glary. A detective assigned to the burglary investigation later
used that video evidence to help prosecute Hunt. Inside the
home, both officers observed evidence of fraud, including
a card-embossing machine, stacks of credit cards and gift
cards, and large quantities of expensive merchandise such
as designer shoes and iPads. Austin and Spivey separately
told the officers that the embossing machine had been left
in the apartment before they moved in. Iwaskewycz arrested
Austin on an unrelated active warrant and removed her
from the scene.
The officers then ended their ruse and told Spivey that
they investigated credit-card fraud. Nevertheless, Spivey
remained cooperative. After being advised of his rights, he
signed two forms giving his consent to the officers to con‑
duct a full search of the home and a search of his computer
and cell phone. In that search, officers recovered high-end
merchandise, drugs that field-tested positive as MDMA,
a loaded handgun, an embossing machine, a card reader/
writer (found inside the oven), and at least seventy-five
counterfeit cards.
[In the District Court]
After a federal grand jury returned an indictment against
them, Austin and Spivey moved to suppress all evidence
procured as a result of the officers’ “entry into Austin’s resi‑
dence . . . by fraud . . . which vitiated any consent.” The
district court denied the motion to suppress and rejected
a “bright line rule that any deception or ruse vitiates the
voluntariness of a consent [ ] to search.”
***
Both Austin and Spivey conditionally pleaded guilty. Aus‑
tin pleaded guilty to conspiracy to commit access-device
fraud and possess device making-equipment, 18 U.S.C.
§ 1029(b)(2), and aggravated identity theft, id. § 1028A(a)

(1). Spivey pleaded guilty to conspiracy to commit access
device fraud and possess device-making equipment, id.
§ 1029(b)(2), aggravated identity theft, id. § 1028A(a)(1),
and being a felon in possession of a firearm, id. § 922(g)
(1). Both pleas reserved the right to appeal the denial of the
motion to suppress. The district court sentenced Austin to
thirty-six months in prison and three years of supervised
release and Spivey to seventy months in prison and three
years of supervised release.
[The Fourth Amendment]
The Fourth Amendment provides that “[t]he right of the
people to be secure in their persons, houses, papers, and
effects, against unreasonable searches and seizures, shall
not be violated, and no warrants shall issue, but upon prob‑
able cause.” U.S. Const. Amend. IV. A search is reasonable
and does not require a warrant if law enforcement obtains
voluntary consent. The parties agree that Austin consented
to the search, so the sole question on appeal is whether her
consent was voluntary.
[Voluntariness]
“A consensual search is constitutional if it is voluntary; if
it is the product of an ‘essentially free and unconstrained
choice.’ ” Voluntariness is “not susceptible to neat talismanic
definitions; rather, the inquiry must be conducted on a
case-by-case analysis” that is based on “the totality of the
circumstances.” Relevant factors include the “voluntariness
of the defendant’s custodial status, the presence of coercive
police procedure, the extent and level of the defendant’s
cooperation with police, the defendant’s awareness of his
right to refuse to consent to the search, the defendant’s
education and intelligence, and, significantly, the defen‑
dant’s belief that no incriminating evidence will be found.”
[Deceit as a Factor]
Deceit can also be relevant to voluntariness. Because we
require “that the consent was not a function of acquiescence
to a claim of lawful authority,” . . . deception invalidates
consent when police claim authority they lack. For example,
when an officer falsely professes to have a warrant, the con‑
sent to search is invalid because the officer “announces in
effect that the occupant has no right to resist the search. The
situation is instinct with coercion—albeit colorably lawful
coercion.” And when an officer lies about the existence of
exigent circumstances, he also suggests that the occupant
has no right to resist and may face immediate danger if he
tries. Deception is also likely problematic for consent if
police make false promises.

[An Example of a Mispresentation]
In the tax context, we have ruled that when a taxpayer asked
whether a “special agent” was involved in the investigation
and the Internal Revenue Service answered “no,” consent
was involuntary because it was induced by an official mis‑
representation that suggested the investigation was only
civil, not criminal.
[Permissible Deception]
The Fourth Amendment allows some police deception so
long the suspect’s “will was [not] overborne.” Not all decep‑
tion prevents an individual from making an “essentially
free and unconstrained choice.” For example, undercover
operations do not invalidate consent. When an undercover
agent asks to enter a home to buy drugs, the consent is
voluntary despite the agent’s misrepresentations about his
identity and motivation. “If dissimulation so successful that
the suspect does not know that he is talking to an agent is
compatible with voluntariness, how could there be a rule
that misdirection by a known agent always spoils consent?”
***
That “fraud, deceit or trickery in obtaining access to in‑
criminating evidence can make an otherwise lawful search
unreasonable,” . . . does not mean that it must. Particularly
because physical coercion by police is only one factor to
be considered in the totality of the circumstances, . . . we
should approach psychological coercion the same way. The
district court correctly stated the law when it explained that
deception does not always invalidate consent.
[The Defendant’s Argument]
Austin and Spivey argue that the officers’ deception was
egregious because the purpose of the ruse was to mislead
them into believing that the officers were there to “assist
them,” not to “bust them.” They argue that a “ruse” about
whether Austin was the target of the investigation is worse
than misrepresentations about whether an investigation is
civil or criminal. We disagree.
[The Court’s Response]
We cannot say that it was clear error for the district court
to find that, although the burglary investigation was “not
the main or real reason” for the search, it was “a legitimate
reason for being there.” Iwaskewycz testified that it was a
“dual-purpose investigation.” And the district court found
that “the videotape was eventually used in the burglary
investigations.” Austin argues that the stated purpose “was
nothing more than a ‘pretext’” because one agent had the

“exclusive purpose” and the other had the “primary pur‑
pose” “to investigate the report of a credit-card plant,” but
even this argument concedes that at least one of the of‑
ficers had a dual purpose. What matters is the existence
of a legitimate reason to be there, not the priority that the
officers gave that reason.
[The Subjective Intent of the Officers]
The subjective motivation of the officers is irrelevant. Con‑
sent is about what the suspect knows and does, not what the
police intend. “Coercion is determined from the perspective
of the suspect.” Whether officers “deliberately lied” “does
not matter” because the “only relevant state of mind” for
voluntariness “is that of [the suspect] himself.” And officers
are entitled to be silent about their motivations. The officers’
subjective purpose in undertaking their investigation does
not affect the voluntariness of Austin’s consent.
[Pretext]
Pretext does not invalidate a search that is objectively rea‑
sonable.
***
As long as the officers are engaging in “objectively justifiable
behavior under the Fourth Amendment,” their subjective
intentions will not undermine their authority to stop or
search, or in this appeal, to ask for consent to search. Re‑
sponding to a burglary report is objectively justifiable be‑
havior, and we must ask only whether the officers prevented
Austin from making a free and unconstrained choice.
[The Ruse]
Stripped of its subjective purposes, the officers’ “ruse” was a
relatively minor deception that created little, if any, coercion.
The officers admittedly misrepresented Agent Lanfersiek’s
identity, but there is no evidence that his exact position
within the hierarchy of criminal law enforcement was mate‑
rial to Austin’s consent.
***
Austin likewise knew that Agent Lanfersiek was involved in
criminal investigations and was going to search her home.
Austin understood that she faced a risk that Lanfersiek
would notice evidence of the credit-card fraud when she
consented to his presence in her home. His identity is ma‑
terial only to the subjective purpose of the investigation.
[The District Court Was Correct]
After it considered the totality of the circumstances, the
district court correctly determined that Austin’s consent was

voluntary. The factors other than deceit all point in favor of
voluntariness. Austin was not handcuffed or under arrest
when she gave her consent. She invited the officers inside
the home and volunteered video footage of the burglary.
The encounter was polite and cooperative, and the officers
used no signs of force, physical coercion, or threats. The
officers did not inform Austin that she had the right to
refuse consent, but they were not required to do so. And
a warning is even less relevant in this context because it
is easier to refuse consent when the police are offering to
help than when they initiate an adversarial relationship.
The district court found that the consent was “intelligently
given.” And “significantly,” . . . Austin believed that no in‑
criminating evidence would be found—or at least, nothing
she and Spivey had not prepared to explain away.

oven. And Austin and Spivey gave a rehearsed story to ex‑
plain the device that remained visible. This prior planning
proves that Austin and Spivey understood that asking for
the officers’ assistance came with the risk that their own
crimes would be discovered. Austin’s behavior does not
evoke fear or good-faith reliance, but instead suggests that
she sought to gain the benefit of police assistance without
suffering potential costs. The more Austin behaved strategi‑
cally, the more her behavior looked like a voluntary, rational
gamble, and less like an unwitting, trusting beguilement.
Although the plan to involve police to recover their stolen
goods may not have been the best one, voluntariness does
not require that criminals have perfect knowledge of every
fact that might change their strategic calculus. Nor does it
require that “consent [be] in the[ir] best interest.”

The Ruse Did Not Prevent a Voluntary Decision]
The “ruse” did not prevent Austin from making a volun‑
tary decision. Austin and Spivey informed the police of the
burglaries and invited their interaction. The officers did not
invent a false report of a burglary, nor claim any authority
that they lacked. Agent Iwaskewycz testified that he and
Lanfersiek never promised Austin that “[w]e’re just here
to investigate a burglary; anything else we see, we’re gonna
ignore.” Austin knew that she was interacting with criminal
investigators who had the authority to act upon evidence of
illegal behavior. There is no evidence that Austin felt that
she was required to help with the burglary investigation or
that she needed to consent to avoid her inevitable prosecu‑
tion. From Austin’s perspective, her ability to consent to
the search of an area where she knew there was evidence of
illegal activity was not dependent on whether the officers
provided no explanation or a partial explanation of their
intentions. “[M]otivated solely by the desire” to retrieve her
stolen property, Austin consented to the officers’ entry and
search “at h[er] own peril.”
And perhaps most significant of all, Austin and Spivey
engaged in intentional, strategic behavior, which strongly
suggests voluntariness. Although Austin and Spivey were
victims of one crime and suspects of another, the district
court reasoned, “[t]hieves usually don’t report that the prop‑
erty that they stole has been stolen.” The district court found
that Austin and Spivey enlisted the officers’ assistance to
recover their property. Austin “wanted to cooperate” be‑
cause “expensive shoes had been stolen,” and Spivey was
“willing to risk exposure to credit[-]card prosecution to get
his property back.” Before allowing the officers into their
home, they hid the most damning piece of evidence in the

[The Government Has Shown a Voluntary Waiver]
When we view the evidence in the light most favorable to
the judgment, Austin’s consent was not “granted only in
submission to a claim of lawful authority.” We agree with
the district court that under the totality of the circum‑
stances, “the government has shown by clear and positive
testimony that the consents were voluntary, unequivocal,
specific, intelligently given, and uncontaminated by duress
or coercion.”
[Conclusion]
Because the initial search was supported by Austin’s vol‑
untary consent, it did not violate the Fourth Amendment.
And because the initial search was constitutional, we do
not reach any question about Spivey’s later consent and
the fruit of the poisonous tree. We affirm the denial of the
motion to suppress.
***
We affirm the judgments of conviction and the sentences
of Austin and Spivey.

My Thoughts
4 This case bears watching. Judge Martin filed a strong dissent

that I did not have the space to discuss. There is always the
possibility that this case could have en banc review.
4 Spivey is a case that you might keep handy for the self-righ‑
teous client who confessed. It is a nice map that illustrates
the boundaries of acceptable trickery and deceit.
4 And, Austin and Spivey are now in first place for this year’s
Dumb and Dumber Award for reporting (twice) that some‑
one had stolen the property that they had obtained by fraud!

Send your kudos, katcalls, and/or letters to
Editor Sarah Roland at sarah@sarahroland.com
or Craig Hattersley at chattersley@tcdla.com.

S hout out to Justin Underwood for a recent vitory in a
week-long Intox Manslaughter and Manslaughter trial in
El Paso. Trial resulted from an accident on I-10 in a construction zone. No witnesses at scene, but cops said D
was intoxicated. Only officer at hospital said Intox, based
solely off HGN and interaction with D—an interaction he
described as perfectly normal about 20 times, says Justin.
D consented to blood draw an hour and 40 minutes after
accident: .086 +/– .009. After a hard-fought contest and
9 hours of jury deliberation, Justin heard the big NG. He
credits Deandra Grant Clendenin and Mark Thiessen for
their help in his preparation. Congratulations on a tough
win, Justin.
 huck Lanehart sends out a shout out to Danny Hurley
C
of Lubbock for a significant win recently in 140th District
Court, Lubbock County. The trial was about a 64-year-old
medical school professor (PhD) accused of Indecency with
a Child, 7 counts. Chuck says, “It was a story of Mr. and
Mrs. Wilson and 10-year-old next-door neighbor ‘Denise’
the Menace, on steroids.” The neighbor child roamed the
neighborhood entering everyone’s home when she had
the urge, pooping in the client’s pool, drawing phallic symbols on the sidewalk in chalk, coming in unannounced at
very private times. D, a decorated war hero of Iraq (Bronze
Star in 2004), was depressed, suffered PTSD and adult
ADD, and was the typical absent-minded professor. On the
weekend in question, D had been at Balmorhea State Park
scuba diving and hadn’t taken his meds for four days. He
was particularly goofy when he returned and neighbor kids
wanted to sleep in his RV. At some point during the night,
they woke him up and he exposed himself. They claimed
he made them “touch it.” He denied that they touched him
with anything but a glitter paint brush. D pled no contest
under Article 1.15 of CCP, which still required that the
state meet their burden of proof. Judge Darnell surprised
everyone by doing the right thing and finding the client
not guilty of Indecency by Contact but guilty of Indecent
Exposure. We suspect it was because the 10-year-old got
caught in several significant lies.
Before and during trial Danny begged for a five-year sentence to Indecent Exposure. The prosecution wanted 12–15

TDCJ on a 3g offense. Judge Darnell sentenced the client
to 10 years of probation, with 90 days shock (sex offender
registration is required because of age of child). Danny
reports he was assisted by an outstanding team, including
mitigator Lindsey Craig (a TCDLA member), investigator Hal
Humphreys, and law student Keltin VonGonten. Great job,
team.
 shout out to Ted Wood of Houston for some percepA
tive lawyering. Client received a life sentence, but Ted
recognized an error in the indictment and argued in the
First COA that the indictment did not allege a first-degree

Congratulations to TCLDA’s Bennie Ray of Austin, awarded National College for DUI Defense’s inaugural Leadership Award.

And finally, on a motion for a new trial team of
Sarah Wood and Scott Pope and a motion for new trial
granted on insufficient evidence to support the verdict,
the case fell apart: It was dismissed.

felony. He was thus able to demonstrate that the life sentence was illegal. The case was remanded for a new punishment hearing within the proper range of punishment 2 to
20 years. Way to go, counselor.
Jani Maselli notes that the appellate section of their public defenders office has reeled off an impressive number of
wins lately:

An impressive string of wins for the warriors in the Houston
public defenders office. Congratulations to the whole PDO
team.

  Nick Hughes had a 30-year sentence reversed for
jury charge error. Nick, who originally lost on appeal to
the 14th Court of Appeals, convinced the opinion’s author to change her mind on a motion for rehearing—
though, he still lost 2–1. He successfully petitioned the
CCA, which reversed and remanded, then the COA
reversed.
In another recent win, Nick Mensch had a capital murder case reversed for jury charge error. The trial court
failed to include an instruction regarding the voluntariness of the confession under CCP 38.22 § 6.
Two weeks earlier, Cheri Duncan had an aggravated
sexual assault of a child case reversed because the trial
court failed to elect at the close of the case-in-chief
which alleged incident of sexual assault it sought to submit to the jury.

A shout out to Rick Harrison and Amanda Branans, victorious in a case where client was charged with agg sex
assault from 2012—originally a continuous but indicted
without the continuous. Complaining witness was his
stepsister. His dad and her mom (who was actually her
sister and had adopted her) got divorced. D had moved
to Dallas after graduating high school and moved in with
the family. On academic scholarship to UTA, D worked full
time, went to school, and helped with his siblings, taking
them to and from school and helping with homework
and making dinner. When CW’s mom moved out with the
kids during the divorce, D continued to help out. When
mom remarried and wanted to move the kids to Florida,
the unhappy dad said he was going to fight that and try
to keep kids. Then CW outcries that D had been sexually
assaulting her for years, her story changing from the CAC
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interview to when on the stand. Dad testified, his brother
testified, and D testified. Judge said he found the CW to
be credible but also found D credible—and ruled not
guilty. Congrats on a good win, team.
 udos to Jim Huggler of Tyler, who was named a new
K
board member for the National Conference of Bar Foundations. Jim, who’s been active in his local foundation as well
as the Texas Bar Foundation, now takes the next step. In addition, he has served three terms as president of the Smith
County Criminal Defense Lawyers and as president of the
Smith County Bar Association and the Smith County Bar
Foundation, also finding time to serve on the State Bar CLE
Committee and the Advanced Criminal Law Course Planning Committee. In 2011 he received the Weldon Holcomb
Award from the Smith County Criminal Defense Bar and in
2012 the Smith County Bar Association Award of Excellence. A shout out to Jim for all his good work.
E ditor Sarah sends along a shout out to Michael Mowla for
this post on the Dallas Criminal Bar listserve:
“Whenever the State appeals an order (usually after you
win a MTS), read the State’s notice of appeal carefully and
make certain that the notice strictly complies with the certification requirements in Tex. Code Crim. Proc. Art. 44.01(a)
(5) and the 20-day filing-deadline requirement of Tex. Code
Crim. Proc. Art. 44.01(d). These requirements are jurisdictional and not merely for show. The State appealed an MTS
in a DWI case that David Burrows and Eric Reed won in Fannin Co., and they brought me on to handle the appeal for
the client. I noticed that in the original notice of appeal, the
State failed to comply with the cited statutes, a fatal defect
that was brought to the attention of the Court of Appeals.
To ‘cure’ the defect, the State files an ‘amended notice of
appeal’ well after the 20-day filing-deadline requirement of
Art. 44.01(d).
“I filed [a] Motion to Dismiss the State’s Appeal for Want
of Jurisdiction, which was granted by the Court of Appeals
[available in the Motion Bank of the members-only section
of the TCDLA website, along with the opinion].
“The State loves to play ‘gotcha’ with our clients on procedural matters, and this is one of the few opportunities we
have to return the ‘procedural-gamesmanship’ favor.”
 WI Committee Co-Chair Mark Thiessen notched another
D
win in his specialty. Mark described D as “a great kid” who
went to MIT and now works for the Department of Defense
doing programming for our satellites. Been flying in from
Boston for over 20 months. He wrecked his car into a
parked car on NYE. Mark notes: “HGN 6, WAT 5, OLS 3, and
even said the dreaded ‘I couldn’t do that sober.’ ” D refused
chemical test and they didn’t get a warrant. In a tense trial,
overzealous prosecutor objected to everything. Mark says
he even told him at a bench conference, “I just hope the
jury thinks you’re as annoying as I do.” Mark portrayed D as
a nerdy and scared 21-yr-old—and that’s not intoxicated.
Jury apparently agreed and returned the big NG. All in a
day’s work, eh counselor?

David John Hazlewood
The Lubbock Criminal Defense Bar lost a war
rior in August when David Hazlewood, 62,
passed away. David was known for his work
representing juveniles and indigent defendants
in Lubbock and throughout the South Plains—
the least of God’s creatures. But beyond that,
his genial manner and ready smile enlivened
many a meeting of the Outlaw Grillers and
LCDLA social functions. David received his BA
from the University of Texas and a JD from
Texas Tech, where he met loving wife Anne. In
1990, Anne joined him in private practice, which
he affectionately referred to as “Hazlewood
and Husband.” David was a member of the
Lubbock Area Bar Association and the Juvenile
Law Section of the State Bar of Texas, and
served as president of the Lubbock Criminal
Defense Lawyers for 2013–2014 and as a course
director for the Prairie Dog Advanced Criminal
Law Course. He is survived by Anne, his wife
of 37 years, a son, John David, and a host of
loving relatives. As Chuck Lanehart noted: “The
consummate Parrothead, David is probably
enjoying a LandShark beer with like-minded
spirits even as you read this! He will be missed
by all who had the good fortune to know him.”
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I. Introduction

II. How to Obtain Social Media Evidence

On October 17, 2009, at 11:49 a.m., Rodney Bradford posted
“ON THE PHONE WITH THIS FAT CHICK . . . WHERER
MY IHOP” on Facebook.2 At the same time, a few miles away,
an armed robbery was happening. Bradford’s post, intended for
his pregnant girlfriend, ended up saving him when it proved
his whereabouts at the time of the robbery.3
Social media evidence is coming to a courtroom near you.
A study done by the Pew Research Center (PRC) revealed that
85% of adults are internet users and 67% are smartphone us‑
ers.4 Of those, 72% of online adults use Facebook, representing
62% of all American adults.5 And just when you thought social
media could not possibly get any more popular, PRC reports,
“the proportion of Instagram, Pinterest, and LinkedIn users
who use each respective site daily has increased significantly
since September 2014.” 6 Consequently, we as criminal lawyers
must know how to capture, admit, and challenge social media
evidence in our cases.

A. The Stored Communications Act
The biggest obstacle for litigants trying to obtain social media
evidence is the Stored Communications Act (SCA) of 1986.7
The SCA prohibits:
1. “electronic communication service[s]”—like Facebook,
MySpace, Twitter, and Snapchat 8— from
2. knowingly divulging
3. “the contents of a communication”
4. “to any person or entity.” 9
As an issue of first impression, a California federal district
court held private messages, comments, and wall postings were
protected by the SCA.10 Consistent with this holding, Facebook
says the “contents of a communication” includes “messages,
timeline posts, comments, photos, and videos.” 11 So Facebook

refuses to provide them except when required.
Due to its age, courts have complained about the inapplica‑
bility of the SCA.12 Because it was written prior to the arrival of
the internet and the World Wide Web, courts have struggled to
analyze problems involving modern technology like Facebook,
Instagram, and Snapchat.
This may soon change. In February 2017, the House of
Representatives passed the Email Privacy Act.13 It would amend
18 U.S.C. 2702, 2703, 2705 to eliminate unnecessary distinctions
between companies that transmit electronic communications
versus companies that only store it. More importantly, however,
it would require a finding of probable cause before a warrant
or court order could issue for a subscriber’s content.14 Until the
Senate and president approve the amendments, we are stuck
with the SCA in its current form. As explained below, this cur‑
rent form allows law enforcement to obtain content without a
warrant or probable cause.15
1. SCA Exceptions for Non-Governmental Entities

In a typical criminal case, only when a subscriber consents
will a non-governmental litigant be entitled to the subscriber’s
communication content. Courts have gone as far as compelling
parties to give consent in order to provide litigants access to
their private Facebook content.16
But Facebook no longer provides user content, even with
user consent. In 2009, Facebook published a guide explaining
that it would provide user content with “the voluntary consent
of the user,” consistent with the provisions of § 2702.17 But now,
even with subscriber consent, Facebook may still refuse to com‑
ply. The current version of Facebook’s Information for Law Enforcement Authorities explains its operational guidelines for law
enforcement officials seeking records.18 Facebook will disclose
account records solely in accordance with their terms of service
and applicable law, including the SCA and 18 U.S.C. 2701–2712.
However, the “User Consent” section states: “[T]he user should
be directed to obtain that information on their own from their
account. For account content, such as messages, photos, videos,
and timeline posts, users can access Facebook’s ‘Download Your
Information’ feature from their account settings.” 19
In short, the best way to obtain content of communica‑
tions is to bypass the provider altogether and go directly to the
subscriber.
2. SCA Exceptions for Law Enforcement

The SCA provides two avenues for law enforcement to ob‑
tain easier access to the content of communications—required
disclosure pursuant to a valid warrant or a court order.
The SCA requires a social media provider to disclose the
contents of a communication (A) without notice to the sub‑
scriber if the request is pursuant to a valid state or federal search
warrant, or (B) with notice if the request is pursuant to a valid

administrative, grand jury, or trial subpoena.20 But often law
enforcement seeks delayed notice under 18 U.S.C. § 2705.
Alternatively, a state or federal court may order release of
the content of communications when “the governmental entity
offers specific and articulable facts showing that there are reason‑
able grounds to believe that the contents of a wire or electronic
communication, or the records or other information sought, are
relevant and material to an ongoing criminal investigation.” 21
This is something more than reasonable suspicion but less than
probable cause.22
To accommodate, each of the major social media providers
has compiled a law enforcement guide on how to obtain the
content of communications:
Facebook: www.facebook.com/safety/groups/law
/guidelines/
Twitter: support.twitter.com/articles/41949
Instagram: help.instagram.com/494561080557017/
Snapchat: storage.googleapis.com/snap-inc/privacy/
lawenforcement.pdf
B. Other Ways to Obtain Content
Subpoena the Social Media Provider

As explained above, the SCA hamstrings the ability of a
non-governmental entity to obtain social media communication
content. If you attempt to subpoena a social media provider,
you will receive a letter from the provider detailing objections
to your subpoena.23
Nevertheless, you may attempt to subpoena a social me‑
dia provider using the steps below.24 Because the main social
media providers are all located in California, you must comply
with both Texas and California subpoena laws to “domesticate”
your subpoena in California completing this checklist Michael
Mowla put together:
1. Create a valid Texas subpoena duces tecum for the requested
information
2. Complete Form SUBP-030, Application for a Discovery
Subpoena for an Action 25
3. Attach your Texas subpoena duces tecum to Form SUBP030
4. Complete Form SUBP-035, Subpoena for Production of
Business Records in Action Pending Outside California 26
5. Prepare and enclose payment for the fee. Under Cal. Gov.
Code § 70626(b)(5), the fee for Form SUBP-030 is $30
6. File the documents in the appropriate California superior
court
		✭ Facebook: San Mateo County
		✭ Instagram: San Mateo County
		✭ Twitter: San Francisco County
		✭ Snapchat: Los Angeles County

7. Once you receive the documents from the Santa Clara Supe‑
rior Court, send to the appropriate social media provider: 27
		✭ Facebook: 1601 Willow Road, Menlo Park, CA
94025, or by email to: legal@facebook.com
		✭ Instagram: Mail: Attn: Law Enforcement Response
Team, 1601 Willow Road, Menlo Park, CA 94025, or
by email to: lawenforcement@instagram.com
		✭ Twitter: Twitter, Inc., c/o Trust & Safety—Legal
Policy, 1355 Market Street, Suite 900, San Francisco,
CA 94103, or by fax: 1-415-222-9958 (attn: Trust &
Safety—Legal Policy)
		✭ Snapchat: Custodian of Records Snapchat, Inc. 63
Market Street Venice, CA 90291, or by email to
lawenforcement@snapchat.com.
If you are seeking content (messages, comments, likes, postings,
and tweets), the social media provider will most likely object in
writing and disregard your subpoena. If your subpoena seeks
“non-content information” about the account holder, the social
media provider will most likely comply, assuming you prop‑
erly domesticated your subpoena. But no one really cares that
much about the non-content information. The best way—and
the method preferred by providers—to obtain content is to sub‑
poena the subscriber directly.
1. Issue a Subpoena Duces Tecum to the Subscriber

Most providers prefer non-governmental litigants seeking
communication content to subpoena the subscriber directly.
Even when law enforcement has obtained consent from a user,
social media providers prefer law enforcement use that consent
to direct the user to download and provide the content sought
rather than requesting it from the provider itself:
Facebook: “If a law enforcement official is seeking informa‑
tion about a Facebook user who has provided consent . . . ,
the user should be directed to obtain that information on
their own from their account.” 28
Instagram: “If law enforcement seeks information about
an Instagram user who has provided consent for the official
to access or obtain the user’s account information, the user
should be directed to obtain that information on their own
from their account.” 29
Twitter: “Registered Twitter users can obtain a download
of Tweets posted to his or her Twitter account.” 30
Each provider’s law enforcement guide provides steps on
how to direct a user to download their own content.31 Because
this download contains your profile information, you should
keep it secure and be careful when storing, sending, or upload‑
ing it to any other services.
But if you are looking for likes, comments, and searches,
that information may only be available by compelling the per‑

son to download their “Activity Log.” This is apparently only
accessible by the actual user while signed into the account.32
2. Take Screenshots

By far the easiest way to capture social media evidence is to
take a screenshot. Known by different names, “[a] screenshot,
screen capture, screen cap, cap, screen dump, or screengrab is an
image taken by a person to record the visible items displayed on
the monitor, television, or other visual output device in use.” 33
By taking a screenshot, you can see exactly what was posted, by
whom, and typically when it was posted. You can then print the
screenshot, take it to court, and mark it with an exhibit sticker.
All that’s left is to overcome hearsay issues and authenticate the
evidence, which is explained in Part VIII.B.
C. Identifying Information Required and
What to Request From Social Media Provider
Each social media provider varies in the type of information
available. Facebook, for example, collects all kinds of data. By
contrast, Snapchat really does not save the data (“snaps”) trans‑
mitted over its airwaves. The most Snapchat can provide is a log
of previous snaps that have been sent and received by a user.
Conveniently, each provider delineates between what content
is protected by the SCA and what data may be obtained by a
proper subpoena. Below are examples of what to request from
each provider and what information the provider will need from
you to find the specific subscriber’s account content.34
1. Facebook
Information Required: The email address, user ID number
(e.g., www.facebook.com/profile.php?id=1000000XXXXXXXX)
or username (e.g., www.facebook.com/username) of the Face‑
book profile.35
What to Request: Basic Account Information—may be ob‑
tained through a valid subpoena or court order:
• Name,
• Length of service,
• Credit card information,
• Email address(es), and
• Login/logout IP address(es).36
Non-content Account Information—may be obtained
through “court order issued under 18 U.S.C. Section 2703(d)[:]”
• Message Headers and
• All login/logout IP address(es).37
Stored Account Content (Communications)—may only
be obtained through a “search warrant issued under the proce‑
dures described in the Federal Rules of Criminal Procedure or
equivalent state warrant procedures upon a showing of probable

cause[:]”
• Messages,
• Photos,
• Videos,
• Timeline posts,
• Likes,
• Comments, and
• Location information.38
2. Twitter
Information Required: The @username and URL of the
subject Twitter account in question (e.g., @safety and https://
twitter.com/safety).39
What to Request: Basic Account Information—“A Twitter
account profile contains a profile photo, header photo, back‑
ground image, and status updates, called Tweets. In addition,
the account holder has the option to fill out a location (e.g., San
Francisco), a URL (e.g., twitter.com), and a short ‘bio’ section
about the account for display on their public profile.” 40
Non-content Private Account Information—“Non-public
information about Twitter users will not be released to law en‑
forcement except in response to appropriate legal process such
as a subpoena, court order, or other valid legal process – or in
response to a valid emergency request[:]”
• Payment Information,
• Log Data,
• Location Information, and
• Commerce Services.41
Stored Account Content— “Requests for the contents of
communications . . . require a valid search warrant or equivalent
from an agency with proper jurisdiction over Twitter[:]”
• Tweets,
• Direct Messages, and
• Photos.42
3. Instagram
Information Required: “The username of the Instagram ac‑
count in question on the date you viewed the account and details
regarding specific information requested and its relationship to
your investigation. Usernames are not static and we are unable to
process requests that do not include the date viewed combined
with the username. If you have access to an image’s short URL,
you can go to the link and find the username at the top right
next to the image. If you have access to the Instagram app, you
can locate the username at the top of the account’s profile.” 43
What to Request: Basic Subscriber Information—may be
obtained through “a valid subpoena issued in connection with
an official criminal investigation[:]”
• “subscriber name,

• account creation date,
• email address, and
• a signup IP address, if available.”44
Non-content Account Information—may be obtained
through a valid state or federal warrant, or a proper court order:
• photographs,
• photo captions, and
• other electronic communication information.45
Stored Content of Account— may only be obtained through
a valid state or federal warrant issued upon probable cause:
• Messages,
• Photos,
• Comments, and
• Location information.46
4. Snapchat
Information Required: “Before sending a legal request to
Snapchat, you must first identify the username of the account.
If you are unable to locate a username, Snapchat can try—with
varying degrees of success—to locate the account with a phone
number or email address.” 47
What to Request: Basic Subscriber Information—may be
obtained through subpoena (including administrative or grand
jury), civil investigative demand, court order, or federal or state
search warrant:
• Snapchat username,
• Email address,
• Phone number,
• Snapchat account creation date, and
• Timestamp and IP address of account logins and logouts.48
Log of Previous Snaps—may be obtained by court order
or federal or state search warrant. Snapchat only retains logs of
previous messages sent and received (does not include content,
i.e., the actual picture or message sent).49
Message Content—only provided pursuant to federal or
state search warrant. Most likely, Snapchat will not be able to
provide actual “snaps” because “Snapchat deletes each Snap .
. . once all recipients have viewed it. And even when a Snap
remains unopened, it will be deleted 30 days after it was first
sent.” 50
D. Requests Must Be Narrowly Tailored
Discovery requests for content from a social media site must
still comply with applicable discovery rules.51 In Mailhoit v.
Home Depot, the defendant moved the court to compel the
plaintiffs to produce a laundry list of social media evidence,
including profiles, postings, messages, status updates, wall com‑

ments, causes joined, groups joined, and pictures posted or
tagged with the defendant. The Mailhoit court concluded that
nearly all of the requests failed the “reasonable particularity”
requirement and therefore were not “reasonably calculated to
lead to the discovery of admissible evidence,” as required by
Fed. R. Civ. P. 34.52
No Texas criminal cases have touched on discovery of so‑
cial media evidence. As explained above, this fight will most
likely occur when a social media
user is subpoenaed by a party
to bring his or her entire social
media identity in response to
a subp oena. Under Tex. Code
Crim. P. art. 24.02, a witness can
be required by a subpoena duces
tecum to bring certain items to a
scheduled trial or hearing. If ei‑
ther party files a motion to quash,
the non-moving party must show
that the testimony and documents
or items subpoenaed are material,
meaning “the testimony[, docu‑
ments, and items] would be ad‑
missible and logically relevant to
some matter at issue in the pro‑
ceeding.” 53
E. Do Not Advise Clients or Witnesses to Delete Data
Whatever you do, do not advise a potential witness to “clean
up” their social media accounts before turning over properly re‑
quested discovery. In Allied Concrete Co. v. Lester, a Virginia per‑
sonal injury case following a truck wreck that injured a husband
and killed his wife, the husband’s lawyer, through his paralegal,
advised his client to delete 16 pictures from his Facebook page
before responding to discovery requests from the defense.54 One
of the deleted photos depicted the grieving husband “holding
a beer can while wearing a T-shirt emblazoned with “I ♥ hot
moms.” 55 The paralegal emailed the husband multiple times,
saying things like, “We do NOT want blow-ups of other pics
at trial so please, please clean up your facebook and myspace!”
After a sizeable verdict—and the trial court ordered, at the de‑
fendant’s request, sanctions of $542,000 against the lawyer and
$180,000 against the husband for attorney’s fees in discovering
and proving the misconduct—the trial court further ordered
remittitur of $4,127,000 of the husband’s $6,227,000 wrongfuldeath award.56
Although the remittitur was reversed on appeal, this case
serves as a cautionary tale for all lawyers advising clients about
requested social media evidence.57
For his part, Lester’s lawyer, Matthew B. Murray, resigned
from the Allen, Allen, Allen & Allen law firm, and the Virginia
Bar suspended his law license for five years.58

III. How to Admit Social Media Evidence
A. Must Be Relevant & Authentic
The initial question of whether the proponent of the evidence
“has supplied facts that are sufficient to support a reasonable
jury determination that the evidence he proffered is authentic,”
is answered by the trial court.59 But the trial court itself “need
not be persuaded that the proffered
evidence is authentic.” 60 Rather, after
the trial court makes an initial deter‑
mination that the proponent “has sup‑
plied facts that are sufficient to support
a reasonable jury determination that
the [proffered evidence] is authentic,”
the jury (in a jury trial) answers the
“ultimate question [of] whether an
item of evidence is what its proponent
claims” it to be.61
B. Ways to Authenticate
Social Media Evidence
Texas’ leading case on authentication
of social media evidence is Tienda v.
State.62 The Court recognized “there
is no single approach to authentication
that will work in all instances.” 63 So what will work?
Social media evidence is most commonly authenticated in
three different ways:
1. By direct testimony from a witness with personal knowledge
of the account and account holder;
2. By comparison with other authenticated evidence; or
3. By circumstantial evidence.64
Importantly, however, “the fact that an electronic commu‑
nication on its face purports to originate from a certain person’s
social networking account is generally insufficient, standing
alone, to authenticate that person as the author of the com‑
munication.” 65 The concern is two-fold: (1) Anyone can create
a fake profile, and anyone viewing that profile would have “no
way of knowing whether the profile is legitimate[;]” and (2) A
person’s account can be accessed by anyone who obtains the
user’s name and password.66
Because of the various types of social media evidence, the
“best or most appropriate method of authenticating electronic
evidence will often depend upon the nature of the evidence and
the circumstances of the particular case.” 67
C. Must Have More Than Just the Post
In Dering v. State, the trial court refused to admit Facebook
posts offered by Dering on the grounds that the posts were not

authenticated.68 Dering was charged with sexual assault of an
elderly person in Jones County, Texas.69 He moved to transfer
venue due to negative publicity, including numerous inflamma‑
tory remarks from community members about Dering and his
case on Facebook. The posts in questions were neither made
by Dering nor posted to his account and were sponsored by
Dering’s friend, who was neither the author nor recipient of
the posts.70 The original post was created by a third party and
commented on by other third parties, none of whom testified
during any of the proceedings.71 The witness who sponsored the
posts did recognize the original author and some of the subse‑
quent commenters.72 The only evidence offered to authenticate
the posts was the names and photos of the posters as shown on
their accounts.73
The court held that the circumstantial evidence was insuf‑
ficient to authenticate the Facebook posts, noting that this case
is distinguished from the previous line of cases in that the party
offering the evidence was neither the author nor recipient of the
post.74 “The fact that an electronic communication on its face
purports to originate from a certain person’s social networking
account is generally insufficient, standing alone, to authenticate
that person as the author of the communication.” 75
There are at least two ways to fix the Dering problem. First,
the original posts are usually by some news/media outlet. You
could subpoena the news reporter who posted the informa‑
tion on the news site’s social media account. Today, news sta‑
tions keep track of what is trending and can likely comment on
whether or not this was a “hot” story in the particular jurisdic‑
tion. Second, you could subpoena each of the named users.
If you’re not sure who they are or only have a username, you
could subpoena their non-content information—i.e., name,
email address, credit card information, and login IP address(es)
with a properly domesticated Texas subpoena to the provider.76
Using the information you receive, you or an investigator can
likely track down good contact information for the subscriber.
Then, subpoena them to testify and ask them enough questions
to establish whether they are responsible for the particular post.
This should satisfy Tienda and overcome Dering.

unilateral access to content evidence, this seems to violate the
Fifth and Fourteenth amendments—especially if the content
of the communications contain evidence of your client’s in‑
nocence.79
Second, object that your client is being denied the effective
assistance of counsel. The Sixth Amendment imposes a duty on
counsel to investigate and, when necessary, present defensive
evidence.80 The federal statutory restriction on the defense’s
access to the evidence prohibits defense counsel from fulfilling
this constitutional duty.
Third, object that the SCA violates your client’s right to
confrontation and compulsory process.81
Finally, object that the SCA violates the separation of pow‑
ers provisions of the Federal Constitution.82 Courts have the
inherent power to issue orders necessary to affect their jurisdic‑
tion.83 The legislature is not permitted to interfere with a court’s
exercise of its jurisdiction.84
Fortunately but infrequently, courts started recognizing
the sweeping nature of the scope of warrants and court orders
for user data.85 Commonly, if the state or federal government
obtained evidence from your client’s social media, they did it
pursuant to an “any and all” warrant or court order.86 Undoubt‑
edly this data contains all types of private communication, most
of which will not be relevant to whatever law enforcement was
initially after.
Watch out for “any and all” social media evidence warrants.
You must object that the warrant or court order was overbroad
and did not limit its request to the particular data it sought.
For example, the government should limit message content to
messages between specific users and times it has probable cause
of evidence of wrongdoing.87 Social media providers already
segregate data, so limiting requests is not difficult.
Interestingly, providers are starting to fight back. All pro‑
viders post “transparency” reports for their users to show how
many requests they receive, for what types of data.88 They all
boast about how many government requests they refuse or nar‑
row before fulfilling.89 Big corporations are banding together to
assert the privacy rights of their users, hopefully reinvigorating
the Fourth Amendment in the increasingly digital world.90

IV. Challenges to the SCA
& Social Media Evidence

V. Conclusion

If the SCA seems one-sided in favor of the government, it is.
It only allows governmental entities to obtain user content by
warrant or probable-cause court order.77 The Federal Rules of
Criminal Procedure specifically allow only the government to
seek a warrant.78 The Texas rules are silent, but it is unlikely
a judge would issue a warrant requested by the defense. This
leaves defendants needing subscriber content to prove a defen‑
sive theory in a tough place. There are a few challenges that can,
and need to be, made to the SCA in its current form.
First, object that the SCA violates your client’s procedural
and substantive due process rights. By allowing the government

As long as social media continues to saturate our everyday lives,
it will continue to play a huge role in our courtrooms. When a
Rodney Bradford walks into your office, you must know how to
obtain and authenticate social media evidence.91 The best ways to
obtain social media content are to get a search warrant, subpoena
the user directly, or have someone screenshot the particular
post, tweet, message, or snap you want to use as evidence. By
presenting sufficient evidence for a reasonable jury to link the
accountholder to the account, and the particular social media,
you have satisfied Tienda’s authentication test. On the other
hand, constitutional challenges need to be made to the SCA in

its current form. If the prosecution has social media evidence
in its discovery, you must scrutinize the authorizing affidavit,
specifically looking for overbroad requests lacking particularity.
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Packingham v. North Carolina: Will the U.S.
Supreme Court’s Decision Impact a “Sex
Offender” Law in Texas?

Richard Gladden

I

n 2002, a 21-year-old college student in North Carolina
named Lester Gerard Packingham had consensual sex with
a 13-year-old girl. He was thereafter convicted, after pleading
guilty, of “taking indecent liberties with a child.” As the result
of his conviction Packingham was required, potentially for the
next 30 years, to register as a sex offender under North Carolina
law. Approximately 8 years later, in April 2010, he obtained the
dismissal of a traffic citation in municipal court. Exhilarated
by his unexpected victory, and using the handle “J. R. Gerard,”
Packingham posted a comment on his Facebook page stating, in
part: “No fine, no court costs, no nothing spent . . . Praise be to
GOD, WOW! Thanks JESUS!” (We’ve all had that feeling, right?)
Upon discovering Packingham’s post on Facebook, and
apparently unamused by this miscarriage of justice and heresy,
a local law enforcement officer set out to investigate and ascer‑
tain the identity of “J. R. Gerard.” After examining the docket
of the municipal court and comparing the Facebook profile
photo of J. R. Gerard with a photo of Packingham on North
Carolina’s sex offender registry, the officer confirmed that J. R.

Gerard was actually Packingham, a registered sex offender. The
officer then secured a warrant to search Packingham’s home and
thereby obtained evidence leading to Packingham’s indictment
for violation of a North Carolina statute.
The statute in question made it a felony offense for regis‑
tered sex offenders to access online “social media” sites. Fol‑
lowing denial of his motion to dismiss the indictment on the
ground that the statute violated the Free Speech Clause of the
First Amendment, Packingham was convicted after a trial by
jury in Durham County Superior Court. This conviction was re‑
versed by the North Carolina Court of Appeals, which sustained
Packingham’s constitutional challenge.1 However, on further
appeal by the state of North Carolina, Packingham’s conviction
was reinstated by the Supreme Court of North Carolina, which
ruled the statute “constitutional in all respects.” 2
The U.S. Supreme Court granted review, and on June 19,
2017, in Packingham v. North Carolina, the Court invalidated the
statute under the Free Speech Clause of the First Amendment.3
Characterizing the case as “one of the first this Court has taken

to address the relationship between the First Amendment and
the modern Internet,” 4 the Court assumed arguendo that the
statute was “content-neutral” and therefore subject to “interme‑
diate scrutiny” (a more deferential form of First Amendment
scrutiny that examines whether a statute is “narrowly tailored to
serve a significant governmental interest”).5 The Court readily
acknowledged that a “significant governmental interest” was pre‑
sented by the state, as the Court understandably found “sexual
abuse of a child is a most serious crime and an act repugnant to
the moral instincts of a decent people.” 6 On the other hand, the
Court removed all doubt about whether a social media site, even
when privately hosted, qualifies as a “public forum” entitled to
core First Amendment protection against governmental inter‑
ference. Thus, in terms not easily rescinded, the Court heralded
the internet as “the modern public square” wherein one with an
internet connection is enabled to “become a town crier with a
voice that resonates farther than it could from any soapbox.” 7
Ultimately, after observing that “a valid governmental interest
cannot, in every context, be insulated from all constitutional
protections,” 8 and after accurately identifying the statute as an
outright ban (as to registrants) that sought to “suppress lawful
speech as the means to suppress unlawful speech,” 9 the Court
declared the statute overbroad and unconstitutional.
Two comments by the Court, albeit stated in dicta, warrant
further mention. First, the Court noted that it found “troubling”
the fact that the statute imposed “severe restrictions on persons
who already have served their sentence and are no longer subject
to the supervision of the criminal justice system.” 10 Second, the
Court stated that it “presumed” the First Amendment “permits
a state to enact specific, narrowly tailored laws that prohibit
a sex offender from engaging in conduct that often presages
a sexual crime, like contacting a minor or using a website to
gather information about a minor.” 11

The Potential Impact of
Packingham on Texas Criminal Law
North Carolina is one of a very few states to have enacted a stat‑
ute that outright banned registered sex offenders (who are “no
longer subject to the supervision of the criminal justice system”)
from accessing online social media sites.12 The vast majority
of states seeking to regulate registrants’ access to the internet,
including Texas, apparently recognized that such a bold move
would result in relatively certain constitutional condemnation.
Instead, Texas and these other states, with encouragement from
federal authorities (as described below), elected to ignore the
ancient legal maxim expressed by Edward Coke: quando aliquid
prohibetur fieri ex directo et per obliquum.13 Literally, this phrase
means “any time anything is prohibited to be done directly it

is also prohibited to be done indirectly.” 14 In other words, what
Texas and other states have attempted to accomplish “indirectly,”
which the state of North Carolina unwisely ventured to do “di‑
rectly” to Mr. Packingham (and many others in North Caro‑
lina), is to totally banish sex offender registrants from accessing
online social media sites. The statutory vehicle to obtain this
objective indirectly can be found in “Online Identifier” reporting
requirements that are usually made a component of sex offender
registration. In Texas, the Online Identifier requirement appears
in Article 62.0551 of the Texas Code of Criminal Procedure;
and for reasons discussed hereinafter, the decision in Packingham may prove an important first step towards constitutional
invalidation of Article 62.0551 under the First Amendment.15

The Origin of Texas’ Online
Identifier Requirement
The federal Sex Offender Registration and Notification Act
(SORNA), which was enacted as part of the Adam Walsh Child
Protection and Safety Act of 2006, gave the states powerful fi‑
nancial incentives to maintain a sex offender registry. Title 42
United States Code Section 16912 provided that each state shall
maintain a jurisdiction-wide sex offender registry, and Section
16925(a) provided that a nonconforming state would not receive
10 percent of the funds that would otherwise be allocated for
that fiscal year to the state under the federal Omnibus Crime
Control and Safe Streets Act of 1968. As originally enacted,
Section 16914(a) required states to include in their sex offender
registries information such as a registrant’s name and address,
as well as “[a]ny other information required by the Attorney
General of the United States.” On July 2, 2008, in accordance
with the authority conferred by Section 16914(a), U.S. Attor‑
ney General Michael Mukasey (while serving under President
George W. Bush) issued guidelines requiring states to collect
sex offenders’ “internet identifiers” or “internet addresses.” 16
In compliance with the foregoing federal mandate issued
by the U.S. Attorney General on July 2, 2008, states began en‑
acting statutory provisions requiring sex offenders to provide
their “online identifiers” as part of their sex offender registration
requirement. Texas swiftly followed suit and enacted Article
62.0551 in 2009.17

The Texas Statutory Scheme
Article 62.0551, which carries with it the threat of felony pun‑
ishment for noncompliance, provides:
If a person required to register . . . changes any online iden‑
tifier included on the person’s registration form or estab‑

lishes any new online identifier not already included on the
person’s registration form, the person, not later than the
later of the seventh day after the change or establishment
. . . shall report the change or establishment to the person’s
primary registration authority in the manner prescribed
by the authority.
Although definitions vary from state to state, Texas’ defi‑
nition of the term “online identifier” appears in Article 62.001
(12) and provides:
[An] “[o]nline identifier” means electronic mail address
information or a name used by a person when sending
or receiving an instant message, social networking com‑
munication, or similar Internet communication or when
participating in an Internet chat. The term includes an
assumed name, nickname, pseudonym, moniker, or user
name established by a person for use in connection with
an electronic mail address, chat or instant chat room plat‑
form, commercial social networking site, or online picturesharing service.
Finally, and most significantly for purposes of constitutional
analysis, Article 62.0061(a) provides:
“On request by a commercial social networking site, the
[Texas Department of Public Safety] may provide to [a]
commercial social networking site . . . all public information
that is contained in the database maintained under [the
general registration statute]” as well as “any online identi‑
fier established or used by a person who uses the site, is
seeking to use the site, or is precluded from using the site.”
Apparently to further clarify legislative purpose, Article
62.0061(c) provides that a “commercial social networking site”
is expressly authorized to access and use online identifier infor‑
mation maintained by the Texas Department of Public Safety to
“prescreen” persons seeking to access their social media sites,
and use that information to “preclude” registrants from access‑
ing their social media sites.
In accordance with Article 62.0061(b), the Texas Depart‑
ment of Public Safety has adopted rules governing the manner
by which “commercial social networking sites” may obtain a
registrant’s online identifiers.18 Under Department regulations,
conditioned upon a social media site qualifying as a commercial
social networking site as defined by statute,19 and provided it is
approved as such by the Department, social media sites “will be
assigned a user account and furnished instructions to access . . .
online identifiers maintained by the [D]epartment.” 20

Will the Texas Online Identifier
Scheme Survive First Amendment
Scrutiny After Packingham?
Now that the U.S. Supreme Court has invalidated on First
Amendment free-speech grounds North Carolina’s ban pro‑
hibiting access to social media sites by registered sex offenders
(who are not on parole or community supervision), a consti‑
tutional question arises whether the state of Texas may indirectly accomplish the same objective by simply: 1) requiring
registrants, under threat of felony punishment, to disclose their
online pseudonyms to the Department of Public Safety; and by
2) directing the Department of Public Safety to disclose this
otherwise unavailable information to social media sites so they
can ban registrants from expressing their ideas and communi‑
cating with others on those sites. Settled First Amendment law
strongly suggests Texas cannot do so.
As previously mentioned, although the issue was once
somewhat unsettled, the Supreme Court in Packingham has now
made clear that social media sites, even when privately hosted,
qualify as “public forums” entitled to core First Amendment
protection against governmental interference.21 Assuming that
a First Amendment challenge to Texas’ online identifier scheme
were subjected to “intermediate scrutiny” (to determine whether
it is “narrowly tailored to serve a significant governmental in‑
terest”),22 the outcome of such a challenge would depend on
the nature of the free-speech interests held by registrants—and
how narrowly Texas’ regulation is tailored in relation to those
interests.
The constitutionality of online identifier statutes is a ques‑
tion presently being litigated in state and federal courts across
the nation. The most promising legal theory for registrants chal‑
lenging these statutes has been the claim that online identifier
statutes violate a registrant’s First Amendment right to “anony‑
mous” speech. More than two decades ago the U.S. Supreme
Court ruled that the First Amendment protects a person’s right
to exercise freedom of speech “anonymously.” In this connec‑
tion, the Court noted:
[A]n author’s decision to remain anonymous, like other
decisions concerning omissions or additions to the con‑
tent of publication, is an aspect of the freedom of speech
protected by the First Amendment.23
And as the Court further explained:
Anonymity is a shield from the tyranny of the majority. It
thus exemplifies the purpose behind the Bill of Rights, and
of the First Amendment in particular: to protect unpopular

individuals from retaliation—and their ideas from suppres‑
sion—at the hand of an intolerant society.24
In Packingham the Court provided clues concerning the line
of demarcation between what it would and would not perceive
to be a narrowly tailored statute in this context. It acknowl‑
edged the First Amendment would likely “permi[t] a state to
enact specific, narrowly tailored laws that prohibit a sex offender
from engaging in conduct that often presages a sexual crime,
like contacting a minor or using a website to gather informa‑
tion about a minor.” 25 Conversely, it ruled that a statute can‑
not “suppress lawful speech as the means to suppress unlawful
speech.” 26 Within these guideposts, however, a defense of Texas’
online identifier statute resting on the argument that the statute
is narrowly tailored to “prohibit a sex offender from engaging
in conduct that often presages a sexual crime” would not likely
be persuasive. As observed by the Texas Court of Criminal Ap‑
peals when addressing the constitutionality of another of Texas’
online “sex offender” statutes, Article 62.0551 cannot be deemed
to advance this purpose because, under such an interpretation,
it is aimed at speech that is “either already prohibited by other
statutes (such as obscenity, distributing harmful material to
minors, solicitation of a minor, or child pornography) or is
constitutionally protected.” 27
One “significant governmental interest” assignable to Ar‑
ticle 62.0551, and perhaps the only one, is that it operates to ad‑
vance the state’s interest in investigating “completed” crimes. As
discussed below, however, Article 62.0551, as written, is unlikely
to be viewed as narrowly tailored to accomplish that objective.

Online Identifier Statutes in Other States
Examination of online identifier statutes enacted by other states
reveals there is no consensus concerning what, if any, “online
identity” information reported to a governmental registering
authority, by a registrant, may be disclosed to others. These
“others” might include law enforcement authorities not respon‑
sible for receiving registration information or so-called “social
media” entities in the private sector. Depending on the state,
online identifier statutes differ on whether such disclosures must
be confined to the purpose of investigating, with “reasonable
suspicion” or perhaps “probable cause,” the commission of a
criminal offense. Some statutes are silent, or ambiguous, on this
question. However, it appears that every court that has reviewed
the constitutionality of an “online identifier” statute has ruled
that “investigation of new sex offenses,” or “apprehension of sex
offenders suspected of new crimes,” constitutes “a substantial
governmental interest.” Thus, the outcome of most challenges
depends upon whether, in view of the First Amendment right

to “anonymous speech,” a particular online identifier statute
“burdens substantially more speech than is necessary to further
the government’s legitimate interests.” 28 The two decisions below,
from Utah and California, illustrate the constitutional analysis
that would likely apply to any challenge to Texas’ Article 62.0551
in this context.
! Doe v. Shurtleff, 628 F.3d 1217 (10th Cir. 2010):

In this case Utah’s statute provided that online identifier
information could be disclosed to third parties “to assist in
investigating kidnapping and sex-related crimes, and in ap‑
prehending offenders.” However, the statute also authorized,
more ambiguously, disclosure of online identifier information
to third-party private entities if “use of the record . . . produces
a public benefit that is greater than or equal to the individual
privacy right that protects the record.” 29 In Doe v. Shurtleff, after
considering the broader statutory scheme surrounding Utah’s
online identifier statute, the Court “narrowly” interpreted Utah’s
reporting statute as intended only to authorize disclosure of
online identifiers for “law enforcement purposes” confined to
“aiding the police in solving crimes.” 30 By this means the statute
was rescued from invalidation and was ruled not to violate the
constitutional right to anonymous speech.31
! Doe v. Harris, 772 F.3d 563 (9th Cir. 2014):

Prior to being invalidated by the U.S. Court of Appeals for
the Ninth Circuit, California’s online identifier statute provided
in relevant part:
Notwithstanding any other provision of law . . . any des‑
ignated law enforcement entity may provide information
to the public about a person required to register as a sex
offender pursuant to Section 290, by whatever means the
entity deems appropriate, when necessary to ensure the public safety based upon information available to the entity
concerning that specific person.32
To avoid constitutional invalidation the Attorney General of
California sought to persuade the Ninth Circuit that the statute
was susceptible to a narrowing construction. Thus, notwith‑
standing the literal terms of the statute, she argued the statute
required “specific and articulable facts causing the officer to
suspect that some activity relating to crime has taken place or
is occurring or about to occur” before online identifier infor‑
mation could lawfully be disclosed to third-parties.33 The Ninth
Circuit was unpersuaded. Rather, as one ground for declaring
the California’s statute unconstitutional, the Court in Doe v.
Harris ruled that the statute, by the plain meaning of its terms,
unconstitutionally “chilled” anonymous speech “because it too

freely allow[ed] law enforcement to disclose sex offenders’ Inter‑
net identifying information to the public.” 34 In the Court’s view,
the statute too vaguely permitted law enforcement to “provide
information to the public about a person required to register as
a sex offender,” including a registrant’s online identifiers, when‑
ever law enforcement deemed such a disclosure to the public
“necessary to ensure the public safety.” 35
By way of legislative response, the California Assembly
amended its former online identifier statute to now provide:
[A] designated law enforcement entity shall only use an In‑
ternet identifier, or release that Internet identifier to another
law enforcement entity, for the purpose of investigating a
sex-related crime, a kidnapping, or human trafficking;” and,
A designated law enforcement entity shall not disclose . . .
an Internet identifier . . . to the public or other persons,
except as required by court order.36

Conclusion
Notwithstanding a “horizontal” split among several courts of last
resort across the nation, shortly before its summer recess the U.S.
Supreme Court denied certiorari in a case raising precisely the
issue discussed in this paper. See People v. Minnis, 67 N.E.3d 272
(Ill., 2016), cert. denied, __U.S.__, No. 16-8052 (June 26, 2017).37
However, given Justice Frankfurter’s oft-cited observation that
the Supreme Court “has rigorously insisted that such a denial
carries with it no implication whatever regarding the Court’s
views on the merits of a case which it has declined to review,” 38
I do not view the denial in Minnis dispositive.
Although there does not appear to be any judicial decisions
addressing the constitutionality of Texas’ online identifier stat‑
ute, comparison of the Texas statute to the decisions discussed
above reveals it is seriously vulnerable to constitutional chal‑
lenge, at least as to persons who are no longer on community
supervision or parole.39 First, Texas’ statute allows disclosure of a
registrant’s online identifier information to private third parties
for reasons wholly unrelated to investigating a completed crime,
or a future crime for which there is individualized reasonable
suspicion. This was largely the defect that persuaded the Ninth
Circuit Court of Appeals in Doe v. Harris to invalidate, and the
ground upon which the Tenth Circuit Court of Appeals in Doe
v. Shurtleff sustained against First Amendment challenge, the
online identifier statutes those courts considered. Furthermore,
Texas’ statute does not lend itself to a “narrowing” construction
that would authorize disclosure of a registrant’s online identifiers
only for “law enforcement purposes” confined to “aiding the
police in solving crimes,” which was what saved Utah’s statute

from constitutional invalidation in Doe v. Shurtleff.
Rather, Texas’ broad disclosure provision, set out above, is
manifestly an indirect mechanism designed to cause the “outright”
elimination of a registrant’s ability to engage in public communi‑
cations on the internet. The legislative assumption (and a likely
correct assumption at that) appears to be that a third-party web‑
site, such as Facebook, upon discovering a person is a registrant as
the result of the state’s disclosure, will itself ban the person from
its public forum.40 Thus, Texas’ statutory scheme accomplishes
indirectly what the statute in Packingham unconstitutionally
accomplished directly: an “outright ban” on First Amendment
speech. The Texas statute, like the North Carolina statute found
unconstitutional in Packingham, should encounter the same fate.
Quando aliquid prohibetur fieri ex directo et per obliquum.
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practice law in Lubbock, Texas, where I hung out my shingle immediately after finishing law school in 2008. I was very fortunate
to have a group of dedicated mentors who helped me get my firm off the ground. The majority of my practice consists of
criminal defense work, although I also handle personal injury, family, small business, and traffic ticket cases. I have worked hard
to build a brand for my firm and have achieved a level of success that I am proud of at this point in my career. However, eight
years of running a small law firm has taken its toll on me.
I recently spoke with a colleague about our careers, and the conversation was similar to one I have had many times with
fellow attorneys, all along the spectrum of work experience. Some of us question whether law was the correct career choice, and
discuss what else we might do with our lives. These questions seem more poignant when more experienced colleagues warn
me to get out of the profession while I still have the opportunity.
I often feel overwhelmed by a load of work that never wanes. When I close one case, there are still multiple pending cases

to analyze and handle. While I often feel like my workload is too heavy, I struggle turning away new cases for fear of losing out on
income. I continuously think to myself that I just need a short break in life, a reboot period, a breath of fresh air. Still, my caseload
grows. My desire is to build my firm, and each year I promise myself that I only need one more year of working to reduce the
caseload. However, that cycle has continued year after year. I also struggle with the age-old question attorneys face: “Did I do the
best job I could on each case, or am I just going through the motions?”
In addition to the struggles I face running a law office, and managing the business overhead, I worry about how it all affects
my personal life. My student loan debt lingers, making me wonder monthly whether law school was worth the cost. I married
in January and we paid for the wedding ourselves, which added to the growing weight of debt on my shoulders. And while
finances are always on my mind, I wonder if I give enough time to my family and friends. Far too often, I bring work home with
me, adding a level of stress to my personal life. I feel that I care more about answering or returning phone calls and responding
to emails after hours than cherishing the small moments with my loved ones. It seems as though I put my clients’ lives before
everyone else, including myself. The scariest part is that I recognize it, and I still put my clients first. The vast majority of my clients
could not care less about me as long as I get them what they want, so why do I make them such a priority in my life?
As you read my story, did my professional and personal problems matter to you? Did you connect with them emotionally,
maybe having encountered the same ones in your own professional career? Did you experience your own past, present, or
future in my story? That is how psychodrama can be used in the court cases. It enables the advocate to tell a story that helps
the judge or jury connect with the client. Our profession is centered on zealous advocacy for our clients. If you are interested in
learning how to discover and effectively communicate your clients’ stories to others, I recommend attending a psychodramabased seminar.
Psychodrama is a tool implemented at different stages of trial preparation. The trial lawyer employs storytelling as a device
for organizing, understanding, and retaining facts and ideas. Psychodrama assists lawyers in developing their clients’ stories in a
manner with which the jury may connect both logically and emotionally.
Psychodrama is not a new concept. Many criminal defense attorneys naturally incorporate psychodramatic techniques into
their trials. Similarly, the Reptile Theory was introduced to personal injury cases several years ago. Day in and day out, prosecutors
use the concepts of the Reptile Theory on jurors without knowledge of the theory. Prosecutors appeal to a jury’s anger or fear by
getting them mad at, or scared of, our clients.
Psychodrama, however, is not a miraculous concept assuring you win your case. John Ackerman once explained that psychodrama has its limitations. Although the process helps you connect with yourself, your clients, and your juries, psychodrama simply
enables us to develop and communicate the story. Just as a baker has a special recipe, a criminal defense attorney should have
his or her recipe for success. Learning psychodramatic techniques provides a lawyer with an efficient and systematic approach
to defending criminal cases. It is another tool for the tool belt, not an all-in-one solution. Nevertheless, we can show every client
we care by discovering their story and sharing it.
Judges and juries must see themselves in our client’s stories, regardless of how good or bad our client appears in the facts
presented. Without that connection, we are simply trial attorneys presenting arguments on the facts. As defense attorneys, we
have the unique opportunity to make a difference in the lives of our clients. Through psychodrama, we have the competitive
edge to differentiate ourselves from other advocates. I hope this article makes you question whether you can better discover and
communicate your client’s story. If so, please join us at the next TCDLA trial seminar in Round Top, Texas.

Justin Kiechler graduated from Texas Tech with a BA in Marketing, MBA, and JD. He is licensed to practice law
in Colorado, New Mexico, and Texas. Justin is the current President of the Lubbock Criminal Defense Lawyers
Association and the Lubbock County Young Lawyers Association. He is the Vice Chairman of the Lubbock
County Dispute Resolution Advisory Board, Chapter Advisor for the Delta Tau Delta fraternity at Texas Tech,
and appointed member of the Texas Tech Greek Life Advisory Council. He loves scuba diving, hiking, and
traveling, and he is a ski bum at heart. Justin can be reached at justin@thelubbocklawyer.com.
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awyers realize the kind of personal physical courage
required to see a good cop through a night-watch shift
in a crime-infested neighborhood where few sympathize with
the job he must do. Even more, they fully appreciate the kind
of moral fiber required to keep a cop straight despite the lack
of public support and the many pressures to “cut corners.” Most
lawyers suspect they don’t have the moxie it takes to be a good
cop—the truth is that few people do.
Policemen, for their part, soon learn which lawyers are so
closely allied with their clients’ activities as to become criminals
themselves, and which are the professionals they ought to be.
They appreciate the distinction better than most, and respect a
lawyer who plays it straight down the middle, representing his

clients zealously but with integrity. Many cops admire the way
a lawyer makes his way with his wits and secretly wish they’d
pursued their education a little further, so they could wear the
suits and ask the questions in court.
Acknowledging the foregoing, it is particularly challenging
for a lawyer who undertakes the defense of a person charged with
killing, or attempting to kill, a police officer. I participated in
three such cases as a defense lawyer. In two of the cases, the of‑
ficer was killed; in the third, he was merely wounded. In all three
cases, the officer involved was a good cop, courageously doing
his duty. In that case, the defendant was deservedly acquitted.
Benito Mata had been called to a west side bar to see if he
could do something with his brother, Baldemar, who had got‑

ten very drunk and was waving a pistol around and generally
terrorizing the place.
Baldemar had always been more than a little different, and
was notorious for his behavior when in his cups. He dreamed of
himself as some sort of modern Gregorio Cortez. Cortez had led
a huge posse of Gonzales County deputies and Texas Rangers on
an extended chase all over South Texas and Northern Mexico
after killing the sheriff in Gonzales County. The circumstances
under which the killing occurred, during an apparently unjus‑
tified assault upon the Cortez home (coupled with Gregorio’s
success in eluding the posse), had made Cortez a MexicanAmerican folk hero.
That had all occurred in the ’30s, when the relationships
between the Rangers (called Los Rinches in Spanish) and the
Mexican-American people could hardly have been worse.
Though those relationships are better now, and had improved
even by the ’70s, memories were long, and the “Ballad of Gre‑
gorio Cortez” could still be found on the jukebox in many a
South Texas cantina.
Baldemar (Baldo to those who knew him) quite simply—
when drunk—dreamed of dying in a hail of bullets in a shootout
with the police—and of the cantinas of San Antonio and South
Texas reverberating in 3/4 time with the strains of the “Bal‑
lad of Baldemar Mata.” Strangely, considering Baldo’s bizarre
obsession with this idea, when drunk, he never presented any
particular problem to the police when he was sober. On this
occasion, however, he was very, very drunk and armed with a
.32 revolver. That’s why the bartender called Benito and unfor‑
tunately the police.
When Benito got to the bar, he found Baldo sitting at a
table in a back corner nursing a beer. The .32 was on the table
in front of him. He caught sight of Benito walking toward the
table, knew Benito was going to try to stop him, and didn’t want
to be stopped. He picked up the .32, pointed it at his brother,
and ordered him to get out of his way. The cops were going to
be coming, he said, and Benito was blocking the light.
“Que haces, Baldo?” Benito said, “What are you doing?”
“No sabes que ellos se van a matarle? Don’t you know that
they are going to kill you if you keep this up?”
About that time, Baldo saw an officer approaching the bar.
He hoisted himself to his feet and began to stagger forward. He
brushed the smaller Benito aside and stumbled toward the door,
pistol in hand. He got to the door before the officer did, and
having the advantage of the cover of near darkness, squeezed
off a round before the officer ever saw him.
He hit the officer in the thigh, knocking him to the ground.

The officer began to pull himself back to cover behind his pa‑
trol car, and Baldo came out of the bar to follow him. Benito
came out of the bar and grabbed Baldo, trying to drag him
away. Baldo kept trying to brush him aside, so that he could
get to the wounded officer to shoot him again. Just about at
that moment, a cover officer arrived. Seeing his brother of‑
ficer down and bleeding and Baldo stalking him with his arm
outstretched holding a .32, he drew his service revolver, aimed,
and fired. The bullet caught Baldo right between the eyes, kill‑
ing him instantly.
When Benito ran towards his already-dead brother, his
actions were misinterpreted; the officers thought he was going
for Baldo’s gun to continue the exchange. The gun was kicked
out of the way and Benito was tackled and quickly handcuffed.
Benito’s earlier action, in trying to drag Baldo away, was also
understandably misinterpreted as an attempt to help Baldo
escape.
All of this led to Benito’s arrest, indictment for attempted
capital murder for what the police believed to be his efforts to
help his brother assault the officer, and eventual trial. At the
trial, witnesses from inside the bar testified to Benito’s efforts
to disarm Baldo and take him home before the police arrived.
Benito testified that he was trying to drag Baldo away to keep
him from shooting the officer again.
The jury found him not guilty.
I have never had trouble understanding the police not want‑
ing to hear Benito’s protestations of his innocence—particularly
when they were interspersed with tears for his dead brother. I
don’t think Benito did, either.
If the Ballad of Baldo Cortez has been written, I’ve never
heard it.
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From editor Michael Mowla:
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Supreme Court of the United States
No significant decisions have been handed down by the SCOTUS since July 4, 2017. The Court is on
summer recess.

United States Court of Appeals for the Fifth Circuit
United States v. All Funds on Deposit at Sun Secured Advantage Account Number *3748, Held
at the Bank of NT Butterfield & Son Limited in Bermuda, 16-41164, 2017 U.S. App. LEXIS
13032 (5th Cir. July 19, 2017) (designated for publication)
(1) Under 28 U.S.C. § 2466(a), a person charged with a crime is disallowed from using the resources
of the courts in furtherance of a claim in any related civil forfeiture action if the district court finds that
the person: (1) after notice or knowledge of the fact that a warrant or process has been issued for his
apprehension, in order to avoid criminal prosecution (A) purposely leaves the jurisdiction of the United
States; (B) declines to enter or reenter the United States to submit to its jurisdiction; or (C) otherwise
evades the jurisdiction of the court in which a criminal case is pending against the person; and (2) is
not confined in another jurisdiction for commission of criminal conduct in that jurisdiction.
(2) Under the principles of international comity and the act of state doctrine, United States courts
ordinarily refuse to review acts of foreign governments and defer to proceedings taking place in foreign
countries. For the act of state doctrine to apply, a foreign authority must have decided the issues after
hearing evidence.
United States v. Arrieta, 16-40539, (5th Cir. July 7, 2017) (designated for publication)
(1) Under 18 U.S.C. § 922(g)(5)(A), it is unlawful for an alien who is illegally or unlawfully in the
United States to possess a firearm or ammunition. “Illegally or unlawfully in the United States” means a

person whose presence here is forbidden or not authorized by law.
(2) Deferred Action for Childhood Arrivals (DACA) “is
a form of prosecutorial discretion by which the Secretary de‑
prioritizes an individual’s case for humanitarian reasons, ad‑
ministrative convenience, or in the interest of the Department’s
overall enforcement mission.” It is “legally available so long as
it is granted on a case-by-case basis” and “it may be terminated
at any time at the agency’s discretion.”
(3) To qualify for DACA, an individual must: (1) have ar‑
rived in the United States under the age of 16; (2) have continu‑
ously resided in the United States for at least 5 years prior to the
issuance of the first DACA memorandum and have been present
in the United States on the date of issuance; (3) be currently
in school, have graduated from high school, have obtained a
general education development certificate, or be an honorably
discharged veteran of the Coast Guard or Armed Forces; (4)
not have been convicted of a felony, a significant misdemeanor,
multiple misdemeanors, or otherwise pose a threat to national
security or public safety; (5) not be older than 30.
(4) DACA “does not confer or alter any immigration sta‑
tus,” and “confers no substantive right, immigration status or
pathway to citizenship” because “only Congress, acting through
its legislative authority, can confer these rights.” Recipients of
DACA relief are permitted to apply for work authorization.
(5) Because DACA relief neither confers nor alters any im‑
migration status, a DACA applicant may be convicted under 18
U.S.C. § 922(g)(5)(A) for mere possession of a firearm or am‑
munition that is otherwise legal to possess.
Editor’s Note: It is patently absurd that a DACA applicant may
serve in our military (and in fact doing so is a qualifying fact for
DACA relief), is entrusted with weapons capable of destroying
buildings and causing mass casualties on the battlefield, and
can win medals for valor, but when on leave or after honorary
discharge, the applicant cannot possess a pistol or ammunition
that would otherwise be legal to possess. This kid was not in
the military, but he came here legally with his parents when he
was two and was otherwise doing nothing wrong when stopped
while in possession of a pistol and ammunition.

United States v. Fidse, 16-50250, 2017 U.S. App. LEXIS
12216 (5th Cir. July 7, 2017) (designated for publication)
(1) The U.S.S.G. § 3A1.4 terrorism enhancement applies if
the offense is a felony that involved, or was intended to pro‑
mote, a federal crime of terrorism. Under 18 U.S.C. § 2332b(g)
(5), a crime is a “federal crime of terrorism” if: (1) the crime of
conviction is itself a federal crime of terrorism, and (2) the act
is calculated to influence or affect the conduct of government
by intimidation or coercion, or to retaliate against government
conduct (intended to promote a federal crime of terrorism). Its
application equals an automatic increase to an offense level of
32 and the maximum criminal history category of VI.
(2) The U.S.S.G. § 3A1.4 terrorism enhancement does not
hinge upon a defendant’s ability to carry out terrorist crimes
or the degree of separation from their implementation, but it
if the defendant’s purpose is to promote a terrorist crime, the
enhancement is triggered.
(3) An obstruction offense may support the U.S.S.G. § 3A1.4
terrorism enhancement under the “intended to promote” prong
because although the relevant offense of conviction, conspir‑
acy to make false statements, is not a crime of terrorism, when
combined with other relevant conduct, it could qualify for the
enhancement if it was intended to promote a federal crime of
terrorism.
(4) Where a defendant was not convicted of a federal crime
of terrorism or the defendant’s relevant conduct did not include
such a crime, for the U.S.S.G. § 3A1.4 terrorism enhancement
to apply, a district court must: (1) identify which federal crime
of terrorism the defendant intended to promote; (2) satisfy the
elements of § 2332b(g)(5)(A), which requires that the offense be
“calculated to influence or affect the conduct of government by
intimidation or coercion, or to retaliate against government con‑
duct”; and (3) “support its conclusions by a preponderance of the
evidence with facts from the record.”
United States v. Jimenez-Elvirez, 16-40560, 2017 U.S.
App. LEXIS 12331 (5th Cir. July 10, 2017) (designated
for publication)
(1) Under Jackson v. Virginia, 443 U.S. 307, 318–319 (1979),
the jury’s verdict will be affirmed if a reasonable trier of fact
could conclude from the evidence that the elements of the of‑
fense were established beyond a reasonable doubt, viewing the
evidence in the light most favorable to the verdict and drawing
all reasonable inferences from the evidence to support the ver‑
dict.
(2) Under 8 U.S.C. § 1324(a)(1)(A)(v)(I), to convict for con‑
spiracy to transport an undocumented alien, the Government
must prove that the defendant: (1) agreed with one or more per‑
sons (2) to transport an undocumented alien inside the United
States (3) in furtherance of his unlawful presence (4) knowingly
or in reckless disregard of the fact that the alien’s presence in the
United States was unlawful.

(3) To prove conspiracy, the Government must prove that
each conspirator knew of, intended to join, and voluntarily par‑
ticipated in the conspiracy. Elements of conspiracy may be estab‑
lished solely by circumstantial evidence, including the presence,
association, and concerted action of the defendant with others.
Mere presence at the scene of the crime or close association with
a co-conspirator alone will not support an inference of participa‑
tion in a conspiracy, but it is a significant factor to be considered
within the context of the circumstances under which it occurs.
(4) To prove aiding and abetting under 18 U.S.C. § 2, the
evidence must show that the defendant “associated with the
criminal venture, participated in it, and sought by his actions
to make the venture succeed.” The evidence supporting a con‑
spiracy conviction is generally sufficient to support an aiding
and abetting conviction.
(5) Intrinsic evidence is generally admissible, and its admis‑
sion is not subject to Fed. Rule Evid. 404(b). Evidence is intrinsic
when the evidence of the other act and the evidence of the crime
charged are “inextricably intertwined” or both acts are part of a
“single criminal episode” or the other acts were necessary pre‑
liminaries to the crime charged.
(6) Under Fed. Rule Evid. 404(b)(1), evidence of prior crimes,
wrongs, or other acts is not admissible to prove the defendant’s
character to show that the defendant acted in conformity with
that character on the occasion at issue. Under Fed. Rule Evid.
404(b)(2), such evidence may be admissible for proving motive,
opportunity, intent, preparation, plan, knowledge, identity, ab‑
sence of mistake, or lack of accident.
(7) To determine admissibility under Fed. Rule Evid. 404(b)
(2), the Beechum test [see United States v. Beechum, 582 F.2d
898, 911 (5th Cir. 1978) (en banc)] provides that the court must
determine whether the evidence: (1) is relevant to an issue other
than the defendant’s character (similarity of extrinsic act to the
offense charged and amount of time that separates the extrinsic
and charged offenses); and (2) possesses probative value that is
not substantially outweighed by its undue prejudice and must
meet the other requirements of Fed. Rule Evid. 403 (the more
closely the extrinsic offense resembles the charged offense, the
greater the prejudice to the defendant, but the probative value of
extrinsic evidence of similar crimes is great when the defendant
based his defense on a claim that he was merely in the wrong
place at the wrong time.).
(8) If a defendant pleads not guilty in a conspiracy case, the
first prong of the Beechum test is satisfied because the entry of
the plea raises the issue of intent to justify the admissibility of
extrinsic offense evidence.
United States v. Reyes-Ochoa, 15-41270, 2017 U.S. App.
LEXIS 11706 (5th Cir. June 30, 2017) (designated for
publication)
(1) To reverse on plain-error because the issue was not pre‑
served before the district court, the reviewing court must find:
(1) a legal error that has not been intentionally relinquished or

abandoned; (2) the error must be clear or obvious; (3) the error
must have affected the appellant’s substantial rights; and (4) the
error seriously affects the fairness, integrity or public reputation
of judicial proceedings.
(2) To determine whether a conviction qualifies as a crime of
violence, courts use the “categorical” and “modified categorical”
approaches. Under the categorical approach, the court lines up
the elements of the prior offense with the elements of the generic
[enumerated] offense to see if they match. If the elements of the
prior offense cover conduct beyond what the generic offense cov‑
ers, then it is not a qualifying offense. The categorical approach
does not consider the conduct of the defendant in committing
the offense, but is limited to the conviction and the statutory
definition of the offense.
(3) If a statute is “indivisible,” it enumerates various factual
means of committing a single element, and the categorical ap‑
proach is used.
(4) Under Mathis, 136 S.Ct. at 2251–2254, a statute is divis‑
ible (and subject to the modified categorical approach) only if
it creates multiple offenses by listing one or more alternative
elements (as opposed to merely listing alternative means of sat‑
isfying an element). The difference is that a trier of fact must
agree on one of multiple elements that a statute lists versus not
agreeing on the same alternative means so long as the trier of
fact concludes that the defendant engaged in one of the possible
means of committing a crime.
(5) If a statute is “divisible,” meaning it sets out one or more
elements of the offense in the alternative, the court applies the
modified categorical approach to narrow an offense that oth‑
erwise would not be a categorical match with an enumerated
offense. Descamps, 133 S. Ct. 2276, 2281 (2013).
(6) Under the modified categorical approach, a court looks
at “Shepard documents”: indictment or information, terms of a
plea agreement, or transcript of the plea hearing in which the
factual basis for the plea was confirmed by the defendant. This
occurs if state law fails to provide a clear answer to the means or
elements question, and the “Shepard documents” are reviewed
only to determine whether the listed items are elements of the
offense. If the Shepard documents reiterate all the terms of the
law, then each alternative is only a possible means of commis‑
sion, not an element that must be proved.
Panetti v. Davis, 14-70037, 2017 U.S. App. LEXIS 12390
(5th Cir. July 11, 2017)
(1) Under 18 U.S.C. § 3599(a)(2), in any post-conviction
proceeding under 28 U.S.C. § 2254 or 2255 seeking to vacate a
death sentence, a defendant who is financially unable to obtain
adequate representation or investigation, expert, or other neces‑
sary services shall be entitled to the appointment of one or more
attorneys because congress contemplated that the prisoner on
death row would have the assistance of paid counsel to prepare
a federal habeas petition. This entitlement to paid counsel is
absolute unless potential procedural bars would “indisputably”

foreclose habeas relief.
(2) Under 28 U.S.C. § 2254(b)(1)(A), a state prisoner must
exhaust all state remedies to be entitled to habeas review. But
under 28 U.S.C. § 2254(b)(1)(B)(ii), where “circumstances exist
that render the state process ineffective to protect the rights of
the applicant,” a federal court may address the claims absent
exhaustion.
(3) Under 18 U.S.C. § 3599(f), the court may authorize the
defendant’s attorneys to obtain such services on behalf of the
defendant upon a finding that investigative, expert, or other
serv ices are reasonably necessary for the representation of the
defendant. A district court may deny an inmate’s request for
funds to pursue federal habeas relief when a petitioner has: (1)
failed to supplement his funding request with a viable consti‑
tutional claim that is not procedurally barred, or (2) when the
sought-after assistance would only support a meritless claim,
or (3) when the sought-after assistance would only supplement
prior evidence.
Editor’s Note: This is the best opinion I have read in a long time.
With these comments, Judge Higginbotham again shows why
he is the best judge on the Fifth Circuit:
(1) Process matters, and gives rise to the aged observation
that, in the law, the shortest distance between two points is sel‑
dom a straight line. Truncated hearings and exacting strictures
can squeeze the life from due process, while perversely creating
years of delay, all for a refusal to give a few days of time—this
most seriously so when the issue is not whether a defendant is
mentally ill, but the more subtle reaches of his disability. There
is no justification for executing the insane, and no reasoned sup‑
port for it, as only a glance at the brief of amici—filed by able and
fervent citizens spanning the spectrum of political views—will
confirm.
(2) Panetti’s counsel, Greg Wiercioch, has, in our best tradi‑
tions, served his client for years with limited resources and time.
To refuse to give him the time and resources critical to review
Panetti’s present condition is error, borne of understandable but
nevertheless error-producing frustration over the delay baked
into our death penalty jurisprudence—with its twists and turns
between two sovereigns.
(3) Delivery of due process protects the prisoner, and in
doing so, protects us all.
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Ash v. State, PD-0244-16, 2017 Tex. Crim. App. LEXIS
579 (Tex. Crim. App. June 28, 2017) (designated for
publication)
(1) If the record contains evidence that a witness may have
been an accomplice, the issue should be submitted to the jury
to decide whether the witness was an accomplice as-a-matterof-fact.

(2) A witness is an accomplice as-a-matter-of-law in the
following situations: (1) the witness has been charged with the
same offense as the defendant or a lesser-included offense; (2) the
State charges a witness with the same offense as the defendant or
a lesser-included of that offense, but dismisses the charges in ex‑
change for the witness’ testimony against the defendant; and (3)
the evidence is uncontradicted or so one-sided that no reason‑
able juror could conclude that the witness was not an accomplice
(court uses phrases like could have been charged, susceptible to
prosecution, the evidence clearly shows, or there is no doubt).
Ex parte Bowman, PD-0208-16, 2017 Tex. Crim. App.
LEXIS 582 (Tex. Crim. App. June 28, 2017) (designated
for publication)
(1) Under Strickland v. Washington, 466 U.S. 668, 687 (1984),
to prove IATC, an applicant must show by a preponderance of
the evidence that: (1) trial counsel’s performance was deficient by
showing he failed to satisfy an objective standard of reasonable‑
ness under prevailing professional norms, with reasonableness
assessed under the circumstances of the case viewed as of the
time of counsel’s conduct and under the totality of the represen‑
tation; and (2) he was prejudiced by the deficient performance.
(2) An IATC claim must identify with particularity the acts
or omissions of counsel that are alleged not to have been the
result of reasonable professional judgment.
(3) A trial counsel’s strategic decisions must be informed
by a reasonable preliminary investigation. A decision not to in‑
vestigate an issue must be directly assessed for reasonableness
in all the circumstances, applying a heavy measure of deference
to counsel’s judgments. Strategic choices made after thorough
investigation of law and facts relevant to plausible options are
virtually unchallengeable.
Ex parte Ingram, PD-0578-16, 2017 Tex. Crim. App.
LEXIS 588 (Tex. Crim. App. June 28, 2017) (designated
for publication)
(1) Pretrial habeas, followed by an interlocutory appeal, is
an extraordinary remedy. This remedy is reserved for situations
in which the protection of the applicant’s substantive rights or
the conservation of judicial resources would be better served by
interlocutory review. Except when double jeopardy is involved,
pretrial habeas is not available when the question presented,
even if resolved in the defendant’s favor, would not result in
immediate release. And, pretrial habeas is generally unavailable
when the resolution of a claim may be aided by the development
of a record at trial. The only recognized exception to the gen‑
eral prohibition against record development on pretrial habeas
is when the constitutional right at issue includes a right to avoid
trial, such as the constitutional protection against double jeop‑
ardy.
(2) Ordinarily, a facial challenge to the statute defining
the offense can be brought on pretrial habeas, such as an over‑
breadth challenge. However, anti-defensive issues (an issue that

benefits the State’s position in the case but is not something the
indictment required the State to prove from the outset, such as
voluntary intoxication) may not be brought on pretrial habeas
corpus because it is not law applicable to the case.
(3) Overbreadth is a First Amendment doctrine that allows
a facial challenge to a statute even though the statute might have
some legitimate applications. The overbreadth of a statute must
be substantial, not only in an absolute sense, but also relative to
the statute’s plainly legitimate sweep. To be overbroad, a statute
must prohibit a substantial amount of protected expression, and
the danger that the statute will be applied in an unconstitutional
manner “must be realistic and not based on fanciful hypotheti‑
cals. The person challenging the statute must demonstrate from
its text and from fact that a substantial number of instances exist
in which the statute cannot be applied constitutionally.
(4) In an overbreadth analysis, a court must construe the
statute with the plain meaning of its text unless the language
is ambiguous or the plain meaning leads to absurd results that
the legislature could not have possibly intended. In determining
plain meaning, a court may consult dictionary definitions and
read words in context applying rules of grammar and giving
effect to every word in the text if reasonably possible. Text in a
statute is ambiguous if it may be understood by reasonably wellinformed persons in two or more different senses. If the text is
ambiguous or the plain meaning leads to absurd results, a court
may consider extratextual factors including the object sought
to be attained, the legislative history, and the consequences of
a construction. If possible, a court must employ a reasonable
narrowing construction to avoid a constitutional violation.
(5) Tex. Penal Code § 33.021(c) is not facially unconstitu‑
tional because it is designed to protect children from sexual
exploitation, not merely “speech.” It proscribes only those com‑
munications that are intended to cause certain types of individu‑
als to engage in sexual activity, who are those whom the actor
believes to be under age 17 and those who represent themselves
be under age 17, when the actor is more than three years older
than the believed or represented age. When a person represents
herself to be under age 17, the actor who solicits such a person
will ordinarily be aware of a substantial risk that the person is
underage.
Long v. State, PD-0984-15, 2017 Tex. Crim. App. LEXIS
589 (Tex. Crim. App. June 28, 2017) (designated for
publication)
(1) In reviewing the legal sufficiency of the evidence to sup‑
port a conviction, a reviewing court considers whether any ratio‑
nal finder of fact could have found the essential elements of the
offense beyond a reasonable doubt by viewing the evidence in a
light most favorable to the prosecution by resolving any factual
disputes in favor of the verdict and deferring to the fact-finder
regarding the weighing of evidence and the inferences drawn
from basic facts. In some cases, a legal-sufficiency issue turns
upon the meaning of the statute under which the defendant is

being prosecuted: Does certain conduct constitute an offense
under the statute.
(2) Under Tex. Penal Code § 16.02(b)(1), a person commits a
crime if she “intentionally intercepts, endeavors to intercept, or
procures another person to intercept or endeavor to intercept a
wire, oral, or electronic communication.” Under Tex. Penal Code
§ 16.02(b)(2), a person commits a crime if she “intentionally dis‑
closes or endeavors to disclose to another person the contents of
a wire, oral, or electronic communication if the person knows
or has reason to know the information was obtained through
the interception of a wire, oral, or electronic communication in
violation” of Tex. Penal Code § 16.02(b).
(3) Tex. Penal Code § 16.02 incorporates definitions in Tex.
Code Crim. Proc. Art. Section 18.20: “Oral communication”
means “an oral communication uttered by a person exhibiting
an expectation that the communication is not subject to inter‑
ception under circumstances justifying that expectation. “In‑
tercept” means “the aural or other acquisition of the contents of
a wire, oral, or electronic communication using an electronic,
mechanical, or other device.” “Contents” when used with respect
to a wire, oral, or electronic communication, “includes any in‑
formation concerning the substance, purport, or meaning of
that communication.”
(4) Affirmative defenses to Tex. Penal Code § 16.02 are: if
a party to the communication recorded it, and someone who
intercepts an oral communication has an affirmative defense if
one of the parties to the communication has given prior consent
to the interception unless the communication is intercepted for
the purpose of committing an unlawful act, and a parent may
vicariously consent on behalf of his or her child to a recording
of the child’s conversations so long as the parent has an objec‑
tively reasonable, good-faith basis for believing that recording
the conversations is in the child’s best interest.
(5) A person has an expectation of privacy in a place if: (1)
the person, by his conduct, has “exhibited an actual (subjec‑
tive) expectation of privacy,” meaning that he seeks to preserve
[something] as private; and (2) the person’s subjective expecta‑
tion of privacy is “one that society is prepared to recognize as
‘reasonable,’” meaning whether when viewed objectively, the
expectation of privacy is “justifiable” under the circumstances.
(6) Courts look to a variety of factors when deciding
whether a person has a reasonable expectation of privacy in a
place or object searched, such as whether: (1) the person had a
proprietary or possessory interest in the place searched; (2) the
person’s presence in or on the place searched was legitimate; (3)
the person had a right to exclude others from the place; (4) the
person took normal precautions, prior to the search, which are
customarily taken to protect privacy in the place; (5) the place
searched was put to a private use; and (6) the person’s claim of
privacy is consistent with historical notion of privacy.
(7) A locker room is not a classroom. Unlike a departmentstore dressing room, where there is no legitimate expectation of
privacy if there is a sign informing the patron that the dressing

room was under surveillance, in a school locker room, a person
has a subjective expectation of privacy that society is prepared
to regard as objectively reasonable.
Editor’s Note: I understand the TCCA’s real concern here, which
is that we do not want people making video recordings in locker
rooms where children may be. What if C.L.’s phone recorded the
girls changing, and this recording was disseminated? On the
other hand, I understand that a parent may want to know what
is going on with their kids, including in the locker rooms. If a
parent suspects that her child is being abused or bullied in the
locker room, do we prosecute that parent for making a recording
to turn into the police as evidence? Perhaps the legislature should
amend Tex. Penal Code § 16.02 to exclude situations where the
intent of the person making the recording is to capture evidence
of a crime or other misfeasance.
Prichard v. State, PD-0712-16, 2017 Tex. Crim. App.
LEXIS 586 (Tex. Crim. App. June 28, 2017) (designated
for publication)
(1) Deadly-weapon findings apply only where the “victim”
is a human.
(2) In a review of the legal sufficiency of the evidence to sup
port a deadly-weapon finding, a court examines the statutory
requirements necessary to uphold the conviction or finding by
determining the meaning of statutes de novo. A court inter‑
prets statutes by effectuating the collective intent or purpose of
the legislators who enacted the legislation by focusing on the
literal text of the statute and attempts to discern the fair, objec‑
tive meaning of the text at the time of its enactment. The court
applies the plain meaning of a term if the statute is clear and

unambiguous, and reads words and phrases in context and con‑
strue them according to the rules of grammar and common us‑
age. But when a statute is ambiguous or its plain language would
lead to absurd results not possibly intended by the legislature,
a court may consult extratextual factors, including legislative
history.
(3) Extratextual factors of determining a statute’s intent are
the: (1) legislative history, (2) objective of the statute, and (3)
consequences of a construction.
Editor’s Note: Although I agree that deadly-weapon findings
should be reserved for acts of misfeasance against other humans,
as the owner of three dogs (German Shepherd, Rottweiler, and
Pit Bull mix), I believe it takes a “special” kind of person to hit a
dog on her head with a shovel and drown her under the pretense
of “disciplining” her. I am curious to see how brave this person
would be with the shovel if he tried to “discipline” this handsome
160-lb Presa Canario. I would not interfere in the exchange.
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Alberty v. State, 06-16-00204-CR, 2017 Tex. App. LEXIS
6348 (Tex. App. Texarkana July 11, 2017) (designated
for publication)
When an exhibit contains both admissible and inadmissible
evidence, the burden is on the objecting party to specifically
point out which portion of the evidence is inadmissible. Other‑
wise, error is waived.
Sufficient evidence linked appellant to the previous convic‑
tions.
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