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Mark Snodgrass

Holidays Are Made of Memories

I

President’s
Message

t is hard to believe that 2018 is coming to an end. We are just a little over a year from turn‑
ing the page to 2020. It seems like only yesterday we were ringing in the new millennium.
Doomsday prophets were foreshadowing all sorts of gloom and doom. I was spending that
particular New Year’s Eve in Laredo and attending various festivities across the border with
old childhood friends. Unlike previous New Year’s Eves, the streets of Nuevo Laredo were
almost eerily quiet. Fortunately, the transition to the new millennium was uneventful, and
we all returned to our normal day-to-day lives after a traditional (at least for bunch of ne’erdo-wells like the crew I grew up with) New Year’s Day meal of Popeye’s fried chicken and
black-eyed peas.
As I grow older, I find myself to be more reflective of events past, especially during this
time of year when we approach the holidays. Most of my fondest holiday memories revolve
around family and friends. Some who are no longer with us and some we have simply moved
on from in our lives. I very seldom think back about material presents I received.
Sometimes if I listen hard enough I can still here my grandmother’s voice trying to teach
my sisters and me proper manners at the dinner table on Christmas day, or explaining how
belching at the table was once considered a compliment to the chef in certain cultures after
my mother had accidently burped during dinner. Other times I can almost feel the sense of
both fear and anticipation when I was hiding behind the couch in the living room at about
five or six years old trying to see if I could catch a glimpse of Santa coming down the chim‑
ney—which soon ended when my father found me and sent me to bed. I remember hanging
the ornament on the tree depicting the husband and pregnant wife when Christi and I were
expecting our first child. A smile comes across my face every time I look back on teaching
my then five-year-old daughter Claire to skip rocks on the stock tank she named “Hip Poop
Lake” on our annual holiday hunting trip, and I fondly recall my son Luke having a BB gun
with him everywhere we went on the ranch.
Quite possibly my favorite work-related holiday memory was when my mentor and
first boss, Floyd Holder, who after having a fee voucher cut in federal court filed a motion
titled “Motion to Reconsider Payment Because Santa Claus Has to Buy Presents.” Much to
my amazement, the judge reconsidered and paid the whole bill.
Floyd Holder taught me more about practicing law than I can recall. One thing that
always stuck with me was that if we were not very close to a trial date or coming up on a
deadline, he would walk around the office about five o’clock and yell: “Let’s go home, kids.

The work will be here tomorrow. Go home and have some fun
with your family.”
Sometimes as lawyers we forget the most important things
in a never-ending quest to do more and better work. Sometimes
deadlines or court settings make it necessary to work longer
hours and weekends, but as a general rule the work will still be
there tomorrow.
A couple of weeks ago, I attended a memorial service for
Kelly Pace that was truly a celebration of a life well lived. Kelly
was a board member of TCDLA. He was very active in CDLP
and was a frequent lecturer at various CLE programs as well as
an instructor at the Tim Evans Texas Criminal Trial College.
Kelly loved helping young lawyers. He was a great lawyer and an
even better person. I had many conversations with Kelly, some
serious, some not so serious, but no matter what, he always left
you with a smile. Kelly cherished his wonderful wife Therese
and his children and always seemed to find time to talk about
them and the things they had done together.
I wish all of you a wonderful and happy holiday season.

My hope is that you give yourself a gift and during the holidays
spend a little less time at the office and a little more time with
family and friends. Time is finite. We each only have a certain
amount of time. Make those memories that last with your family
and friends and be like Kelly Pace and leave them with a smile.
The work will still be there tomorrow. Happy Holidays.

43rd Annual

Tim Evans
Texas Criminal
Trial College
Huntsville, Texas
March 24–29, 2019
Lance Evans & Kerri Anderson-Donica
Deans

Tim Evans & Lydia Clay-Jackson
Deans Emeritus
Special consideration is given to those lawyers with
no jury trial experience and to those experienced
lawyers wanting to try something new in trial.
Former prosecutors welcome to apply.
This seminar is graciously funded by a grant administered by the Court of Criminal Appeals. However,
the language in this ad has not been approved by and is not endorsed by the Court and is merely the
description provided by the course directors.

Melissa J. Schank

“In ordinary life, we hardly realize that we receive a great deal more than we give, and
that it is only with gratitude that life becomes rich.”
—Dietrich Bonhoeffer

T

Executive
Director’s
Perspective

he holidays can be so stressful at times. We go straight from Thanksgiving into Decem‑
ber festivities. Some skip through Thanksgiving altogether and slam right into Black
Friday—now known as early Thursday. They rush to eat and spend time with everyone so
they can get out and get the best deals. As I drive through my neighborhood during the first
week of November, some neighbors are already putting up holiday decorations. “Woooooo!”
I want to scream and tell everyone to slow down. Let’s take one holiday at a time and enjoy
our family and friends as much as possible.
Work can be extra stressful this time of the year because everyone wants to take off in
November and December. So what do we do? We work 60-plus hours so we can take off,
only to come back to work another 60-plus hours to catch up. Why do we do this? Because
we are sure no one could do our job while we are out—or maybe because something could
fall through the cracks.
In the midst of all the craziness, I was stunned when I heard the sad news of the passing
of Kelly Pace. I was heartbroken. I did not have the chance to give him my thanks for every‑
thing he did for me, for TCDLA, and especially for the staff. To tell him how I appreciated
his generous spirit, always engaging me in conversation and challenging me since the day I
met him 14 years ago. He impacted me personally in ways that will stay with me forever. I
found myself thinking how I take so many things for granted. I am always in such a rush to
be efficient, to get the job done, and often I do not stop and appreciate those who surround
and encourage and support me.
Kelly always sought out new attorneys, attorneys who just joined—sometimes the first
time they came to a TCDLA event or meeting—and constantly made them feel included
and welcomed. He would always talk to every staff member and bring special gifts annually.
He would get to know each person at a personal level, always checking on everyone to make

sure they were okay. He put everyone’s well-being above his own.
He was dedicated, the most unselfish person I’ve ever known.
When Kelly and his wife Therese walked into a room, their
aura of love and happiness was contagious. Kelly was an inspiration to everyone he encountered—most of all to me.
It made me think about my parents, children, family, and
friends. What had I done to support and encourage them? How
could I be more like Kelly and make sure I acknowledged every
person and genuinely make them feel unique, important? I need
to learn from his example and take the time to speak with all,
listen to what they are saying—rather than just hearing.
I shared with several friends the sadness I felt—and the
guilt, maybe, for not being a better person. Kelly was someone
who always made time for me, and I felt remiss in that I didn’t tell
him everything I wanted him to know about what he meant to
me. One friend said, well, you can be sad or angry, whichever is
appropriate, or you can think about what the takeaway is: What
did you learn from this tragedy? I stopped to consider this, then
realized I had already started thinking that way—about how to

slow down, in general, and stop relying so much on technology
to communicate. I needed to talk to, interact with, those who
mean a lot to me and continually remind them how much I
appreciate and value them.
Needless to say, I miss Kelly very much. I cannot imagine
going to another TCDLA event and not seeing his beautiful
smile. I can say I genuinely hold his memory dear, and feel I owe
him a debt of gratitude for all the guidance and encouragement
he gave me throughout the years. To this day, he continues to
teach me life lessons. For this, Kelly will forever be in my heart.
And so, this holiday season I will try my hardest to slow
down and take a break from work. I need to enjoy life a little,
spend time with family, visit friends I seem to always be too busy
to see. I will keep reminding myself that if there is an emergency,
everyone knows my cellphone number and can get ahold of me.
The work will still be there when I return, and I will complete
it just as efficiently as I would have.
What are your expectations for this holiday and beyond?
As for me, I wish you and your family a joyous holiday!

Kelly Pace
The CDLP seminar to be held in Tyler on
April 19, 2019, will be “Come and Take It in
Memory of Kelly Pace.”
In his honor, a Kelly Pace Scholarship for New Lawyers
has been established for travel to or attendance at TCDLA
seminars. You can contribute on Facebook, using PayPal
(mflores@tcdla.com), by calling the home office, at
(512)478-2514, or by using the form on the following
page (you can submit it to the TCDLA office fax
number: 512-469-9107).
The following good folks have already contributed:
Brian Wice
Cameron Vann
Law Offices
of Jesko &
Steadman
David L. Botsford
David P. O’Neil
Derst K. ”Deke”
Austin
Bain, Files, Jarrett
& Harrison, PC
Grant Scheiner
Heather Barbieri
Joshua M.
Webber

Humphreys &
Peterson Law
Firm, PLLC
Mark Gehrman &
Lori Gehrman
Randy Wilson
Ricardo Gonzalez
Ross Palmie
Sarah Roland
Stanley Mays
Stuart Parker
Susan Kelly
William House
Jim Darnell
Jim Huggler
Bobby Mims

Carol ClarkYeomans
Nicole DeBorde
Jessica Canter
Stephanie
Alvarado
Sam Bassett
Bill Knox
Roberto Balli
Stanley Schneider
Susan Anderson
Paul Tu
Kristin Brown
Vic Sasso
Jerry Yearout
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Editor’s
Comment

rom Thanksgiving through Christmas until the first of the New Year is always a time
when things seem to slow down around the courthouse. Generally, everyone—judges,
prosecutors, even jurors—seems to be affected by the spirit of the season. It’s hard this time
of year not to get a bit sentimental and reflect on the past year—the wins, the losses and
everything in between—and how we can make the coming year even better professionally
and personally.
Let’s make it a point to stay on the cutting edge of our profession. Let’s make it a point
to file a case-specific 39.14 request in every case, know applicable case law, and have expert
hearings every time. To that end, TCDLA offers so many great seminars throughout the state
all year long. Scholarships are available if funds are an issue. Plan to attend one you have
never attended before. You will always learn something and meet great lawyers.
Mostly, though, let’s all take a cue from Kelly Pace this holiday season and carry it into
the next year. Let’s work hard but focus on what really matters—people. Let’s express our
love for our family and friends. Let’s really pay attention to people. All people. Especially
the people who are hurting and who have been abandoned by everyone else. Let’s listen to
them and help them. Really listen. There is some good somewhere in everyone. It might be
hard to find (and often is), but it’s there.
Let’s take care of each other. This job is hard mentally and emotionally. We are the
constant underdogs. In a single afternoon recently, I handled a case where a young man
nearly died of a drug overdose, one involving a young suicidal client with a dysfunctional
family, and one where a young lady had lost everything. There was (and is) hope for all of
them, though. That was still a rough day. It didn’t hit me until that evening. The lows can be
really low, and the highs can be really high. That’s true for all of us in this profession. Let’s
remember that and be able to lean on each other for support. After all, over time TCDLA
becomes like a second family. We must take care of each other. That care and concern for
others is something that Kelly made a mission in his life through his involvement in the
Texas Lawyers’ Assistance Program.
Many of our counties have some type of diversionary courts, whether they be drug treat‑
ment courts, DWI courts, mental health courts, or veterans’ courts. Many of us are involved
in those court treatment teams. Many of us help our clients get into those diversionary courts.
What if we took it a step further, though? What if we continued to show those clients sup‑

port by attending court graduations? What if we showed our
support to the people in the courts through our presence at
graduations even if they aren’t our clients? What if those people
saw their community supporting them? How might that change
their perspective?
What if we occasionally sent a letter or made a phone call
to clients just to check on them even after we are finished with
their cases? What would that do? What if we sent an occasional
letter or card to clients in prison just to let them know they are
not forgotten? How might that make someone feel?
In an ever-changing world that can seem harsh and quick
to judge sometimes, let’s make it a point take care of each other.
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Let’s assume the best in people. Recently, while picking a jury,
we discussed the presumption of innocence. It’s a concept that I
think most everyone agrees with but that can be abstract to ex‑
plain and sometimes even hard to apply in the criminal context.
I told the prospective panel that the presumption of innocence
is how we should all live in this world. It means assuming the
best in a person, not the worst.
Let’s plant the seeds for those who may be resistant to our
help and advice. Let’s show grace and kindness even when it’s the
most difficult. Let’s be empathetic. Let’s love unconditionally. The
world will be a better place for it, and we will be all the richer.
Merry Christmas and Happy New Year.

Hold on, don’t pani
c. We
can teach you enou
gh
to bring you back
down
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Save the date: May 3, 2019
David Burrows, Frank Sellers & Lawrence Boyd

43rd Annual

Tim Evans Texas Criminal Trial College Application
(Enrollment limited to 80)
March 24–29, 2019
Huntsville, Texas

Application Deadline Noon, January 14, 2019
Bar # ____________________________
Name __________________________________________________ Address _______________________________________________
City _______________________________________________________________ State __________ Zip ________________________
Phone _________________________________________________ Fax ____________________________________________________
Cell phone __________________________________________ Email _____________________________________________________

Must be a licensed Texas attorney. Complete entire application.
q I would like to attend this training and have enclosed $150 registration fee (refunds, less 10% processing fee, only for cancellations

made before March 10, 2019). Registration price includes breakfast and lunch each day, dinner two nights, and hotel (double occupancy). Send this application, letter of intent, and a letter of recommendation from a Texas judge (District, County, or Federal)
and a criminal defense attorney. You will be notified by January 30, 2019. Only complete applications will be considered. *Special
needs or financially unable to pay contact TCDLA.
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#______ Misdemeanor Bench
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#______ Civil Jury

Number of Trials (as second chair):
#______ 2nd Chair Felony Jury** #______ 2nd Chair Misdemeanor Jury**
**On a separate sheet explain your involvement.
Type of practice and years in practice (general description): ____________________________________________________________
________________________________________________________________________________________________________________

Other Training or Experience:
Law school: ________________________________________________

Date graduated: ___________________________________

Other trial training courses taken: _________________________________________________________________________________
________________________________________________________________________________________________________________
________________________________________________________________________________________________________________

Former Prosecutor:

q Yes q No
If yes, how long, when did you leave, and what experience did you have? ____________________________________________
________________________________________________________________________________________________________________
________________________________________________________________________________________________________________

Public defender:
q Yes
q No
If yes, what office? _______________________________________________________________________________________________
On a separate sheet please tell us your level of trial experience. Additionally, please tell us why you want to attend the Texas Criminal
Trial College.

Fax: 512-469-0512 or mail to 6808 Hill Meadow Drive | Austin, TX 78736

Seminars sponsored by CDLP are funded by the Court of Criminal Appeals of Texas.
Office use only:

q Application q New q Letter of intent q Fee

q Judge letter q Attorney letter

Robert Pelton
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Ethics &
The Law

here have been several calls to the hotline from lawyers faced with a dilemma when they
find themselves with evidence or knowledge of evidence in a criminal case. For instance,
a client may bring in a bloody knife and tell you they just stabbed someone. A client could
bring in a gun and tell you they just shot someone in a robbery. A client may tell you their
cell phone contains pornography or other bad information. What do you do?
Joseph Connors, a longtime lawyer friend and original member of our Ethics Committee, has told me many times the following: SOME THINGS ARE TOO HOT TO HANDLE.
If a client brings in something that could be evidence, you can tell them several times
anything law enforcement can use against you will be used. Tell them that several times and
then adjourn your meeting and have client come back later and never mention it again.
Never, never tell a client to throw the evidence in the river or somewhere else. You are
then subjecting yourself to criminal prosecution.
If your client brings you incriminating evidence (not contraband or child porn), you can
give it back to them with a copy of the tampering with evidence statute. If you think they will
destroy it, you can keep it, but you should secure it safely in you law office so as to protect
yourself against a charge of tampering with evidence. If your client brings you contraband,
you must get that into the hands of law enforcement; how you do that without incriminating
yourself or hurting your client will depend on the facts of the case. If you stumble upon child
porn on your client’s cell phone or computer, treat it as contraband and turn it over to law
enforcement. The logistics of doing that are obviously far more complicated. You will want
to remind yourself that you have a Fifth Amendment privilege and a work-product privilege,
and you don’t want to waive those protections in any way. You also should recognize that your
personal and professional interests are in conflict with your client’s interests. Accordingly,
you should consider retaining a lawyer for yourself.
If the client brings you incriminating evidence and insists that you take it, you must
turn it into the authorities. The last thing you want to do is to get hit with a tampering or
obstruction charge. If the client tells you about specific incriminating evidence that exists
somewhere (including a phone) that is NOT in your possession, no authority obligates
you to report it (unless a statute says otherwise—like Texas Family Code 261.101—or the
crime-fraud exception applies, or a person’s life may be imminently threatened). In fact,
absent an exception, reporting such a communication or information from a client would
be a breach of the attorney-client privilege. However, you cannot tell a client to destroy

evidence or make it “disappear.” There is nothing wrong telling a client “I don’t want to know about any client criminality
you are involved in.” Our job as defense lawyers is to clean up
messes after the “bomb” has already been detonated, not to be
“business partners” with our clients so that we are obligated
to rat them out.
The Bottom Line on Evidence Too Hot to Handle
Never receive it physically from the client. If client’s own
first attorney receives it, the first attorney should hire another
attorney to turn that evidence/information (i.e., child pornography images and/or videos) into the District Attorney or proper
law enforcement agency with the stipulation that the second
attorney will not disclose identifying information of the first
attorney or the first attorney’s client. The first attorney must
call the CPS 800 phone number hotline and report information
of the abused child’s name, address, etc., so CPS can begin an
investigation. However, the question lingers: Does the attorney
have to name his or her source of that information, which just
might be the accused who is the client of the first attorney?
Remember in life some things are TOO HOT TO HANDLE.
Special thanks to Joseph Connors, Michael Mowla, and
Keith Hampton.
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thought that I had some understanding of restitution issues in federal criminal cases until I
was appointed to represent Doyle Randall Paroline on the restitution issue in a possession
of child pornography case. For more than five years, I lived with the issue until the Supreme
Court resolved it in Paroline’s favor. Paroline v. United States, 134 S.Ct. 1710 (2014). Stanley
Schneider was with me for almost all of those five years, and Casie Gotro joined us later on.
Because of this experience, restitution issues have intrigued me. I learned early on the
importance of working with the AUSAs of the Financial Litigation Unit (FLU) of the United
States Attorney’s Office for the Eastern District of Texas here in Tyler and with other FLU
lawyers. In the Eastern District of Texas, FLU attorneys can influence the contents of plea
agreements. The prepayment of restitution is always looked on favorably by AUSAs and by
United States District Judges. Such prepayment gives the defense lawyer the opportunity to ar‑
gue that the client has shown a super acceptance or extraordinary acceptance of responsibility.
In fraud cases, defendants can be ordered to pay huge amounts of restitution. In two
cases that I concluded recently, one of my clients made a prepayment of partial restitution
in the amount of more than $500,000; in another, a prepayment of almost $250,000. Each
client had a better resolution because of these prepayments.
The United States Courts of Appeal look very closely at the restitution issues that come
before them, without regard to the dollar amount of the restitution order. On November
6, 2018, a panel of the United States Court of Appeals for the Eighth Circuit held that the
restitution order for the payment of $1,000 for the loss of a dog killed in a car accident was
improper. United States v. Bagley, ___F.3d___, 2018 WL 5795778 (8th Cir. Nov. 6, 2018)
[Panel: Circuit Judges Wollman, Loken, and Colloton. Opinion by Loken. Colloton filed an
opinion, concurring in part and dissenting in part].
[The Facts in Bagley]
Stephen D. Bagley was an unsuccessful and unlucky carjacker. He stole an automobile
at gunpoint and drove off with the owner’s dog (Mister) in the back seat. He then caused
a multi-vehicle accident that resulted in his being arrested and the officers finding Mister
dead inside the automobile. Mister’s owner filed a victim impact statement and sought

restitution in the amount of $14,999 for the “loss of life to
Mister, a 4-year-old terrier that [he] raised from a puppy.”
Mr. Bagley was charged with carjacking and firearms
offenses and entered into a written plea agreement with
the Government. United States District Judge Howard F.
Sachs of the Western District of Missouri sentenced Mr.
Bagley to 70 months’ imprisonment and ordered him to
pay $1,000 as restitution for the death of Mister. Mr. Bagley
gave notice of appeal as to the restitution order.

must be reversed. We note that the district court relied on
restitution orders in cases involving sexual exploitation of
a child in determining that the evidence was sufficient, but
the statutory basis for such an award is not the same as an
award for lost property. Compare 18 U.S.C. § 2259, with 18
U.S.C. § 3663A [emphasis added].
***
Interestingly, there was a dissent by Judge Colloton that reads,
in part, as follows:

Judge Loken’s opinion reads, in part, as follows:
[The Statutory Basis for Restitution in This Case]
As to restitution for the death of Mister, we conclude that
restitution is properly based on the provision of the MVRA
addressing lost or destroyed property. See generally Andrews
v. City of West Branch, 454 F.3d 914, 918 (8th Cir. 2006).
The MVRA provides that if the return of lost property is
impossible, as in this case, the victim is entitled to payment
of “the value of the property” on the date of destruction
or sentencing, whichever is greater. 18 U.S.C. § 3663A(b)
(1)(B). To measure the value of destroyed property, other
circuits have concluded “that fair market value generally
provides the best measure to ensure restitution in the ‘full
amount’ of the victim’s loss, but that ‘replacement value’
is an appropriate measure . . . where the fair market value
is either difficult to determine or would otherwise be an
inadequate or inferior measure of the value necessary to
make the victim whole.” United States v. Kaplan, 839 F.3d
795, 802 (9th Cir. 2016); accord Frazier, 651 F.3d at 908.
Congress provided that “replacement costs” of lost animals
is the proper measure of restitution for victims of violent offenses against animal enterprises, 18 U.S.C. § 43(d)(3), which
strongly suggests that replacement value is the proper measure
under § 3663A(b)(1)(B) for loss of a valued pet such as Mister
[emphasis added].
[The Government Presented No Evidence as to the
Amount of Loss]
However, the government presented no evidence of replacement cost or value, only a speculative estimate of the costs
associated with raising Mister [emphasis added].
***
[Conclusion]
Therefore, we conclude that the amount of restitution
awarded for Mister was also unsupported by evidence and

[The Victim’s Claim for Restitution]
When appellant Bagley carjacked his victim’s vehicle, Bagley
ended up killing the victim’s dog. The victim informed the
court, via the probation office, that his losses included “a
4-year-old Terrier that I raised from a puppy,” and claimed a
loss amount of $14,999. The district court thought $15,000
was “a pretty wild overestimate” for the loss of the dog, but
was “reluctant just to ignore it as speculative,” and decided
to award $1,000.
***
[Judge Colloton’s Position]
I would affirm this modest award for the death of the vic‑
tim’s dog. I agree with the court that an award is authorized
under 18 U.S.C. § 3663A(b) for the value of the property
lost by the victim. Although the government surely could
have made a better record on the cost of acquiring and
raising a dog, see, e.g., American Society for the Prevention
of Cruelty to Animals, Pet Care Costs, https://www.aspca.
org/sites/default/files/pet_care_costs.pdf (last visited Oct.
25, 2018) (estimating $1,471 as “first year total” cost and
$737 as “annual total” cost of caring for a small dog), the
court did receive the victim’s assertion about the amount of
loss, see PSR ¶ 16, and no contrary evidence from Bagley.
A victim’s testimony alone, if credible, presumably
would be sufficient to sustain an award in the amount
claimed, for a victim who raised a dog is in a position to
know the cost of replacing his lost property.
***
[Conclusion]
In light of the latitude that we have allowed district courts in
making restitution estimates, and the substantial discount
applied to the victim’s own estimate, I would uphold the
award. I see nothing in the text of § 3663A that would forbid
the use of estimates that are permitted in sexual exploitation
cases under 18 U.S.C. § 2259.

My Thoughts
4 This is a case that will never make it to the Supreme Court;

however, it is worth reading because it illustrates that restitution requests are not automatically agreed to by United
States District Judges, and that restitution orders entered
by United States District Judges are not always approved
by our Courts of Appeal.
4 This is what is worth remembering about restitution issues:
As an FLU attorney pointed out to me, United States Proba-

tion Officers are seldom lawyers. Often, they believe that
restitution is appropriate when there is no statutory basis
for ordering it. Always look carefully at the PSR’s recommendation as to the amount of restitution, if any, that the
defendant should be responsible for—and the basis for it.
Buck Files, a member of TCDLA’s Hall of Fame and past president of the State Bar of Texas, practices in Tyler, Texas, with the
law firm Bain, Files, Jarrett & Harrison, PC. He can be reached
at bfiles@bainfiles.com.

Send your kudos, katcalls, and/or letters to
Editor Sarah Roland at sarah@sarahroland.com
or Craig Hattersley at chattersley@tcdla.com.

 udos to Gerry Goldstein and Cynthia Orr, two of our
K
storied ex-presidents, for their big NGs in a recent federal
jury trial on charges of bribery and conspiracy to commit
money laundering. D faced up to 25 years on the two
charges, stemming from his involvement with former
state senator Carlos Uresti and a West Texas county official—both convicted in the case. D paid a consulting
fee to Uresti to secure a contract for his company, but
the jury decided he did it unaware the money went to
feather the nests of the two. The jury deliberated for 13
hours over 2 days. Congratulations on another big win,
Gerry and Cynthia.
S hout out to David Adler of Bellaire, recipient of the
inaugural Judge Thomas M. Reavley Award for Outstanding Public Service, awarded by the United States District
Court for the Southern District of Texas. The award will be
given to recognize a lawyer in private practice who has
rendered outstanding service to the bench and bar of the
Southern District of Texas who has improved the administration of justice. Judge Reavley, among other things,
has served as Texas secretary of state and a justice on the
Supreme Court of Texas, and, since 1979, sits on the Court
of Appeals for the Fifth Circuit.
David was honored for his work in the Southern District: “Since 2009, Mr. Adler has served as the Criminal Justice Act Panel Attorney District Representative, working
with the Court and the Federal Public Defender to meet
the needs of indigent defendants throughout the Southern District. Mr. Adler’s work for the CJA Panel includes
helping to revise the CJA Plan to keep it consistent with
evolving law; ensuring that the CJA Panels throughout
the District have qualified, trained, and diverse members
in adequate numbers; mentoring, training, advising, and
helping CJA attorneys; and coordinating the work of CJA
Panel members with the needs of the Court.”
Congratulations, David, for your continuing work in the
pursuit of justice.
 big shout out to Allison Clayton of Lubbock, recently
A
awarded the Arthur von Briesen Award for defense of the
indigent by the National Legal Aid & Defenders Associa-

tion. Allison is an adjunct professor at the Texas Tech
University School of Law and a deputy director at the
Innocence Project of Texas—as well as being chair of the
TCDLA Amicus Committee—so this award comes as no

Congratulations to Nnamdi Ekeh of Dallas for his winning
efforts on an immigration case. About 4 years ago, Nnamdi
volunteered with the Human Rights Initiative of North Texas
for pro bono work. He was assigned to represent a 12-yearold kid facing deportation. The boy fled from El Salvador to
escape gang violence, and after a long battle he received his
green card and permanent residence status. Nnamdi said: “As
an immigrant, I am so proud of this kid. The horror he faced
to get into this country is beyond words.” We’re proud of you,
Nnamdi, for your good work.

surprise to all who watch her in action. Congratulations,
Allison, for this well-deserved accolade.
 udos to Jeff Johnson of Abilene, who got the big NG for
K
a client charged with Burglary of a Habitation and a Felon
in Possession of a Firearm with a prior for Sexual Assault.
D worked as a handyman inside home of the victim, who
became dissatisfied with his work and fired him. Within
three hours, the house was burglarized and 24 rifles,
pistols, and shotguns were taken. D was immediately a
suspect, so the police went to his house and found 4 of
the stolen weapons. Police also arrested D’s brother and
found most of the rest of the weapons at his house. D’s
brother, who had previously accepted a 15-year deal,
testified they burglarized the house together for money
owed. Jeff argued brother was protecting his wife from
prosecution. The jury agreed, taking just 25 minutes to
reach a verdict: not guilty verdict on both counts. Way to
go, Jeff, in establishing that presumption of innocence for
your client.

Investigator member LinMarie Garsee of Hempstead sent
along a shout out to Houston’s Amy Martin, who recently
learned that the CCA has reversed the judgment of the
trial court and remanded a Fort Bend County DP case for
a new trial. But then, turns out she has something else to
be proud of: In the November election, Amy was elected
to serve as a judge in the 263rd Criminal District Court.
Congratulations, Amy, on both of your big wins. We know
you’ll do us proud.
S hout out to TCDLA Board Member Patty Tress (Morris)
and Monica Khirallah of Denton, who received a NOT
GUILTY on a 3-count indictment for Sexual Assault of a
Child at the beginning of December. The dynamic duo
ascertained that D is mentally ill and worked hard to get
that in front of the jury in a strict liabilty case. The CW,
who was 16 at time of the alleged offense, lied about
having a threesome with the 34-year-old client. Defense
team argued that it did not happen—and could not have
happened—and the jury agreed. Way to go, team, on this
righteous verdict.
 udos to the Fort Worth team at Westfall Sellers—former
K
Voice editor Greg Westfall and TCDLA Board Member
(and DWI Committee Co-Chair) Frank Sellers—for their recent NG in a DWI w/ BAC over 0.15. The state’s expert had
doubts about the test’s vailidity and was not called to
the stand. And as noted on the WS Facebook page: “The
Trooper who arrested our client also deserves credit for
honestly admitting our client may not have been legally
intoxicated. Trooper even shook our client’s hand before
the verdict and told him, ‘Whatever happens, good luck.’”
Interesting times we live in. Congratulations, guys
F rank Chelly sends along a shout out to Nicholas Vitolo of
the El Paso Public Defenders Office, who saw the 8th COA
reverse two DWI convictions from CC1 and render judgements of acquittal because of speedy trial violations.
Good work, Nick.

Online CLE from TCDLA

Congratulations to Nneka A. Akubeze, a third-year law
student at Thurgood Marshall School of Law, recipient of
this year’s Charles Butts Memorial Scholarship, awarded by
TCDLEI. She was nominated for the honor by TCDLA Board
Member Monique Sparks. Nneka is also currently the 2018
Helen Dawn Williams 2L/3L Mock Trial Champion at Thurgood
Marshall. Prior to moving to Texas, she served as Executive
Director of United Council of UW Students (UC), the statewide
association representing students from 26 university campuses across the state of Wisconsin, advocating for underserved students and working on tenant’s rights issues. Nneka
plans on practicing criminal defense law in Houston.

Too swamped to get your
CLE in seminars? Did you
know that TCDLA hosts
videos online where you
can get yours as time permits?
See the wide range
of topics available at
www.tcdla.com.

Course Director Adam Kobs handed
out the DWI Warrior Certificates at the
14th Annual Stuart Kinard Memorial
Advanced DWI Seminar in November,
awarded to those who attend five
TCDLA DWI seminars in two years.
Recipients in San Antonio, clockwise
from top left, were Abel Dominguez,
Gary Trichter, Kate Ferrell, Andrea
Ionescu, and Phil Baker.

Fresh out of ideas for stocking
stuffers? How about some of the new
TCDLA swag now available online?
The new Sherpa tumbler will keep
your drinks hot or cold—or put your
can right in it. A TCDLA blankie will
keep you snug during the coldest
of winter days.
Order online at www.tcdla.com or call (512)478-2514.

This year’s CDLP theme seminars, hosted by

Chair Clay Steadman & Vice Chair Laurie Key

Coming to a city near you:
January 11, 2019
January 18, 2019
March 22, 2019
April 5, 2019
April 12, 2019
April 19, 2019
July 11–12, 2019

Waco
Texarkana
Kerrville
El Paso
Midland
Tyler
South Padre Island

This seminar is graciously funded by a grant administered by the Court of Criminal Appeals. However,
the language in this ad has not been approved by and is not endorsed by the Court and is merely the
description provided by the course directors.

Michael Morton
& Attorney-Client
Privilege
Attorney General
Opinion KP-0213
Janet Burnett

O

n September 24, 2018, the Attorney General of Texas
issued an opinion, Tex. Op. Att’y Gen. KP-0213 (Sept.
24, 2018), detailing the obligations of a criminal dis‑
trict attorney under Texas Code of Criminal Procedure article
39.14 (the Michael Morton Act) to disclose to a defendant in‑
formation obtained by the criminal district attorney during the
performance of certain civil duties. This opinion is important.
It will affect our discovery practice. This article is not intended
to be a replacement for reading KP-0213—rather, a supplement
thereto.
It was issued at the request of the Tarrant County Criminal
District Attorney’s Office. That office handles not only crimi‑
nal prosecutions but also the civil matters normally handled
by a County Attorney’s office because Tarrant County has no
County Attorney’s office. Specifically addressed are protective
orders, child protective services (CPS) cases, and civil lawsuits
brought by former employees. Civil representation may involve
information protected by the attorney-client privilege or made
confidential under statute, and it was questioned by the district
attorney whether such information would be subject to disclo‑
sure under Tex. Code Crim. Proc. 39.14.

Michael Morton Act
Material
Article 39.14(a) imposes a duty on the State, upon timely request,
to produce “material” evidence to the defense if that evidence is
“in the possession, custody, or control of the state or any person
under contract with the state.” Branum v. State, 535 S. W. 3d
217, 224 (Tex. App.—Ft. Worth 2017, no pet.). There must be a
specific request under subsection (a). “Material” has generally
been defined as being “outcome determinative”—a reasonable
probability that if evidence had been disclosed the outcome
would have been different. Ex parte Miles, 359 S. W. 3d 647
(Tex. Crim. App. 2012). Of course, establishing what is “outcome
determinative” are the specific facts of the case. Article 39.14(h)
requires the state to turn over all exculpatory, impeaching, or
mitigating evidence and requires no request. Both subsections
require the information requested to be material.

Mandamus Right
At least one court has held that mandamus is available for release

of exculpatory information under Article 39.14(h), but not for
all requested information under Article 39.14(a).
Generally, a trial court’s acts involving discovery under Tex.
Code Crim. App. Article 39.14 are discretionary and, as such,
are not subject to a writ of mandamus. Decisions that involve
pretrial discovery of evidence that is exculpatory or mitigating
are not discretionary. The trial court must permit discovery if
the evidence sought is material to the defense of the accused.
Exculpatory evidence is material if its effective use could
make the difference between a conviction and an acquittal. Ex‑
culpatory evidence may justify, excuse, or clear the defendant
from fault, while impeachment evidence is that which disputes
or contradicts other evidence. The court is required to give the
defendant access to exculpatory evidence, and mandamus is
available to enforce that right. In re Stephen Louis Harman, 429
S.W. 3d 680, 682-683(Tex. App.—Beaumont 2014, no pet.).

Work Product
The scope of the attorney work-product doctrine is sometimes
confused with that of the attorney-client privilege. The workproduct doctrine is intended to protect and act as a limitation
upon pretrial discovery of a lawyer’s strategies, legal theories,
and mental impressions. The work-product doctrine protects the
production of material—documents, emails, letters, disclosure
of conversations, and so forth—and statements that set out an
attorney’s litigation strategy, including opinions about the result
of his investigation or that of his agents.
The underlying facts of a case (or those discovered during
investigation) themselves are not work product. What the lawyer
thinks about those facts is work product. Under 39.14(a), the
State is not required to turn over work product. As this attorneygeneral opinion notes, Article 39.14(h) contains no exception
for privileges. Something normally considered to be protected
as work product should be required to be turned over to defense
counsel because it is exculpatory and material.

What is the attorney-client privilege?
The purpose of the attorney-client privilege, on the other hand,
is to promote the unrestrained communication and contact
between an attorney and client in all matters in which the at‑
torney’s professional advice or services are sought, without fear
that these confidential communications will be disclosed by the
attorney, voluntarily or involuntarily, in any legal proceeding.
The attorney-client privilege belongs to the client. The workproduct privilege belongs to the lawyer. Unless the client waives
the attorney-client privilege, the attorney cannot be compelled
to disclose matters that come within that privilege. West v. Solito,

563 S. W. 2d 240, 245 (Tex. 1978). The party who seeks to limit
discovery by asserting a privilege has the burden of proving the
applicability of a particular privilege. Only confidential com‑
munications are privileged. TDPS v. Davis, 775 S. W. 2d 467,
470 (Tex. App.—Austin 1989). Rule 503 of the Texas Rules of
Evidence defines confidential communications as those not in‑
tended by the client to be disclosed to third parties (other than
those to whom disclosure is made in furtherance of rendition
of professional legal services).
Because the attorney-client privilege tends to prevent full
disclosure of the truth, the application of the privilege is narrowly construed. Not all statements made to an attorney are
privileged. Before a communication to an attorney will be pro‑
tected, it must appear that the communication was made by a
client seeking legal advice from a lawyer in his capacity as such;
the communication must relate to the purpose for which advice
is sought; and there must be an indication that the client desired
confidence and secrecy. TDPS at pp. 472–473.
Invocation of the attorney-client privilege is dependent
upon the existence of an attorney-client relationship, which has
been defined as a contractual relationship whereby an attorney
agrees to render professional services for a client. That relation‑
ship may be expressly created by contract, or it may be implied
from the actions of the parties. State v. DeAngelis, 116 S. W. 3d
396, 403 (Tex. App.—El Paso 2003, no pet.)
The attorney-client privilege applies not only to legal advice,
but attaches to complete communications between an attorney
and the client as well. It must appear that the communication
was made by a client seeking legal advice from a lawyer in her
capacity as such, the communication must relate to the pur‑
pose for which the advice is sought, and there must also be an
indication that the client desires confidence and secrecy. State
v. DeAngelis, 116 S. W. 3d 396, 404(Tex. App.—El Paso 2003,
no pet.)(opinion on remand).
Information normally discoverable under the Michael
Morton Act, subsection (a), is not required to be turned over
to defense counsel if it is exempted by privilege such as attorneyclient or work-product privilege. As the privileges are narrowly
defined, it is possible to argue that the state has not met their
burden of proof to establish that the requested information is
privileged. Perhaps the state cannot establish an attorney-client
relationship, that the communication did not relate to the pur‑
pose for which the advice was sought, or that it was not intended
by the client to remain confidential.

As applied to governmental entities
Department heads are entitled to ask the County Attorney for
legal advice in making employment decisions. A statutory duty

is imposed on the County Attorney to give such advice. Cameron
County v. Hinojosa, 760 S. W. 2d 742, 745 (Tex. App.—Corpus
Christi-Edinburg 1988).
A client is a person, public officer, corporation, association,
or other organization or entity—whether public or private—that
is rendered professional legal services by a lawyer, or that con‑
sults a lawyer with a view to obtaining professional legal services
from that lawyer. Tex. R. Evid. 503 (a)(1). When an employee
of an entity communicates with the entity’s attorney for a legal
matter, the communication is privileged. Texas Disciplinary
Rule 1.12 cmt. 4.
In cases where the former prosecutor has been terminated
from the office and has filed a lawsuit against the county, in‑
formation may exist that exculpates your client. Information,
reports, documents, or other evidence might exist that address
that prosecutor’s integrity, competence, work ethic, or bias on
your case.

Nature of the request
39.14(a) v. 39.14(h)
To the extent information obtained by the assistant criminal
district attorney constitutes an item described by 39.14 (a),
but is protected by attorney-client privilege, its plain language
would exempt its disclosure to the defendant. 39.14 (h) contains
no similar exemption for privileged items. The duty to reveal
material exculpatory evidence as dictated by Brady overrides
an evidentiary privilege that would otherwise have protected
documents from discovery under 39.14(a).
Given the plain language of the statute and the judicial rec‑
ognition that evidentiary privileges can fall in the face of Brady
material, a court would likely conclude that any exculpatory
information obtained by an assistant criminal district attorney,
acting in a civil capacity, that meets the requirement of 39.14
(h) must be disclosed to the defendant, notwithstanding an
attorney-client privilege or other evidentiary privilege. Unlike
the duty under 39.14(a), which applies only after receiving a
request from a defendant and extends only to tangible items,
the duty under 39.14(h) applies whether or not the defendant
makes a request and extends broadly to information not neces‑
sarily contained in a document or other tangible item. (Tex. Op.
Att’y Gen. KP-0213, p. 4, Sept. 24,2018).

What is Brady?
Brady v. Maryland, 373 U. S. 83, 83 S. Ct. 1194, 10 L. Ed. 215
(1963), holds that suppression of evidence favorable to the
accused violates due process where the evidence is material

either to guilt or to punishment, irrespective of the good or
the bad faith of the prosecution. The due-process duty of the
prosecution under Brady to disclose evidence favorable to the
defendant is applicable even though there has been no request
by the defendant. It encompasses impeachment evidence as well
as exculpatory evidence.
The prosecutor has a duty to find out about any evidence
favorable to the defense that is known to others acting on the
government’s behalf in the case, including the police. If a pros‑
ecutor asserts that he complies with Brady through an openfile policy, defense counsel may reasonably rely on that file to
contain all the materials the State is constitutionally obligated
to disclose under Brady. Strickler v. Greene, 527 U. S. 263, 119
S. Ct. 1936, 144 L. Ed. 286 (1999).

Who is the State? Can knowledge the County Attorney
has be imputed to the District Attorney and vice versa?
Even if the prosecutor was not personally aware of the evidence,
the State is not relieved of its duty to disclose it because the state
includes, in addition to the prosecutor, other lawyers and employ‑
ees in his office and members of law enforcement connected to
the investigation and prosecution of the case. Ex parte Miles, 359
S. W. 3d 647, 665 (Tex. Crim. App. 2012). The prosecutor’s office
is an entity, and as such it is the spokesman for the Government.
Giglio v. United States, 405 U. S. 150, 154 (1972).

Establishing cooperation between the entities is key
Courts have found that imposing a rigid distinction between
federal and state agencies that have cooperated intimately from
the outset of the investigation would artificially contort what is
mandated by due process. Federal and State sovereignty have
been found to overlap in many respects.
The judicial concept of a prosecution team under Brady
generally provides that the State extends beyond the individual
prosecutor to other members of his or her office and can include
outside entities depending on the context and the circumstances.
An attorney’s association with civil duties rather than criminal
ones does not change the fact that he or she is a member of the
prosecutor’s office. And it remains the case that courts hold
prosecutors to a high standard in their accountability for the
due-process obligations of their office. Given the lack of au‑
thority otherwise considering the “prosecution team” analysis
within a single agency and the broad responsibility placed on
prosecutors in a Brady due-process context, a court would likely
conclude that the knowledge of an assistant district attorney is
imputed to the prosecutor as the State for purposes of TCCP
39.14 regardless of internal division affiliation. (Tex. Op. Att’y

Gen. KP-0213, Sept. 24, 2018).
Knowledge of state investigators might be imputed to a
federal prosecutor for purposes of Brady. Rather than a per se
rule there is a case-by-case analysis of the extent of interaction
and cooperation between the two governments. United States v.
Antone, 603 F. 2d 566, 569–570 (5th Cir. 1979). However, prosecutors need not search the files of government agencies that are
uninvolved in and unrelated to the prosecution for evidence that
might have impeachment value to the defense. State v. Moore,
240 S. W. 3d 324, 328 (Tex. App.—Austin 2007, pet. ref ’d.).

Court order required
A court would likely conclude that any exculpatory information
that is obtained by a criminal district attorney that meets the
requirement of 39.14(h) but that is made confidential by Tex.
Family Code § 261.201 shall be pursued only by court order
under §261.201(b) or (c). (KP-0213). Tex. Family Code §261.201
addresses the confidentiality of reports of abuse and neglect. It
also contains a long laundry list of items created in the investigatory process that are rendered confidential by this statute.
A court order would mean an in camera inspection. The
trial court should be willing to entertain an ex parte meeting
with defense counsel to be able to recognize exculpatory information without defense counsel having to lay out trial strategy
in front of the prosecution.

Conclusion
The September 24th opinion raises a lot of questions. When is
knowledge that the County Attorney gains when defending the
county against a lawsuit, prosecuting cases for children’s protective services, or obtaining a protective order to be imputed to
the District Attorney? And when is information that the District
Attorney has to be imputed to the County Attorney? Generally,
the District and County Attorney’s databases of information are
linked electronically. Does this change our pretrial motions?
Does this opinion affect other civil matters typically handled by
the County or District Attorney’s office not addressed? What if
those matters are “farmed out” to a private firm?
Criminal defense lawyers are smart and creative. We really
care about our clients and want to do a good job for them. This
opinion will help. Arguments should be made that this newly
available information is material, exculpatory, and/or that it is
not privileged.
Janet Burnett is a board certified criminal
defense lawyer in solo practice in Georgetown, Texas. She has an appellate practice. Janet’s practice is primarily research and writing (for her own clients
and for other lawyers’ clients through
Rent-a-Nerd). She can be reached at
jburnett1025@gmail.com.
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Footsteps
in Our Souls

cannot adequately express how sad‑
dened I was when I learned that Kelly
Pace had passed away. He was a truly
good man. As I sit here, I am some‑
what bothered that I cannot remem‑
ber the first time that I met him. But,
I guess Kelly is one of those friends
that seem like they have been there
comfortably forever, from the beginning. What I am certain of
is that we, collectively, have lost a treasure.
It is important that we memorialize Kelly and acknowledge
the multitude of things he did for all of us. I’ve come up with
a partial list.
Kelly was a frequent lecturer and teacher of lawyers. He
would go anywhere, any time to address his fellow lawyers. And
while probably his most frequent topic was our ever-shrinking
Fourth Amendment, Kelly would prepare and cover just about
anything on the spectrum—from ethics to trial tactics. Just tell
him what was needed, and he would then absolutely pour him‑
self into the topic and make a sterling presentation. His abilities
were reflected in the fact that he was consistently graded by

seminar attendees as one of our top speakers.
One thing you could count on, just as sure as the sun rises
in the east, in March of each year, Kelly would put his practice
on hold and spend the better part of a week in Huntsville as a
faculty member of the TCDLA Trial College, teaching lawyers
fresh out of law school how to defend the citizen accused. He
absolutely loved being able to help those young neophytes ready
themselves for what lay ahead of them in their challenge of
crossing swords with the State of Texas.
Kelly also served on the TCDLA Board of Directors. Just
so you understand, the ladies and gentlemen who volunteer for
the board make an eight-year commitment to serve our mem‑
bers. That’s right: an eight-year hitch of making board meetings,
serving on committees, and taking care of the business of our
organization. It is important to note that board members are
not compensated for their time. Their expenses and travel are
paid out of their own pockets. Kelly was first elected to our
board in 2006 and finished his service a couple of years ago . . .
Then, last year, he volunteered to do it all again and was in his
second go-round when we lost him. When he applied for this
tour of duty, I somewhat jokingly asked him if he was a glutton

for punishment. Kelly just smiled that Kelly smile and told me
“I think there’s more that I can do, more that I can contribute.”
When his application for the rare second hitch came before the
nominations committee, the consensus was that nobody does
more for our membership, and that we would be absolute fools
not to take him up on his offer.
For the last 10 years, Kelly served as a committee member
of TCDLA’s Criminal Defense Lawyer Project, a lawyer training
program dedicated to bringing quality seminars to all corners
of the state, even the most rural of venues. He was named chair
of that committee in 2014.
Kelly also was the heart, the absolute core, of our Lawyer’s
Assistance Program. He was the chair person of that committee
for over a decade. It may have been his greatest calling. Kelly
was always there for our members when they were at rock bot‑
tom. In their darkest hour, he was there as a guiding light, as a
confidant, as a life preserver, and as a friend.
Those are just some of the things he did for TCDLA. And
as if that were not enough service for any single human to un‑
dertake, Kelly also found the time to contribute to other local
bar groups and the State Bar in various capacities, even serving
some of them in the role of president.
It is crystal clear that Kelly Pace was a giver, not a taker.
That was his spirit. And what he gave, he did so selflessly—out
of the limelight, never seeking credit, never ever interested in
self-promotion. And, he gave of himself until the very end.
So, what motivated him?
I know he loved TCDLA. Our mission statement: “to protect
and ensure by rule of law those individual rights guaranteed by
the Texas and Federal Constitutions in criminal cases; to resist
the constant efforts which are now being made to curtail such
rights; to encourage cooperation between lawyers engaged in the
furtherance of such objectives through educational programs
and other assistance; and through such cooperation, education,
and assistance to promote justice and the common good.” Those
were not just hollow words to Kelly—it’s what he believed in,
and that belief moved him to action.
He also did what he did because he really cared about his
brothers and sisters in the criminal defense bar. He wanted to
help us be better lawyers. And, he wanted to be there to catch
and assist us when the pressures of our profession sometimes
caused our lives to go off the rails.
But above all else, I think he committed himself to the
service of others because he loved his fellow man. To quote
Dickens, mankind truly was Kelly Pace’s business.
I am reminded of the words of Elizabeth Barrett Browning.
To paraphrase her words from Sonnets from the Portuguese:
“The face of our world is changed, I think, since we first heard
the footsteps of Kelly Pace’s soul.” He did so much, so long, so

well, so unselfishly—for all of us.
What can we do to honor him? I know that Therese and
Kelly’s children have asked that memorial donations be made
through a TCDLEI scholarship fund set up to help lawyers, and
that is certainly something Kelly would have approved of. But
more than just giving money, I think Kelly would have wanted
each of us, individually, to take some action, to take a page from
the Kelly Pace playbook.
Give back. Mentor a young lawyer or two.
Kelly would have told us that life is short and we are not
guaranteed to be here for the next board meeting, or the next
birthday, or the next holiday, or even tomorrow for that matter.
Take the time today to tell the people around you how much
they mean to you, how much you love them. Tell them now,
and then remind them every chance you get.
And he would want us to take care of each other. We are
our brothers’ (and sisters’) keeper. If you see someone that you
think may be struggling, whether from depression or substanceabuse issues, step up and say something. Engage them, support
them. Not in a finger-wagging or preaching way, but like Kelly
would do it—quietly, with compassion, acceptance, love, and
understanding.
Our hearts go out to Therese and Kelly’s whole family.
Thank y’all for sharing this remarkable man with us.
I am going to miss him greatly. I know I am certainly the
better for having known him, for being able to have counted
him as my friend. I know that we, together, are all the poorer
now that Kelly Pace is gone, but we will always remember his
footsteps in our souls.

David Moore, TCLDA president 2017–
2018, is a partner at Holmes & Moore
in Longview. He has also served as
chair of the Criminal Defense Lawyer
Project and as a member of numerous TCDLA committees—including the
Executive Committee, the Budget Committee, and the TCDLA Strike Force. David also teaches on
the faculty of the Tim Evans Texas Criminal Trial College and
lectures at various seminars regarding continuing legal education requirements for lawyers. He can be reached at dmoore@
holmesmoore.com.

Reflections on
a Memorial
Service for
Robert Kelly
Pace

Buck Files
n November 11, 2018, I went to a memorial service for
Robert Kelly Pace, an outstanding lawyer who loved
and supported the Texas Criminal Defense Lawyers
Association. The gathering was here in Tyler, and there
were some 200 of us in attendance. If I counted correctly, there were 13 individuals who had known Kelly
at different times and places and in different ways who
told “Kelly Stories.”
Not surprisingly, there was a common theme: Kelly cared.
He cared about his family, his law partners, his clients, his friends,
TCDLA, and the legal profession. Although there was, of course,
some humor in these stories, there was a quiet dignity about
the service.
Earlier in his life, Kelly had encountered some demons, but
he had won the battle against them. For lawyers or judges with
alcohol or drug issues, Kelly was a wonderful resource person
who was always available to visit with them. When I was serving
as president of the State Bar of Texas, I had the opportunity to

appoint Kelly to a leadership position in the Texas Lawyers Assistance Program. The State Bar owes Kelly a debt of gratitude
for the work that he did on behalf of TLAP.
As I have reflected on the memorial service and upon the
life of Robert Kelly Pace, I only have one sadness—that Kelly
didn’t have the opportunity to hear his friends and family talking about the impact that he had on their lives. And there is a
lesson in this. We have all had those who have been there for
us when we needed them. We shouldn’t wait until it is too late
for us to express our gratitude to them for what they have done
for us. A simple “thank you” the next time that you see such an
individual would certainly be appropriate.

Federal Corner’s Buck Files, a member of TCDLA’s Hall of Fame
and past president of the State Bar of Texas, practices in Tyler,
Texas, with the law firm Bain, Files, Jarrett & Harrison, PC. He can
be reached at bfiles@bainfiles.com.

Robert
Kelly
Pace
Brian Rollings
& Jeff Wood
Let us be grateful to people who make us happy.
They are the charming gardeners who make our
souls blossom.
—Marcel Proust

R

obert “Kelly” Pace was born in 1949 in New Or‑
leans, Louisiana, to William and June Pace. His
father was an admiral in the Navy, and they lived
in numerous places around the country until they
settled in Virginia Beach. He fell in love with the water and
aspired to follow in his father’s footsteps. Kelly joined the Naval
Academy and, on the recommendation of an admiral, applied
to SMU School of Law in 1971.
Upon acceptance, Kelly drove his motorcycle from Vir‑
ginia to Texas and arrived on campus the day before classes
started. Kelly’s only possessions were his motorcycle, cash,
and a backpack with a few days’ worth of clothes. Frederick
Shelton attended law school with Kelly and remembers when
he arrived on campus: “He didn’t have a place to stay, so he
slept in a nearby campus park for the first week of class before
finally finding a place to rent. He was definitely a free spirit.”
In 1975, Kelly graduated from SMU and remained in Dal‑
las County, where he began practicing in civil rights law. Five
years later, he began solely practicing criminal law. Although
indeed free-spirited, Kelly had an impeccable work ethic and
was a stickler for detail. Fred Shelton (who after law school
had become the County Attorney for Hunt County) recalled

the moment he realized that Kelly was no ordinary attorney.
According to Fred, Kelly represented a client charged with a
misdemeanor telephone harassment case. Fred offered Kelly
the standard six-month deferred deal, assuming Kelly would
take it without a question.
But instead of accepting the offer, Kelly drove out to Hunt
County and to the local Southwestern Bell office. There, he
pulled all the telephone records belonging to his client and
copied them. With the records in hand, Kelly marched into
Fred’s office and said, “Look, there’s no record of my guy ever
calling your complaining witness.”
Fred was impressed and dismissed the case and recalls
thinking that no other attorney would have ever put that much
effort into a misdemeanor case. But that was Kelly. He never
left stones unturned.
Kelly would go on to build an impeccable reputation
throughout North Texas. Although he handled every type of
criminal-law case, his forte was drug cases. He had a keen sense
of the Fourth Amendment and never overlooked a minor detail
regarding the search and seizure involving one of his clients.
For years he represented defendants accused of high-profile
drug cases, and on more than several occasions would find a

flaw within the search warrant or detention that would cause
the government’s case to crumble. Kelly would become known
as a search-and-seizure expert throughout Texas.
Although things seemed perfect with Kelly, secretly he
faced his own demons. For years, Kelly battled addiction.
Eventually, he hit rock bottom. The only way out was a strong
determination to change his life for the better and rehab.
Kelly recalled a time while en route to law school when
he detoured and traveled through the backroads of East Texas.
He fell in love with the tall pines and lush green landscape.
As luck would have it, there was a rehab facility in Overton,
Texas, sitting within the heart of East Texas. After completing
rehab, Kelly moved his family to Whitehouse, rented a small
office in Tyler, and started over.
Soon after opening his new law office, Kelly hired a young
woman named Diana Martinez as his paralegal. She spoke
Spanish, as Kelly quickly realized that advertising in the His‑
panic community would reach a clientele base that many at‑
torneys were not focused on at that time. The flood of clients
came in almost overnight.
Kelly also knew that he needed to prove himself in East
Texas courtrooms. Two cases in particular set Kelly on the

path of becoming one of the most respected criminal defense
attorneys in the region. One was a murder case out of Chero‑
kee County and the other a murder case out of Smith County.
The result was the same in both—the two-word verdict, “not
guilty.” Kelly was electric in the courtroom, full of charisma
and a master storyteller.
Once the community as a whole took note of Kelly’s per‑
sona and competence, his practice began to thrive. In 1999
Kelly was able to purchase a craftsman-style house in the Azalea
District, where he would open up his current office. As his
reputation grew, so did the firm. Along with Diana, Kelly hired
Brenda Torres as a paralegal in 2006 and, later, attorneys Brian
Rollings and Jeff Wood.
Over the course of his career, Kelly tried over 100 jury
trials, more than 250 bench trials, and defended both Federal
and State cases. His passion and knowledge of the law was
second to none. He was instrumental in the publication of
the search-and-seizure manual used by attorneys throughout
Texas. He was board certified in criminal law and each year
would speak at seminars across the state—including Rusty
Duncan and Advanced Criminal Law. He also dedicated much
of his time to various local and state organizations. He served as

the president of the Smith County Criminal Defense Lawyers
Association, as a Board Member of the Smith County Bar As‑
sociation, and was on the Board of Directors and a Committee
Chair for TCDLA.
The fact that Kelly was an addict motivated him to become
educated on the topic so that he could help others. He under‑
stood that as a defense attorney he was in a unique position
to not only help clients with their legal issues, but to counsel
them on underlying issues such as addiction and depression as
well. He was dedicated to helping other lawyers who struggled
with addiction. Helping others become sober and free from
depression was very meaningful to Kelly. This would ultimately
become one of his most treasured accomplishments. To illus‑
trate his selfless service to others, Kelly was given the Ralph A.
Mock Memorial Award for Enduring Contribution to Texas
Lawyers Concerned for Lawyers in 2016. It was an award that
he was very proud and honored to receive.
The truth is, there are very few like R. Kelly Pace. Kelly was
heartfelt and caring. He exuded confidence and strength, yet
he had a way of speaking to others that made it so easy to trust
him and turn to him in times of need. What was amazing was
that he never abused that trait, and he never shied away from
helping someone when they came to him for support. He had
a number of obstacles in his life that he had to overcome, but
he did so with a sense of humbleness that attracted people to
him. When he passed away on November 1, 2018, he left a huge

Kelly and Therese Pace

void in the profession. However, we should all be grateful for
one of the things he did leave behind, a template on how to
practice law—with grit, determination, care, and compassion.
Brian Rollings received his JD from
Texas Wesleyan University School of
Law. He has served as president and
vice president of the Smith County
Criminal Defense Lawyers Association. Brian joined the law office of R.
Kelly Pace in 2011, specializing in juvenile law. He is also a member of the State Bar
of Texas Juvenile Section and the Texas Bar College. He can
be reached at bmrollings@gmail.com.

Therese and Kelly flank Christa Lockwood.

Jeff Wood received his JD from Texas
Wesleyan University School of Law.
Beginning in 2009, he served as a
prosecutor in Smith County, working his way up from a misdemeanor
prosecutor to a first-chair felony
prosecutor, before joining the R. Kelly Pace
firm in 2015. Jeff has also served as vice president of the Smith
County Criminal Defense Lawyers Association. He can be
reached at jawood81@gmail.com.

Please do not rely solely on the summaries set forth below. The reader is advised
to read the full text of each opinion in addition to the brief synopses provided.
TCDLA thanks the Court of Criminal Appeals for graciously administering a grant which
underwrites the majority of the costs of our Signiﬁcant Decisions Report. We appreciate
the Court’s continued support of our eﬀorts to keep lawyers informed of signiﬁcant appellate court decisions from Texas, the United States Court of Appeals for the Fifth Circuit, and
the Supreme Court of the United States. However, the decision as to which cases are
reported lies exclusively with our Signiﬁcant Decisions Editor. Likewise, any and all editorial comments are a reﬂection of the Editor’s view of the case, and his alone.

Supreme Court of the United States
Editor’s Note: As of this submission, no significant decisions have been handed down by the SCOTUS
during this term. As it’s Thanksgiving, we should be thankful (especially for conversations with our
appreciative clients):

United States Court of Appeals for the Fifth Circuit
United States v. Bowens, No. 17-10822, 2018 U.S. App. LEXIS 30015 (5th Cir. Oct. 24, 2018)
(designated for publication) [Aiding-and-abetting per 18 U.S.C. § 2 and Hobbs Act robbery is a crime-of-violence predicate]
Under Jackson v. Virginia, 443 U.S. 307, 319 (1979), when reviewing the sufficiency of the evidence,
a court views all evidence, whether circumstantial or direct, in the light most favorable to the government, with all reasonable inferences and credibility choices to be made in support of the jury’s verdict.
The jury retains the sole authority to weigh any conflicting evidence and to evaluate the credibility of
witnesses. Evidence is sufficient to support a conviction if any rational trier of fact could have found
the essential elements of the crime beyond a reasonable doubt. The inquiry is limited to whether the
jury’s verdict was reasonable, not whether the reviewing court believes it to be correct. A preserved
sufficiency claim is reviewed de novo but with substantial deference to the jury verdict.
Under 18 U.S.C. § 1951(a) (Hobbs Act robbery), it is a crime to obstruct, delay, or affect commerce
or the movement of any article or commodity in commerce by robbery.

Under 18 U.S.C. § 2, any individual who aids or abets an
offense against the United States is liable as a principal. Under
Standefer v. United States, 447 U.S. 10, 20 (1980), per 18 U.S.C.
§ 2, all participants in conduct violating a criminal statute are
principals and are punishable for their criminal conduct. The
fate of other participants is irrelevant. Although one cannot aid
or abet himself, the government need not identify a specific per‑
son or individuals as the principal.
The elements of a Hobbs Act robbery are: (1) the offense
was committed by some person while committing interference
with commerce by robbery; (2) the defendant associated with the
criminal venture; (3) the defendant participated in the criminal
venture; and (4) the defendant sought by action to make that
venture successful.
The residual-clause per 18 U.S.C. § 924(c)(3)(B) (an offense is
a crime of violence if by its nature involves a substantial risk that
physical force against the person or property of another may be
used while committing the offense) was held unconstitutionally
vague under Sessions v. Dimaya, 138 S.Ct. 1204, 1210 (2018).
Under the elements clause of 18 U.S.C. § 924(c)(3)(A), an
offense is a crime of violence if it has as an element the use, at‑
tempted use, or threatened use of physical force against the per‑
son or property of another. Under the residual clause 18 U.S.C.
§ 924(c)(3)(B), an offense is a crime of violence if by its nature it
involves a substantial risk that physical force against the person
or property of another may be used while committing the of‑
fense.
Hobbs Act robbery is a crime-of-violence predicate as de‑
fined in 18 U.S.C. § 924(c)(1)(A).
Editor’s Note: Hobbs Act robbery cases often yield exceptionally
long sentences.

Hancock v. Davis, No. 16-20662, 2018 U.S. App. LEXIS
29892 (5th Cir. Oct. 23, 2018) (designated for publication) [Actual-innocence claims under Schlup v. Delo, 513
U.S. 298 (1995), and McQuiggin v. Perkins, 569 U.S. 383
(2013)]

Under Schlup v. Delo, 513 U.S. 298 (1995), and McQuiggin v. Perkins, 569 U.S. 383 (2013), if proved, actual innocence
serves as a gateway through which a petitioner may pass even
if the impediment is a procedural bar or expiration of the stat‑
ute of limitations. As a threshold, a credible gateway claim of
actual innocence requires the petitioner to support his allega‑
tions of constitutional error with new reliable evidence that was
not presented at trial. A petitioner does not meet this threshold
unless he persuades the district court that considering the new
evidence, no juror acting reasonably would have voted to find
him guilty beyond a reasonable doubt.
Under Moore v. Quarterman, 534 F.3d 454, 465 (5th Cir.
2008), evidence does not qualify as “new” under the Schlup
actual-innocence standard if “it was always within the reach of
petitioner’s personal knowledge or reasonable investigation.
McDaniels v. United States, No. 16-20508, 2018 U.S. App.
LEXIS 30294 (5th Cir. Oct. 26, 2018) (designated for
publication) [Fed. Rule Civ. Proc. 59 motions and successive motions under 28 U.S.C. § 2255]
Under Fed. Rule Civ. Proc. 59, a party may move to alter or
amend a judgment no later than 28 days after entry of judgment.
But a defendant is generally permitted only one motion under
§ 2255 and may not file successive motions without first obtain‑
ing authorization from the Fifth Circuit. Absent the authoriza‑
tion, a district court lacks jurisdiction to hear the § 2255 motion.
A motion under Fed. Rule Civ. Proc. 59 that seeks to add a
new ground for relief or attacks the court’s previous resolution of
a claim on the merits is a successive 28 U.S.C. § 2255 petition. But
a motion that merely targets a procedural defect in the integrity
of the habeas proceedings is a bona fide motion over which a
district court has jurisdiction.
A movant under 28 U.S.C. § 2255 is entitled to a hearing un
less the motion and the files and records of the case conclusively
show that the prisoner is entitled to no relief on the claims. Denial
of an evidentiary hearing is reviewed for abuse of discretion. To
warrant reversal, a petitioner must present independent indicia of
the likely merit of his allegations, typically in the form of one or
more affidavits from reliable third parties. If the showing consists
of conclusory allegations or is otherwise inconsistent with the
bulk of his conduct, an evidentiary hearing is unnecessary.
Where a defendant pleads guilty based on a promise by the
prosecutor, breach of that promise taints the voluntariness of his
plea and violates the Fifth Amendment.
United States v. Miller, No. 17-10594, 2018 U.S. App.
LEXIS 29377 (5th Cir. Oct. 18, 2018) (designated for
publication) [Abuse of a position of public or private
trust enhancement under U.S.S.G. § 3B1.3 and the
sophisticated means enhancement under U.S.S.G.
§ 2B1.1(b)(10)(C)]
Under U.S.S.G. § 3B1.3, two levels are added to the offense
level if the defendant abused a position of public or private trust

or used a special skill in a manner that significantly facilitated
the commission or concealment of the offense. The court first
determines whether the defendant occupied a position of trust,
which is characterized by: (1) professional or managerial discre‑
tion, and (2) minimal supervision. Those holding a position of
trust are subject to significantly less supervision than employ‑
ees whose responsibilities are nondiscretionary in nature. This
enhancement does not apply to an embezzlement or theft by
an ordinary teller or hotel clerk because such positions are not
characterized by the factors. The court considers the extent to
which the position provides the freedom to commit a difficultto-detect wrong to be a “primary trait” in determining whether
a person is in a position of trust.
If the defendant occupied a position of trust, then the court
must determine the extent to which the defendant used that
position to facilitate or conceal the offense. The defendant’s
position must: (1) provide the opportunity to defraud; and (2)
significantly facilitate its commission or concealment, which is
determined by whether the defendant occupied a superior posi‑
tion relative to others to commit the offense as a result of the job.
Under U.S.S.G. § 2B1.1(b)(10)(C), two levels are added to the
offense level if the offense involved sophisticated means and the
defendant intentionally engaged in or caused the conduct con‑
stituting sophisticated means. “Sophisticated means” means an
especially complex or intricate offense conduct pertaining to the
execution or concealment of an offense. Hiding assets or trans‑
actions through the use of fictitious entities, corporate shells,
or offshore financial accounts ordinarily indicates sophisticated
means. The application of the sophisticated-means enhancement
is affirmed if some method made it more difficult for the offense
to be detected even if that method was not by itself particularly
sophisticated.
Editor’s Note: If the numbers recited in the case are accurate (300
forged checks totaling $2,239,407.68 stolen), two observations:
(1) This company had no internal controls in place; and (2) the
appellant was extremely greedy. We all may know an attorney
whose employee stole money. If you have not already, implement
strong internal controls and keep a close eye on your bank ac‑
counts. Most thefts from law firms occur through the IOLTA ac‑
count. If a client is ripped off by a dishonest employee, it is YOU
the SBOT comes after, not the employee. Read Tex. Disciplinary
Rule Prof. Conduct 5.03 (Responsibilities Regarding Nonlawyer
Assistants) carefully:
(a) a lawyer having direct supervisory authority over the non‑
lawyer shall make reasonable efforts to ensure that the per‑
son’s conduct is compatible with the professional obligations
of the lawyer; and
(b) a lawyer shall be subject to discipline for the conduct of such
a person that would be a violation of these rules if engaged
in by a lawyer if:
		 (1) the lawyer orders, encourages, or permits the conduct
involved;

		 or
		 (2) the lawyer: (i) is a partner in the law firm in which the
person is employed, retained by, or associated with; or
is the general counsel of a government agency’s legal
department in which the person is employed, retained
by or associated with; or has direct supervisory author‑
ity over such person; and (ii) with knowledge of such
misconduct by the nonlawyer knowingly fails to take
reasonable remedial action to avoid or mitigate the con‑
sequences of that person’s misconduct.
United States v. Porter, No. 16-31184, 2018 U.S. App.
LEXIS 30351 (5th Cir. Oct. 26, 2018) (designated for
publication) [Competency to stand trial]
Under 18 U.S.C. § 4241, a district court may grant a hear‑
ing to determine competency where there is reasonable cause
to believe that the defendant may presently be suffering from a
mental disease or defect rendering him mentally incompetent.
The court must determine by a preponderance of the evidence
whether the defendant is presently suffering from a mental dis‑
ease or defect rendering him mentally incompetent to the extent
that he is unable to understand the nature and consequences of
the proceedings against him or to assist properly in his defense.
A district court can consider factors including but not limited
to: its observations of the defendant’s demeanor and behavior;
medical testimony; and observations of others who have inter‑
acted with the defendant. A defendant is competent where he has
the present ability to consult with his lawyer with a reasonable
degree of rational understanding and has a rational as well as
factual understanding of the proceeding against him.
Review of a district court’s competency determination is a
type of clear-error review: After reanalyzing the facts and con
sidering the trial court’s ultimate conclusion, the court will re‑
verse only if the finding was clearly arbitrary or unwarranted.
It is not the task of an appellate court to relitigate the battle
of the experts.
Distrust or disagreement with one’s attorney does not make
one mentally unable to consult.
United States v. Rivas-Estrada, No. 17-40033, 2018 U.S.
App. LEXIS 28953 (5th Cir. Oct. 15, 2018) (designated
for publication) [Special conditions of supervised release must be orally pronounced at sentencing]
When a defendant had no opportunity to object to special
conditions of supervised release because they were not men‑
tioned at sentencing, review is for abuse of discretion, and un‑
pronounced special conditions must be stricken from the writ‑
ten judgment.
Mandatory (standard) conditions need not be recited orally
as they are implicit in supervised release. Special conditions re‑
quire a specific oral pronouncement.
Under the Sixth Amendment’s Confrontation Clause, a de
fendant has a right to be present at sentencing. If a written judg

ment clashes with the oral pronouncement, the oral pronounce
ment controls.
Rubio v. Davis, No. 16-20671, 2018 U.S. App. LEXIS
30724 (5th Cir. Oct. 30, 2018) (designated for publication) [“Custody” requirement under 28 U.S.C. §§ 2241(c)
(3) & 2254(a)]
Under 28 U.S.C. §§ 2241(c)(3) & 2254(a) and Maleng v. Cook,
490 U.S. 488, 490-491 (1989) , a habeas petitioner may seek relief
from a state court judgment only if he is “in custody” under
the conviction or sentence under attack at the time the petition
is filed. Under Duncan v. Walker, 533 U.S. 167, 176 (2001), the
custody requirement can be satisfied by noncriminal judgments
including commitment-orders.
Under Garlotte v. Fordice, 515 U.S. 39, 41 (1995) and Peyton
v. Rowe, 391 U.S. 54, 67 (1968), a prisoner serving consecutive
sentences is considered “in custody” under all the sentences. This
applies even if the sentences were imposed by different authorities.
United States v. Dickerson, No. 17-20161 & 17-20270,
2018 U.S. App. LEXIS 32520 (5th Cir. Nov. 16, 2018)
(designated for publication) [MNT under Fed. Rule
Crim. Proc. 33]
Under Fed. Rule Crim. Proc. 33, the defendant may file an
MNT to vacate a judgment in the interest of justice or newly dis‑
covered evidence. An MNT based on newly discovered evidence
must be filed within 3 years after the verdict or finding of guilty.
If an appeal is pending, the district court may not grant a motion
for a new trial until the appellate court remands the case. On
grounds other than newly discovered evidence, the MNT must
be filed within 14 days after the verdict or finding of guilty.
Under the “Berry rule conditions” from United States v. Erwin, 277 F.3d 727, 731–732 (5th Cir. 2001), and Berry v. State, 10
Ga. 511 (1851), to grant an MNT based on newly discovered evi‑
dence, (1) the evidence must be newly discovered unknown to the
defendant at the time of trial; (2) the failure to detect the evidence
must not have been due to a lack of diligence; (3) the evidence can‑
not be merely cumulative or impeaching; (4) the evidence must
be material; and (5) if the evidence were to be introduced at a new
trial, the probable result must be an acquittal. (If a Napue viola‑
tion occurs from Napue v. Illinois, 360 U.S. 264 1959, where the
Government knowingly used false testimony, this fifth condition
is not required).
Hearings for motions for new trial under Fed. Rule Crim.
Proc. 33 are reserved for unique situations usually involving al‑
legations of jury tampering, prosecutorial misconduct, or thirdparty confession.
United States v. Reed, No. 17-30296, 2018 U.S. App.
LEXIS 31244 (5th Cir. Nov. 5, 2018) (designated for publication) [“Official act” under McDonnell v. United States,
136 S. Ct. 2355 (2016) and severance of defendants]
Under McDonnell v. United States, 136 S. Ct. 2355 (2016), the

SCOTUS held that an “official act” in the federal bribery statute
(18 U.S.C. § 201) (“any decision or action on any question, matter,
cause, suit, proceeding, or controversy, which may at any time be
pending, or which may by law be brought before any public of‑
ficial, in such official’s official capacity, or in such official’s place of
trust or profit”) should not be read broadly, and implicated only
actions “involving a formal exercise of governmental power that
is similar in nature to a lawsuit before a court, a determination
before an agency, or a hearing before a committee.”
Under Fed. Rule Crim. Proc. 14(a), a court may sever a trial if
joinder appears to prejudice a defendant. The federal system pre‑
fers joint trials of defendants who are indicted together, and a de‑
fendant is not entitled to severance just because it would increase
his chance of acquittal or because evidence is introduced that is
admissible against certain defendants. Alleging a spillover effect
where the jury imputes the defendant’s guilt based on evidence
presented against codefendants is insufficient. A defendant must
prove that: (1) the joint trial prejudiced him to such an extent that
the district court could not provide adequate protection; and (2)
the prejudice outweighed the government’s interest in economy.
Severance is proper only if there is a serious risk that a joint trial
would compromise a specific trial right of one of the defendants
or prevent the jury from making a reliable judgment about guilt
or innocence.

Texas Court of Criminal Appeals
Golliday v. State, No. PD-0812-17, 2018 Tex.Crim.App.
LEXIS 1007 (Tex.Crim.App. Oct. 31, 2018) (designated
for publication) [Offer of proof does not preserve an
objection]
Under Reyna v. State, 168 S.W.3d 173 (Tex.Crim.App. 2005),
making an offer of proof under Tex. Rule Evid. 103 does not
preserve an objection. To preserve the objection, a defendant
must make the proper constitutional object per Tex. Rule App.
Proc. 33.1, which imposes the requirement of making a specific
request, objection, or motion to preserve error on appeal. Par‑
ties are not permitted to “bootstrap a constitutional issue from
the most innocuous trial objection,” and trial courts must be
presented with and have the chance to rule on the specific con‑
stitutional basis for admission because it can have such heavy
implications on appeal.
Facts:
• An intoxicated complainant asked Appellant (a neighbor in
the apartment complex) to drive her to the 7-Eleven for ciga‑
rettes.
• When they returned to the apartment complex, the complain‑
ant invited Appellant inside to have a drink and watch a movie.
• They began kissing consensually, but when Appellant began
making further physical advances and the complainant asked
him to stop and then leave, Appellant retorted, “I took you to

the store.” Appellant then grabbed her, pulled her pajama pants
and panties off, and sexually assaulted her.
• Outside the presence of the jury, Appellant questioned the com‑
plainant about statements she had made to a SANE nurse. Ap‑
pellant attempted to introduce these statements: Complainant
told treatment providers that she had not accepted the fact that
she was raped; complainant said she was a “love addict,” that
she conveyed to a therapist that she learned how to manipulate
men, and that she considered herself to be a “giant problem”
to everyone; complainant had previously accused a friend’s
husband of assaulting her, but the charges were dropped; com‑
plainant had herpes; and complainant was mixing Zoloft with
alcohol on that night in question and was prescribed Xanax
for a panic attack.
• The State objected to the testimony as irrelevant hearsay and
inadmissible under “404.”
• Trial counsel argued that it is relevant, and the jury should
know “the whole picture of the situation.”
• The court sustain the state’s objection.
• The State then called the SANE nurse, who testified about the
complainant’s treatment after the assault.
• Appellant argued that the State had opened the door to the
complainant’s medical history by asking the SANE nurse about
the treatment and sought to elicit the prohibited testimony.
• The trial court again sustained the State’s objections.
• Trial counsel did never make a confrontation-clause objection.
• The jury convicted Appellant of sexual assault.
• On direct appeal, the en banc majority held that Appellant ef‑
fectively communicated to the trial court that the complainedof rulings denied him the right to present his defense.
Appellant did not clearly articulate a constitutional basis
supporting the admission of the excluded evidence at trial.
• Under Reyna v. State, 168 S.W.3d 173 (Tex.Crim.App. 2005),
making an offer of proof under Tex. Rule Evid. 103 does not
preserve an objection. To preserve the objection, a defendant
must make the proper constitutional object per Tex. Rule App.
Proc. 33.1, which imposes the requirement of making a specific
request, objection, or motion to preserve error on appeal. Par‑
ties are not permitted to “bootstrap a constitutional issue from
the most innocuous trial objection,” and trial courts must be
presented with and have the chance to rule on the specific
constitutional basis for admission because it can have such
heavy implications on appeal.
• When Appellant made his offer of proof, the exchange between
the parties and the trial court contained dialogue about hear‑
say and relevance but not the confrontation clause.
• The judgment of the court of appeals is reversed.
In re State of Texas Ex. Rel. Wesley Mau Hays County v.
Third Court of Appeals, No. WR-87,818-01, 2018 Tex.
Crim.App. LEXIS 1012 (Tex.Crim.App. Oct. 31, 2018)
(designated for publication) [Tex. Code Crim. Proc. Art.

1.13 and McDonald require state’s written approval to
waive a jury trial]
Under In re State ex rel. Young v. Sixth Judicial Court of Appeals, 236 S.W. 3d 207, 210–211 (Tex.Crim.App. 2007), to obtain
mandamus relief, the relator must show that: (1) he does not
have an adequate remedy at law to address the complaint, and
(2) what he seeks is a ministerial act not involving discretion or
judicial decision-making (can satisfy this prong by establishing
that he has a clear right to the relief he seeks under law that is
definite and unambiguous, and that unquestionably applies to
the indisputable facts of the case.).
Under In re State ex rel. Tharp, 393 S.W.3d 751 (Tex.Crim.
App. 2013), and Tex. Code Crim. Proc. Art. 2614, if a defendant
in a felony case pleads guilty or no contest, if the punishment is
not absolutely fixed by law, a jury shall be impaneled to assess
the punishment after hearing the evidence unless the defendant
waives his right to a jury trial under Tex. Code Crim. Proc. Arts.
1.13 or 37.07. If a defendant changes his plea from not guilty
to guilty after jury trial commenced, even if the defendant ex‑
pressly elected to have the trial court assess his punishment, the
defendant converts his trial into a unitary proceeding in which
(notwithstanding the pretrial election to have the judge assess
punishment) the jury must assess punishment.
Under Tex. Code Crim. Proc. Art. 1.13 and State ex rel.
Turner v. McDonald, 676 S.W.2d 371, 374 (Tex.Crim.App. 1984),
other than in a death penalty case, a defendant has the right
upon entering a plea to waive the right of trial by jury provided
the waiver is made in person by the defendant and in writing
in open court with the consent and approval of the court and
the state. Absent written consent of the State, a trial court has
no discretion to resolve the issue of punishment in any manner
but by a jury trial.
State v. Waters, No. PD-0792-17, 2018 Tex.Crim.App.
LEXIS 1011 (Tex.Crim.App. Oct. 31, 2018) (designated
for publication) [Collateral estoppel is inapplicable following a “not true” finding at a revocation hearing]
Under Ashe v. Swenson, 397 U.S. 436 (1970), the SCOTUS
held that collateral estoppel is a component of the double jeop‑
ardy clause. When an issue of ultimate fact has once been deter‑
mined by a valid and final judgment, that issue cannot again be
litigated between the same parties in a future lawsuit. Where a
previous judgment of acquittal was based upon a general verdict,
a court must examine the record of a prior proceeding consider‑
ing the pleadings, evidence, charge, and other relevant matter,
and conclude whether a rational jury could have grounded its
verdict upon an issue other than that which the defendant seeks
to foreclose from consideration.
Collateral estoppel is inapplicable following a “not true”
finding at a revocation hearing
Facts:
• In October 2015, while Waters was on community supervision

for an offense, she was arrested for DWI.
• The State filed a motion to revoke her community supervision
alleging that she violated the terms of her supervision by com‑
mitting the DWI.
• The trial court held a hearing on the State’s motion to revoke
during which the state’s sole evidence that Waters commit‑
ted DWI was the testimony of community supervision officer
Jetton.
• Jetton was aware that Waters had been arrested for DWI but
otherwise had no personal knowledge of the facts surround‑
ing the DWI.
• The trial judge determined that the State had failed to prove
by a preponderance that Waters committed DWI as alleged in
the motion and found the allegation “not true.”
• In March 2016, the State filed an information charging Waters
with the DWI that had been alleged in the motion to revoke.
• Waters filed a pretrial application for a writ of habeas corpus in
which she contended that her prosecution for DWI was barred
by collateral estoppel per Tarver, 725 S.W.2d at 199. Waters
asserted that because the State had sought to revoke her com‑
munity supervision based on the same DWI that was alleged
in the information and the trial court at the revocation hearing
found the allegation “not true,” the State was precluded from
prosecuting her for the DWI.
• The trial court granted the pretrial habeas application and dis‑
missed the information for the DWI.
Collateral estoppel is inapplicable following a “not true”
finding at a revocation hearing
• In Tarver, the TCCA held that the issue of whether Tarver com‑
mitted the assault alleged in the information has been found
adversely to the State, and collateral estoppel bars relitigating
that issue in a later prosecution. It was only in the circum‑
stances where the trial court makes a finding of fact that the
allegation is “not true” that a fact has been established to bar
relitigation of that same fact.
• Under Ashe v. Swenson, 397 U.S. 436 (1970), the SCOTUS held
that collateral estoppel is a component of the double jeopardy
clause. When an issue of ultimate fact has once been deter‑
mined by a valid and final judgment, that issue cannot again
be litigated between the same parties in a future lawsuit. Where
a previous judgment of acquittal was based upon a general
verdict, a court must examine the record of a prior proceed‑
ing considering the pleadings, evidence, charge, and other rel‑
evant matter, and conclude whether a rational jury could have
grounded its verdict upon an issue other than that which the
defendant seeks to foreclose from consideration.
• Collateral estoppel is inapplicable following a “not true” find‑
ing at a revocation hearing
• Ashe is distinguishable because Ashe was subjected to crimi‑
nal prosecution for an offense followed by a second attempt
at prosecution under circumstances that would have required
relitigation of the same facts already found in his favor in the

first trial.
• But in this case involving a revocation hearing followed by a
first attempt at criminal prosecution rather than successive
criminal prosecutions involving the same facts, the defendant
is not on trial for the newly alleged offense. Instead, in a revo‑
cation proceeding, the central question is whether the proba‑
tioner violated terms of community supervision and whether
she remains a good candidate for supervision rather than being
one of guilt or innocence of the new offense. And because guilt
or innocence is not the central issue at a revocation hearing,
a defendant does not face punishment for the newly alleged
offense in the revocation proceeding.
• Because there is no possibility of a new conviction and pun‑
ishment arising from a revocation hearing, jeopardy does not
attach for an offense that is alleged as a violation of the terms
of community supervision in a revocation hearing, and double
jeopardy protections are inapplicable.
Johnson v. State, No. PD-0197-17, 2018 Tex. Crim. App.
LEXIS 1025 (Tex.Crim.App. Nov. 7, 2018) (designated for
publication) [Legal sufficiency in theft by a mortuary
operator]
Under Jackson v. Virginia, 443 U.S. 307, 319 (1979), and
Brooks v. State, 323 S.W.3d 893, 895 (Tex. Crim. App. 2010),
to determine whether evidence is legally sufficient, a review‑
ing court determines whether, after viewing the evidence in the
light most favorable to the verdict, the trier of fact was rationally
justified in finding the essential elements of the crime beyond a
reasonable doubt. The evidence is measured by the elements of
the offense as defined by the hypothetically correct jury charge.
Malik v. State, 953 S.W.2d 234, 240 (Tex. Crim. App. 1997).
Circumstantial evidence and direct evidence can be equally
probative in establishing the guilt of a defendant, and guilt can
be established by circumstantial evidence alone. The standard
of review is the same for direct and circumstantial evidence.
Hooper v. State, 214 S.W.3d 9, 13 (Tex. Crim. App. 2007).
The reviewing court considers events occurring before, dur‑
ing, and after the commission of the offense and may rely on ac‑
tions of the defendant that show an understanding and common
design to do the prohibited act. It is not required that each fact
“point directly and independently to the guilt of the appellant”
if the cumulative force of all the incriminating circumstances is
sufficient to support the conviction.
Under Tex. Penal Code § 31.03(a), theft is the unlawful ap‑
propriation of property without the effective consent of the
owner with the intent to deprive the owner of property. Consent
is not effective if induced by deception. “Deception” may mean
promising performance that is likely to affect the judgment of
another in the transaction and the actor does not intend to per‑
form or knows will not be performed, except that failure to per‑
form the promise without other evidence of intent or knowledge
is insufficient proof that the actor did not intend to perform or
knew the promise would not be performed.

Under Tex. Penal Code §31.03(c), in a theft case arising from
a contract, the State must prove that the defendant intended to
deprive the owner of the property when it was taken. Intent can
be demonstrated by proof that the defendant engaged in other
similar, recent transactions.
Lang v. State, No. PD-0563-17, 2018 Tex. Crim. App.
LEXIS 1120 (Tex.Crim.App. Nov. 21, 2018) (designated
for publication) [Organized retail theft under Tex. Penal
Code § 31.16(b)(1) & (2)]
Under Boykin v. State, 818 S.W.2d 782, 785 (Tex. Crim. App.
1991), State v. Hardy, 963 S.W.2d 516, 520 (Tex. Crim. App. 1997),
Yazdchi v. State, 428 S.W.3d 831, 837 (Tex. Crim. App. 2014), and
Bryant v. State, 391 S.W.3d 86, 92 (Tex. Crim. App. 2012), when
interpreting statutes, a court seeks to determine the collective
intent or purpose of the legislators who enacted the legislation by
focusing on the literal text of the statute and attempts to discern
the fair, objective meaning of that text at the time of its enact‑
ment. If the meaning of the text when read using the established
canons of construction relating to the text should have been
plain to the legislators who voted on it, a court ordinarily gives
effect to that plain meaning. A court must presume that every
word in a statute has been used for a purpose, and that each
word, phrase, clause, and sentence should be given effect if rea‑
sonably possible. Words and phrases are to be read in context
and construed according to the rules of grammar and common
usage. Courts may consult standard dictionaries in determining
the objective meaning of undefined statutory terms. If a statute’s
language is ambiguous or application of its plain meaning would
lead to an absurd result that the Legislature could not possi‑
bly have intended, a court may consider extratextual factors. A
statute is ambiguous when it may be understood by reasonably
well-informed persons in two or more different senses. A statute
is unambiguous when it reasonably permits no more than one
understanding.
Under Tex. Gov. Code § 311.023 and Arteaga v. State, 521
S.W.3d 329, 334 (Tex. Crim. App. 2017), extratextual factors that
may be considered include: (1) the object sought to be attained
by the Legislature; (2) the circumstances under which the statute
was enacted; (3) the legislative history; (4) the common law or
former statutory provisions, including laws on the same or simi‑
lar subjects; (5) the consequences of a particular construction; (6)
the administrative construction of the statute; and (7) the title
or caption, preamble, and any emergency provision. Statutory
construction is a question of law that is reviewed de novo.
Under Tex. Penal Code § 31.16(b)(1) & (2), a person commits
an offense if she intentionally conducts, promotes, or facilitates
an activity in which the person receives, possesses, conceals,
stores, barters, sells, or disposes of: (1) stolen retail merchandise;
or (2) merchandise explicitly represented to the person as being
stolen retail merchandise.
The legislative history of organized retail theft under Tex.
Penal Code § 31.16(b)(1) & (2) shows that it was not intended to

criminalize every act of shoplifting but was instead intended to
target professional crime rings involved in the large-scale theft
and reselling of stolen merchandise.
Facts:
• Appellant was seen at HEB placing unpaid-for merchandise
into reusable shopping bags in her cart tied to the hand side of
her cart. When Appellant went through the checkout, she was
seen placing the bags from inside her cart on the conveyor belt
so that the items inside could be scanned by the cashier, but
not the bag tied to the side of her cart.
• After appellant paid for the items that had been inside her cart,
she loaded the items back into the cart and headed towards the
store’s exit.
• Appellant was stopped by employees and questioned her about
the bag tied to the side of her cart, which was full of unpaid-for
items.
• The police were called, who arrested appellant for $565.59 in
theft (the paid-for merchandise totaled $262.17).
• Appellant was convicted for SJF theft of organized retail theft
involving merchandise valued at $500 or more but less than
$1,500 per Tex. Penal Code § 31.16(b)(1) & (c)(3). The trial court
assessed her punishment at confinement for 20 months in a
state jail facility.
• The court of appeals held that the evidence was legally suf‑
ficient.
The evidence was legally insufficient to prove organized retail
theft
• This statute is susceptible of more than one reasonable inter‑
pretation, so it is ambiguous. It refers to an “activity” involving
“stolen retail merchandise.” By its use of the past participle of
steal (e.g., “stolen”), the statute indicates that whatever “activ‑
ity” is covered takes place with respect to retail merchandise
that has already been stolen. But what type of “activity” suf‑
fices to satisfy the statute’s requirements? Is it enough for a
person to shoplift merchandise and attempt to leave the store
with the stolen items, thus conducting an activity (leaving the
store) in which the person possesses the merchandise she just
stole? Or, does the phrase “intentionally conducts, promotes,
or facilitates an activity in which the person receives, possesses,
conceals, etc. . . . stolen retail merchandise” indicate that the
statute requires proof of activity distinct from the conduct in‑
herent in shoplifting itself (i.e., does the statute require proof of
something more than the mere continued possession of stolen
retail merchandise during an attempt to leave the store follow‑
ing the simple act of shoplifting?)?
• Because both views of the language are plausible, the court
must consult extratextual sources to determine the Legisla‑
ture’s intent.
• The legislative history of organized retail theft under Tex. Pe‑
nal Code § 31.16(b)(1) & (2) shows that it was not intended to
criminalize every act of shoplifting but was instead intended

to target professional crime rings involved in the large-scale
theft and reselling of stolen merchandise.
• The evidence is legally insufficient to support appellant’s con‑
viction for organized retail theft. The judgment of the court
of appeals is reversed and the case is remanded to the court
of appeals for it to consider whether the judgment should be
reformed to a lesser-included offense.
Turner v. State, No. AP-76,580, 2018 Tex. Crim. App.
LEXIS 1101 (Tex.Crim.App. Nov. 14, 2018) (designated
for publication) [Application of McCoy v. Louisiana, 138
S.Ct. 1500 (2018)]
Under the Sixth Amendment, the right to defend is per‑
sonal, and a defendant’s choice in exercising that right must be
honored. The choice is not all or nothing. To gain assistance
(of counsel), a defendant need not surrender control entirely to
counsel. The Sixth Amendment contemplates that the defendant
and not the lawyer is master of the defense.
Under Gonzalez v. United States, 553 U.S. 242, 248 (2008),
trial management is up to the trial attorney, who assists by mak‑
ing decisions such as what arguments to pursue, objections to
raise, and agreements to conclude regarding the admission of
evidence.
Under Jones v. Barnes, 463 U.S. 745, 751 (1983), some deci‑
sions are reserved for the client: whether to plead guilty, waive
the right to a jury trial, testify in one’s own behalf, and forgo an
appeal.
Under the Sixth Amendment, autonomy to decide that the
objective of the defense is to assert innocence is reserved for
the client. Just as a defendant may refuse to plead guilty in the
face of overwhelming evidence or reject the assistance of legal
counsel despite the defendant’s inexperience and lack of profes‑
sional qualifications, the defendant may also insist on maintain‑
ing innocence at the innocence-guilt phase of a capital trial.
Violation of this autonomy is structural error that is not subject
to harmless-error review.
Wice v. Fifth Judicial District Court of Appeals, No. WR86,920-02, 2018 Tex. Crim. App. LEXIS 1121 (Tex. Crim.
App. Nov. 21, 2018) (designated for publication) (Richardson, J. concurring; Yeary, J. concurring and dissenting; Alcala, J. dissenting, Keel, J. dissenting; Walker, J.
dissenting) [Indigent and pro tem prosecutor pay rates
under Tex. Code Crim. Proc. Arts. 2.07 & 26.05 and local
rules]
Tex. Code Crim. Proc. Arts. 2.07 & 26.05 together provide:
(1) Appointed prosecutors are entitled to compensation in the
same amount and manner as appointed defense attorneys if the
appointed prosecutors are not already prosecutors serving in
another office; (2) appointed defense attorneys are entitled to
compensation according to a schedule of fees adopted by for‑
mal action of the district courts trying criminal cases within
a county; and (3) the fee schedule adopted by the courts trying

criminal cases within a county must state reasonable fixed rates
or minimum and maximum hourly rates.
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Cochran v. State, Nos. 06-18-00048-CR & 06-18-00049CR, 2018 Tex. App. LEXIS 8857 (Tex. App. Texarkana Oct.
31, 2018) (designated for publication) [Fourth Amendment rights of probationers and parolees]
Under Butler v. State, 189 S.W.3d 299, 303 (Tex.Crim.App.
2006), and Tex. Code Crim. Proc. Arts. 42A.301(a) & 42A.104(a),
trial courts are afforded “broad discretion” in devising terms
of community supervision. They may impose any reasonable
condition that is designed to protect or restore the community,
protect or restore the victim, or punish, rehabilitate, or reform
the defendant.
Under Speth v. State, 6 S.W.3d 530, 534 (Tex.Crim.App.
1999), a defendant does not have a right to community super
vision. It is a contract setting out terms between the court and
the defendant. Contractual terms of community supervision are
accepted unless objected to when established. In the absence of
an objection, the defendant is seen to have waived any rights
encroached on by the terms of the contract.
Under Dansby v. State, 448 S.W.3d 441, 447 (Tex.Crim.App.
2014), a defendant who is fairly notified of the conditions of com‑
munity supervision at a hearing at which he has an opportunity
to object forfeits any later complaint about those conditions as
long as those conditions do not involve a systemic right or pro‑
hibition.
Under Tamez v. State, 534 S.W.2d 686, 690 (Tex.Crim.App.
1976), a term of community supervision generally authorizing
a search and seizure at any time requested by officers without
further restriction is unreasonable and invalid. However, a con‑
dition of community supervision authorizing a search does not
violate the Fourth Amendment or Tex. Const. Art. I, § 9 if it is
reasonably restricted to promote the purposes of community
supervision. Under Garrett v. State, 791 S.W.2d 137, 140 (Tex.
Crim.App. 1990), probationers and parolees do not enjoy the
same Fourth Amendment protections accorded defendants only
suspected of a crime but are allowed only conditional liberty
properly dependent on observance of special supervisory restric‑
tions.
Under Samson v. California, 547 U.S. 843, 850 (2006), suspi‑
cionless searches of parolees based on state law requiring consent
in writing to be subject to search or seizure by a parole officer or
other peace officer at any time of the day or night, with or without
a search warrant and with or without cause, served governmental
interests in reducing recidivism and do not violate the Fourth
Amendment because the parolee did not have an expectation of
privacy that society would recognize as legitimate.
Facts:

• Cochran was on deferred adjudication community supervision
for drug possession. A condition of community supervision
required him to “submit to a search of his person, residence,
or vehicle at any time by law enforcement for illegal drugs or
contraband.”
• Paris PD received information from a CI that Hurley might be a
drug dealer. Detectives Foreman and Crawford tried and failed
to conduct a controlled purchase of drugs between Hurley and
the CI because Hurley had no drugs to sell.
• Officers discovered that Hurley had visited an unnamed sup‑
plier at a motel. The motel clerk reported that Hurley visited
Cochran in that room.
• Cochran stayed at the motel for 13 days that month and had
already paid to spend the night of the day of the search.
• There was no warrant, exigent circumstance, or probable cause
authorizing entry into Cochran’s room
• When the police learned who Cochran was, based on the con‑
dition of community supervision, the police searched the room
and found drugs.
• Cochran filed an MTS, which was denied.
• Cochran pleaded guilty to possessing a penalty-group-1 con‑
trolled substance, four grams or more but less than 200 grams
(in a DFZ), and a penalty-group-3-or-4 controlled substance,
less than 28 grams.
• The trial court sentenced Cochran to 15 and 5 years in prison.
The trial court did not err by overruling the MTS
• Under Crain v. State, 315 S.W.3d 43, 48 (Tex.Crim.App. 2010),
Carmouche v. State, 10 S.W.3d 323, 327 (Tex.Crim.App. 2000),
and Guzman v. State, 955 S.W.2d 85, 89 (Tex.Crim.App. 1997),
a ruling on an MTS is reviewed under a bifurcated standard of
review: almost total deference to the trial court’s determina‑
tion of historical facts that turn on credibility and demeanor,
de novo on other application-of-law-to-fact issues, nearly total
deference to application-of-law-to-fact questions (mixed ques‑
tions of law and fact) if their resolution turns on an evaluation
of credibility and demeanor, and de novo on mixed questions
of law and fact if their resolution does not turn on an evalua‑
tion of credibility and demeanor. Under Osbourn v. State, 92
S.W.3d 531, 538 (Tex.Crim.App. 2002), and State v. GarciaCantu, 253 S.W.3d 236, 241 (Tex.Crim.App. 2008), the trial
court’s decision must be affirmed if it is correct on any theory
of law that finds support in the record.
• Under Carmouche v. State, 10 S.W.3d 323, 328 (Tex.Crim.App.
2000), if the trial court does not make explicit FFCL, the evi‑
dence is reviewed in a light most favorable to the trial court’s
ruling, and the review assumes that the trial court made im‑
plicit findings of fact supported in the record that buttress its
conclusion.
• Under Butler v. State, 189 S.W.3d 299, 303 (Tex.Crim.App. 2006),
and Tex. Code Crim. Proc. Arts. 42A.301(a) & 42A.104(a),
trial courts are afforded “broad discretion” in devising terms
of community supervision. They may impose any reasonable

condition that is designed to protect or restore the community,
protect or restore the victim, or punish, rehabilitate, or reform
the defendant.
• Under Speth v. State, 6 S.W.3d 530, 534 (Tex.Crim.App. 1999),
a defendant does not have a right to community supervision.
It is a contract setting out terms between the court and the
defendant. Contractual terms of community supervision are
accepted unless objected to when established. In the absence
of an objection, the defendant is seen to have waived any rights
encroached on by the terms of the contract.
• Under Dansby v. State, 448 S.W.3d 441, 447 (Tex.Crim.App.
2014), a defendant who is fairly notified of the conditions of
community supervision at a hearing at which he has an op‑
portunity to object forfeits any later complaint about those
conditions as long as those conditions do not involve a systemic
right or prohibition.
• Under Tamez v. State, 534 S.W.2d 686, 690 (Tex.Crim.App.
1976), a term of community supervision generally authorizing
a search and seizure at any time requested by officers with‑
out further restriction is unreasonable and invalid. However,
a condition of community supervision authorizing a search
does not violate the Fourth Amendment or Tex. Const. Art.
I, § 9 if it is reasonably restricted to promote the purposes of
community supervision. Under Garrett v. State, 791 S.W.2d
137, 140 (Tex.Crim.App. 1990), probationers and parolees do
not enjoy the same Fourth Amendment protections accorded
defendants only suspected of a crime but are allowed only con‑
ditional liberty properly dependent on observance of special
supervisory restrictions.
• Under Samson v. California, 547 U.S. 843, 850 (2006), suspicion‑
less searches of parolees based on state law requiring consent
in writing to be subject to search or seizure by a parole officer
or other peace officer at any time of the day or night, with or
without a search warrant and with or without cause, served gov‑
ernmental interests in reducing recidivism and do not violate
the Fourth Amendment because the parolee did not have an ex‑
pectation of privacy that society would recognize as legitimate.
• Although Cochran did not consent to the search of the motel
room, he previously agreed to submit to searches of his person,
residence, and vehicle for illegal drugs or contraband as a con‑
dition of receiving his bargained-for community supervision.
• While the term and condition in Tamez failed to contain any
restrictions, the term and condition of community supervision
here was limited to searches for illegal drugs or contraband.
• A condition of community supervision is invalid if it: (1) has
no relationship to the crime; (2) relates to conduct that is not
itself criminal; and (3) forbids or requires conduct that is not
reasonably related to the future criminality of the defendant
or does not serve the statutory ends of probation. “Reasonably
related” means: (1) the purposes sought to be served by proba‑
tion; (2) the extent to which constitutional rights enjoyed by
law-abiding citizens should be accorded to probationers; and
(3) the legitimate needs of law enforcement.

• Trial court’s judgment is affirmed.
Fowler v. State, No. 04-17-00636-CR, 2018 Tex. App.
LEXIS 8420 (Tex. App. San Antonio Oct. 17, 2018) (designated for publication) [Enhancement using a conviction from another jurisdiction]
Under Wood v. State, 486 S.W.3d 583, 589 (Tex.Crim.App.
2016), with regard to enhancement allegations, a trial court con‑
siders whether the totality of the evidence establishes beyond a
reasonable doubt that the defendant was previously convicted
of the enhancement offense as alleged in the indictment. The
reviewing court considers all the evidence in the light most fa‑
vorable to the trial court’s finding and determines whether a
rational trier of fact could have found the essential elements
beyond a reasonable doubt.
Under Tex. Penal Code § 12.42(d), when a defendant has
previously been finally convicted of two felony offenses, the de‑
fendant shall be punished by imprisonment in TDCJ Texas for
life or 25–99 years.
Under Tex. Penal Code § 12.41, when a defendant’s prior
convictions resulted from a prosecution in another jurisdiction,
the court determines how the offense should be classified under
Texas law in order to determine the applicability of Tex. Penal
Code § 12.42(d).
Under Ex parte Pue, 552 S.W.3d 226, 232 (Tex.Crim.App.
2018), a conviction in another jurisdiction is classified under
Texas law as a felony if imprisonment in a prison is affixed to
the offense as a possible punishment.
Editor’s note: Three-strikes laws like Tex. Penal Code § 12.42(d)
do not consider the seriousness of the prior or present felony con‑
victions, yet the punishment is the same. In Fowler’s case, merely
possessing a “machine-gun” is not as serious as using a weapon
in a crime (any weapon). Congress outlawed “machine-guns”
under the illusion that such firearms are per se dangerous and
even more dangerous if enclosed in a rifle safe than a revolver
in the hands of a mass-shooter. And “escape” under 18 U.S.C.
§ 751 can be merely walking away from a federal prison-camp
work detail for an hour. Fowler’s present crime is possessing
a firearm as a felon. Merely possessing a firearm is legal had
Fowler not been under the status of a prior felon. Tex. Penal Code
§ 12.42(d) does not differentiate between him and the criminal
who committed two prior serious felonies that hurt the victims
and is again convicted of a similar offense. Both Fowler and the
violent criminal receive a minimum of 25 years.
State v. Heath, No. 10-18-00187-CR, 2018 Tex. App.
LEXIS 8908 (Tex. App. Waco Oct. 31, 2018) (designated
for publication) [State’s responsibility under Tex. Code
Crim. Proc. Art. 39.14(a) requires a written request by
the defense that “designates” the items requested]
Under Francis v. State, 428 S.W.3d 850, 855 (Tex.Crim.App.
2014), review of a trial court’s order to exclude evidence withheld

from a defendant in violation of a discovery order or Art. 39.14(a)
is for an abuse of discretion.
In order to trigger the requirements of Art. 39.14(a), the
defendant must timely request discovery and the request must
designate what items are requested to be produced before the
State is required to produce them.
Facts:
• To obtain discovery on the case, trial counsel asked in an email:
“Can I get discovery on this client? Cause #2017-241-C2.”
• 11 days prior to the 4th jury trial setting, the state discovered
the existence of a 911 call that had been made on the day of the
alleged offense. The state received the recording 4 days later and
produced the recording to defense counsel the next day, 6 days
before the scheduled jury trial date.
• Defense counsel filed a “Writ for Habeas Corpus and Motion
to Exclude Evidence” that was heard by the trial court on the
day of the trial setting.
• The trial court excluded the recording based on the prosecu‑
tor’s failure to produce the recording “as soon as practicable”
per Art. 39.14(a) and defense counsel’s objection to a contin‑
uance.
State’s responsibility under Tex. Code Crim. Proc. Art.
39.14(a) requires a written request by the defense that “designates” the items requested
• Under Francis v. State, 428 S.W.3d 850, 855 (Tex.Crim.App.
2014), review of a trial court’s order to exclude evidence with‑
held from a defendant in violation of a discovery order or Art.
39.14(a) is for an abuse of discretion.
• In order to trigger the requirements of Art. 39.14(a), the de‑
fendant must timely request discovery and the request must
designate what items are requested to be produced before the
State is required to produce them.
• The request here did not reference Art. 39.14(a) and did not
designate items sought to be produced. This is insufficient to
give the State notice of what is requested to be produced under
Art. 39.14(a).
Editor’s Note: The Court of Appeals is splitting hairs here be‑
cause Art. 39.14(a) is clear about what should be produced. But
to avoid these problems, make a specific request for discovery
under Art. 39.14(a). The best practice is to track the statute. Here
is what I use:
 “Per Tex. Code Crim. Proc. Art. 39.14(a), please tender copies
to defense counsel of all: offense reports, designated docu‑
ments, papers, written or recorded statements of the defen‑
dant and all witnesses, including witness statements of law
enforcement officers (but not including the work product of
counsel for the state in the case and their investigators and
their notes or reports), all designated books, accounts, letters,
photographs, objects, or other tangible things (including all

electronic evidence) not otherwise privileged that constitute
or contain evidence material to any matter involved in the action and that are in the possession, custody, or control of the
state or any person under contract with the State.”

evidence from the State, including but not limited to workproduct of counsel for the state in the case and their investigators and their notes or reports if these items contain Brady
or Giglio material.

This along with a Brady/Giglio request that demands “work product of counsel for the state in the case and their investigators
and their notes or reports if these items contain Brady or Giglio
material” should cover all possible discovery. Here is my Brady/
Giglio request to the State:

Martinez v. State, No. 13-17-00475-CR, 2018 Tex. App.
LEXIS 8927 (Tex. App. Corpus Christi Nov. 1, 2018) (designated for publication) [Legally sufficient evidence for
a motion to revoke probation for failure to pay costs or
fees]
Under Cobb v. State, 851 S.W.2d 871, 874 (Tex.Crim.App.
1993) (en banc), and Rickels v. State, 202 S.W.3d 759, 763–764
(Tex.Crim.App. 2006), the State must prove by a preponderance
of the evidence that the defendant violated a condition of community supervision as alleged in the MTR. The preponderance
of the evidence standard is met when the greater weight of the
credible evidence before the trial court supports a reasonable
belief that a condition of community supervision has been violated. The trial court abuses its discretion in revoking community supervision if as to every ground alleged, the State fails to
meet its burden of proof. The evidence is considered in the light
most favorable to the trial court’s findings to determine whether
it could make the findings that were returned. The trial judge is
the trier of fact and the arbiter of the credibility of the testimony.
When faced with a record supporting contradicting inferences,
the appellate court presumes that the trial judge resolved such
conflicts in favor of the findings even if not explicitly stated in
the record.
Under Bearden v. Georgia, 461 U.S. 660, 672 (1983), and
Gipson v. State, 383 S.W.3d 152, 156 (Tex.Crim.App. 2012), when
faced with a motion to revoke based on failure to pay, the trial
court must: (1) inquire as to a defendant’s ability to pay and (2)
consider alternatives to imprisonment if it finds that a defendant
is unable to pay. If the probationer has made all reasonable bona
fide efforts to pay and cannot do so through no fault of his own,
it is fundamentally unfair to revoke community supervision automatically without considering whether adequate alternative
methods of punishing the probationer are available.
Under Tex. Code Crim. Proc. Art. 42A.751(i), the State must
prove by a preponderance of the evidence that a defendant had
the ability to pay and did not pay any of court costs, community
supervision fees, or attorney fees. Here “community supervision
fees” applies to all fees imposed on a defendant as conditions of
community supervision.
Under Mathis v. State, 424 S.W.3d 89, 95 (Tex.Crim.App.
2014), to consider a defendant’s ability to pay, a trial court may
consider evidence of the likely range of income and likely living
expenses or other liabilities including child-support orders. If
evidence shows that the probationer is unable to pay, and the
state fails to refute, and the trial court revokes community su
perv ision, it is an abuse of discretion. Mere proof of the failure
to pay court costs or supervision fees is not sufficient. The State
must show that the defendant could have paid and that his failure

 Under Brady v. Maryland, 373 U.S. 83 (1963), “[T]he suppression by the prosecution of evidence favorable to an accused violates due process where the evidence is material either to guilt or to punishment, irrespective of the good faith
or bad faith of the prosecution.” Brady, 373 U.S. at 87. This
includes evidence favorable to the defendant, “either direct
or impeaching.” Williams v. Dutton, 400 F.2d 797, 800 (5th
Cir. 1968), cert. denied, 393 U.S. 1105 (1969) (“Brady imposes
an affirmative duty on the prosecution to produce evidence
which is materially favorable to the accused either as direct
or impeaching evidence”); see also Giglio v. United States, 405
U.S. 150, 154-155 (1972) (“[S]uppression of material evidence
justifies a new trial ‘irrespective of the good faith or bad faith
of the prosecution’ . . . When the ‘reliability of a given witness
may well be determinative of guilt or innocence,’ nondisclosure of evidence affecting credibility falls within this general
rule . . . A finding of materiality of the evidence is required
under Brady . . . a new trial is required if ‘the false testimony
could...in any reasonable likelihood have affected the judgment of the jury.”).
   Further, the obligation to disclose evidence favorable to
a defendant is automatic for the government, and failure to
disclose such information is not excused merely because the
prosecutor did not have actual knowledge of such favorable
evidence. California v. Trombetta, 467 U.S. 479, 485 (1984);
United States v. Auten, 632 F. 2d 478, 481-482 (5th Cir. 1980).
And, the duty of disclosure affects not only the prosecutor,
but the government as a whole, including all prosecutors or
employees in the prosecutor’s office, and all investigative agencies. Giglio, 405 U.S. at 154 (A prosecutor’s office is an ”entity”
and that information in the possession of one attorney in the
office “must be attributed” to the office as a whole); Kyles v.
Whitley, 514 U.S. 419, 437 (1995) (Prosecutors must not only
disclose information within their own personal knowledge,
but “have a duty to learn of any evidence favorable to the
defense that is known to others acting on the government’s
behalf in the case, including the police.”); Ex parte Richardson, 70 S.W.3d 865, 871-873 (Tex.Crim.App. 2002) (duty under
Brady applies despite the prosecutor’s lack of personal knowledge of favorable information); e.g., United States v. Bryant,
439 F.2d 642, 658 (D.C. Cir. 1971) (same).
   Thus, Defendant requests all material and exculpatory

to do so was willful.
Saenz v. State, No. 08-17-00014-CR, 2018 Tex. App.
LEXIS 8524 (Tex. App. El Paso Oct. 17, 2018) (designated for publication) [MTS regarding placement of
stoplamps under the Federal Motor Safety Standards,
49 C.F.R. § 571.108]
Under Crain v. State, 315 S.W.3d 43, 48 (Tex.Crim.App.
2010), trial court’s ruling of refusing an MTS is reviewed for an
abuse of discretion. The evidence is reviewed in the light most
favorable to the trial court’s ruling. Almost total deference is
afforded to a trial court’s determination of historical facts and
mixed questions of law and fact if those questions turn on the
credibility and demeanor of witnesses, even if the determination
is based on a video recording. If credibility and demeanor are
not necessary to the resolution of a mixed question of law and
fact, the question is reviewed de novo.
Under Carmouche v. State, 10 S.W.3d 323, 328 (Tex.Crim.
App. 2000), if the trial court does not make explicit FFCL, the
evidence is reviewed in a light most favorable to the trial court’s
ruling and the review assumes that the trial court made implicit
findings of fact supported in the record that buttress its conclu‑
sion.
Under State v. Garcia-Cantu, 253 S.W.3d 236, 241 (Tex.
Crim.App. 2008), the prevailing party in an MTS is entitled to
the strongest legitimate view of the evidence and all reasonable
inferences that may be drawn from that evidence. An appel‑
late court may uphold the trial court’s ruling if it is reasonably
supported by the record and is correct under any theory of law
applicable to the case.
Under Delafuente v. State, 414 S.W.3d 173, 177 (Tex.Crim.
App. 2013), an officer may lawfully conduct a temporary de‑
tention when he has reasonable suspicion that an individual
is involved in criminal activity. Reasonable suspicion requires
more than a hunch and exists only when an officer has specific,
articulable facts that, taken together with reasonable inferences
from those facts, would lead the officer to reasonably conclude
that the person detained is, has been, or soon will be engaging
in criminal activity. The reasonable-suspicion determination is
objective and is made by considering the totality of the circum‑
stances.
Under Tex. Transp. Code § 547.004(a)(2), a person commits
a misdemeanor offense if the person operates a vehicle that is not
equipped in a manner that complies with the vehicle equipment
standards and requirements established by Tex. Transp. Code
Ch. 547. Under Tex. Transp. Code § 547.323, two stoplamps are
required such that a red or amber light or a color between red
and amber are displayed when the brake is applied. Under Tex.
Transp. Code §547.3215(1), lighting, reflective devices, and associ‑
ated equipment on a vehicle must comply with the current Federal
Motor Safety Standards per 49 C.F.R. § 571.108. Standard No. 108
(Lamps, reflective devices, and associated equipment) is to reduce
traffic accidents, deaths, and injuries resulting from traffic acci‑

dents in part by enhancing the conspicuity of vehicles on public
roads. Stoplamps are lamps giving a steady light to the rear of a
vehicle to indicate a vehicle is stopping or diminishing speed by
braking. All passenger vehicles less than 2032 mm in width and
weighing less than 10,000 pounds must be equipped with two
stoplamps mounted on the rear, at the same height, symmetrically
about the vertical centerline, as far apart as practicable.
State v. Lopez, No. 04-17-00568-CR, 2018 Tex. App.
LEXIS 8653 (Tex. App. San Antonio Oct. 24, 2018) (designated for publication) [Speedy trial and competency
evaluations cannot violate constitutional rights]
Review of a trial court’s implied decision not to order a
competency evaluation is for an abuse of discretion, and the ap‑
pellate court must consider the totality of the surrounding facts.
Under Tex. Crim. Proc. Code § 46B.005(a), if after an informal
inquiry the court determines that evidence exists to support a
finding of incompetency, the court shall order an examination
to determine whether the defendant is incompetent to stand trial
in a criminal case. Generally this imposes a mandatory duty on
the trial court, but the totality of the surrounding facts may lead
to another conclusion.
Under U.S. Const. Art. VI, cl. 2, Tex. Gov. Code § 311.021(1),
and State v. Cortez, 543 S.W.3d 198, 206 (Tex.Crim.App. 2018),
a court cannot construe a state statute in conflict with the U.S.
and Texas Constitutions. Rather, courts must narrowly construe
statutes to avoid a constitutional violation.
A defendant must not be forced to undergo a competency
evaluation in furtherance of the prosecution if the prosecution
violates the defendant’s constitutional rights.
Under Vermont v. Brillon, 556 U.S. 81, 89 (2009), Klopfer
v. North Carolina, 386 U.S. 213, 222–223 (1967), and Hopper
v. State, 520 S.W.3d 915, 923 (Tex.Crim.App. 2017), the Sixth
Amendment guarantees the right to a speedy trial. Tex. Const.
Art. 1, § 10, also guarantees speedy trial.
Under Balderas v. State, 517 S.W.3d 756, 767–68 (Tex.Crim.
App. 2016), when reviewing the trial court’s application of the
Barker test, almost total deference is given to the trial court’s
historical findings of fact that the record supports, and the court
draws reasonable inferences from those facts necessary to sup‑
port the trial court’s findings. The balancing test is a legal ques‑
tion reviewed de novo.
Under Barker v. Wingo, 407 U.S. 514, 530 (1972), in address‑
ing a speedy-trial claim, a court must balance the following: (1)
the length of delay (12 months between the time of the accusa‑
tion and the time of trial is presumptively prejudicial); (2) the
State’s reason for the delay (deliberate attempts by the State to
delay the trial to hamper the defense are weighed heavily against
the State. Neutral reason such as negligence or overcrowded
courts are weighted less heavily but should be considered since
the ultimate responsibility for such circumstances rests with the
State rather than with the defendant. When the record is silent
regarding the reason for the delay, a court may presume neither

a deliberate attempt on the part of the State to prejudice the de
fense nor a valid reason for the delay); (3) defendant’s assertion
of his right to a speedy trial (although the defendant has no duty
to bring himself to trial, he does have the responsibility to assert
his right to a speedy trial); and (4) prejudice to the defendant
because of the length of delay (i) preventing oppressive pretrial
incarceration, (ii) minimizing anxiety and concern of the defen‑
dant, and (iii) most importantly, limiting the possibility that the
defense will be impaired.
Under Doggett v. U.S., 505 U.S. 647, 651–652 (1992), before a
court engages in an analysis of each Barker factor, the defendant
must “first make a threshold showing that ‘the interval between
accusation and trial has crossed the threshold dividing ordi‑
nary from presumptively prejudicial’ delay.” Affirmative proof
of prejudice is not essential to every speedy trial claim because
excessive delay presumptively compromises the reliability of a
trial in ways that neither party can prove or even identify, but
the presumption of prejudice to a defendant’s ability to defend
himself is extenuated by the defendant’s acquiescence in some
or all the delay.
Under Strunk v. United States, 412 U.S. 434, 440 (1973), and
Dragoo v. State, 96 S.W.3d 308, 313 (Tex.Crim.App. 2003), if a
violation of the speedy trial right is established, the only remedy
is dismissal of the prosecution.
Senn v. State, No. 02-15-00201-CR, 2018 Tex. App. LEXIS
8722 (Tex. App. Fort Worth Oct. 25, 2018) [Prosecution
under the bigamy statute, Tex. Penal Code § 22.011(f)]
If the State prosecutes under Tex. Penal Code § 22.011(f),
which elevates a sexual assault from an F-2 to an F-1 if the de‑
fendant would be committing bigamy if he “marries” the alleged
victim, the jury charge must include language from the bigamy
statute, Tex. Penal Code § 25.01.
Under Tex. Code Crim. Proc. Art. 36.14, it is the trial court’s
responsibility to deliver to the jury “a written charge distinctly
setting forth the law applicable to the case.” As “law applicable to
the case,” the definitions of words or phrases defined by statute
must be included in the jury charge. If a word or phrase is not
defined, the trial court may define them in the charge if they
have an established legal or technical meaning.
Under the law of statutory construction, if the language of
the statute is plain but effectuating that language would lead to
absurd results or is ambiguous (reasonably susceptible to more
than one interpretation), under Tex. Gov. Code § 311.023, a court
may consult extratextual factors to ascertain the collective in‑
tent of the legislature: (1) the object sought to be attained by the
legislature; (2) the circumstances under which the statute was
enacted; (3) the legislative history; (4) the common law or for‑
mer statutory provisions, including laws on the same or similar
subjects; (5) the consequences of a particular construction; (6)
the administrative construction of the statute; and (7) the title
or caption, preamble, and any emergency provision. Statutory
construction is a question of law is reviewed de novo.

Under Almanza v. State, 686 S.W.2d 157, 171 (Tex.Crim.
App. 1985) (op. on reh.), when examining the record for egre‑
gious harm, the court considers the entire jury charge, the state
of the evidence, the closing arguments of the parties, and any
other relevant information in the record. Jury charge error is
egregiously harmful if it affects the very basis of the case, de‑
prives the defendant of a valuable right, or vitally affects a de‑
fensive theory.
Editor’s Note: the relevant parts of this case are the holdings from
Arteaga v. State, 521 S.W.3d 329 (Tex.Crim.App. 2017):
• If the State prosecutes under Tex. Penal Code § 22.011(f), which
elevates a sexual assault from an F-2 to an F-1 if the defendant
would be committing bigamy if he “marries” the alleged vic‑
tim, the jury charge must include language from the bigamy
statute, Tex. Penal Code § 25.01.
• Under Tex. Code Crim. Proc. Art. 36.14, it is the trial court’s
responsibility to deliver to the jury “a written charge distinctly
setting forth the law applicable to the case.” As “law applicable
to the case,” the definitions of words or phrases defined by
statute must be included in the jury charge. If a word or phrase
is not defined, the trial court may define them in the charge if
they have an established legal or technical meaning.
• Under the law of statutory construction, if the language of
the statute is plain but effectuating that language would lead
to absurd results or is ambiguous (reasonably susceptible to
more than one interpretation), under Tex. Gov. Code § 311.023,
a court may consult extratextual factors to ascertain the collec‑
tive intent of the legislature: (1) the object sought to be attained
by the legislature; (2) the circumstances under which the stat‑
ute was enacted; (3) the legislative history; (4) the common law
or former statutory provisions, including laws on the same or
similar subjects; (5) the consequences of a particular construc‑
tion; (6) the administrative construction of the statute; and (7)
the title or caption, preamble, and any emergency provision.
Statutory construction is a question of law is reviewed de novo.
• Under Almanza v. State, 686 S.W.2d 157, 171 (Tex.Crim.App.
1985) (op. on reh.), when examining the record for egregious
harm, the court considers the entire jury charge, the state of the
evidence, the closing arguments of the parties, and any other rel‑
evant information in the record. Jury charge error is egregiously
harmful if it affects the very basis of the case, deprives the de‑
fendant of a valuable right, or vitally affects a defensive theory.
In re the State of Texas, No. 07-18-00265-CV, 2018 Tex.
App. LEXIS 6315 (Tex. App. Amarillo Aug. 10, 2018)
(designated for publication) [Document requirements
for mandamus or prohibition]
Under In re Reece, 341 S.W.3d 360, 364 (Tex. 2011) (orig. pro‑
ceeding), mandamus is appropriate only where the trial court
has clearly abused its discretion and the relator has no adequate
remedy by appeal. A trial court abuses its discretion if it clearly
fails to analyze the law correctly or apply the law correctly to the

facts. The party seeking relief (relator) bears the burden to provide
a sufficient record to establish entitlement to mandamus relief.
Under In re Medina, 475 S.W.3d 291, 297 (Tex.Crim.App.
2015), and State ex rel. Wade v. Mays, 689 S.W.2d 893, 897 (Tex.
Crim.App. 1985), prohibition must meet the same standards as
mandamus. Prohibition seeks to prevent the commission of a
future act, while mandamus seeks operates to undo or nullify an
act already performed. To establish entitlement to relief through
prohibition, an applicant must show that the act he wishes the
court to restrict does not involve a discretionary or judicial deci‑
sion, and that he has no adequate remedy at law. The applicant
bears the burden to prove that he is entitled to prohibition.
Under Tex. Rule App. Proc 52.3(k)(1), the relator is required
to: (1) file an appendix containing a certified or sworn copy of
the orders complained of or documents showing the matter com‑
plained of; (2) a properly authenticated transcript of relevant
testimony from the underlying proceeding; and (3) certify that
every factual statement in the petition is supported by competent
evidence included in the appendix or record.
Editor’s Note: Because he is apparently unhappy that defense
counsel filed a 702/Daubert motion (i.e., he is unhappy that de‑
fense counsel is doing her job), the prosecutor acts vindictively
by sending defense counsel a text in which he states that he is
withdrawing plea-bargain offers on all pending cases in which
defense counsel is the attorney. After the trial court disqualifies
him, the prosecutor fails to follow simple rules in filing a manda‑
mus or prohibition and gets flushed out by the court of appeals.
Speck v. State, No. 14-17-00755-CR, 2018 Tex. App.
LEXIS 9470 (Tex.App.—Houston [14th Dist.] Nov. 20,
2018) (designated for publication) [Changing lanes under Tex. Transp. Code § 545.104(a)]
Under Crain v. State, 315 S.W.3d 43, 48 (Tex.Crim.App.
2010), Carmouche v. State, 10 S.W.3d 323, 327 (Tex.Crim.App.
2000), and Guzman v. State, 955 S.W.2d 85, 89 (Tex.Crim.App.
1997), a ruling on an MTS is reviewed under a bifurcated stan‑
dard of review: almost total deference to the trial court’s determi‑
nation of historical facts that turn on credibility and demeanor,
de novo on other application-of-law-to-fact issues, nearly total
deference to application-of-law-to-fact questions (mixed ques‑
tions of law and fact) if their resolution turns on an evaluation
of credibility and demeanor, and de novo on mixed questions
of law and fact if their resolution does not turn on an evaluation
of credibility and demeanor. Under Osbourn v. State, 92 S.W.3d
531, 538 (Tex.Crim.App. 2002), and State v. Garcia-Cantu, 253
S.W.3d 236, 241 (Tex.Crim.App. 2008), the trial court’s decision
must be affirmed if it is correct on any theory of law that finds
support in the record.
Under Tex. Transp. Code § 545.104(a), a driver must signal
to indicate an intention to turn, change lanes, or start from a
parked position. “Change lanes” is not defined by the statute, so
under Boykin v. State, 818 S.W.2d 782, 785 (Tex. Crim. App. 1991)

(in the absence of a statutory definition, words are to be given
their plain meaning), “change” means “to make a shift from one
to another” and “lane” means “a strip of roadway for a single
line of vehicles.” When combined, the common understanding
of “change lanes” is to make a shift from one strip of roadway to
another.
If a person is driving in a lane that is not an “Exit Only” lane,
but one that connects with an optional exit ramp, the person
must use a signal to indicate an intention to take the optional
exit if the person in fact takes the exit.
Facts:
• Appellant was driving northbound on a highway that had two
lanes of traffic with an exit ramp attached to the outermost
lane.
• Appellant was in that outermost lane, and he took the attached
exit:

• An officer initiated a traffic stop because appellant exited the
highway without signaling.
• The officer determined that appellant was inebriated so he ar‑
rested him for DWI.
• Appellant filed an MTS, arguing that the officer lacked reason‑
able suspicion to initiate the traffic stop because a signal was
not required.
• The trial court denied the MTS, concluding that a signal was
required because appellant had made a “change of roadway
course.”
• There is no dispute that appellant failed to signal since the
episode was captured on the officer’s dash-cam video.
• Because the appellant failed to do this, the officer correctly
initiated the traffic stop, so the trial court correctly denied the
MTS.
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