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GRANT M. SCHEINER

Pandemic Jury Trials

PRESIDENT’S
MESSAGE

It has been nearly a year since Texas and the nation’s courts began scaling back
in-person operations due to the pandemic. It has been well more than a year since
the pandemic became a major problem. This is but an example of a shortcoming
with large governmental systems: They often react late to a crisis.
As of February 2021, I would be less than candid if I were to tell you that
state and federal jury trials are unsafe and pose an unacceptably high risk of viral
transmission. But it would be equally misleading to state that trials and other inperson court proceedings are safe. The truth is, no one really knows.
Here is another stubborn truth I’ve discovered during the past year through
consultation with administrators, judges, defense lawyers, prosecutors, and even
some scientists: Many of the important stakeholders in the criminal justice system
have strong opinions about the "best" path forward and there is little we criminal
practitioners — the ones on the front lines of the legal system due to frequent contact
with inmates, clients, courthouse personnel, and many others — can do to change

their minds.
The time has come to paddle our own boat.
If as a TCDLA member you believe it is unsafe to participate in a court proceeding or that your client’s constitutional
rights are not adequately protected, this organization has your back. We have a COVID-19 Committee and a Strike Force to
help you with legal and strategic assistance when a judge is dragging you and your client into trial against your will. If you
believe there is no reason to postpone a court proceeding and your client has demanded a speedy trial, the same TCDLA
people will assist you with the full force and intelligence we’ve assembled. You can reach me personally by text or email 24/7
and I will work for you as well.
Many among us believe that in-person court proceedings are unwise and possibly unsafe until vaccinations are widely
distributed and the population has achieved herd immunity. That’s a reasonable position to take. As a single parent of a small
child, I will not permit a judge to bully me into something I don’t think is safe and I wouldn’t ask any of our members to allow
it, either.
It is not as though the criminal defense bar isn’t trying to improve the situation. In December I sent a letter on behalf
of TCDLA to Governor Greg Abbott and vaccine administrators. We asked them to prioritize criminal practitioners in the
vaccination pipeline. Not jump ahead of frontline healthcare workers, nursing home residents, medically vulnerable people,
and the elderly. Just put us into a group of essential workers with vaccination priority. While that may indeed happen, the
Governor's Office has yet to respond.
During a State Bar Task Force Zoom meeting on February 8, 2021, I suggested that trial judges give priority to defendants
who affirmatively demand a speedy trial, so we could possibly avoid situations in which attorneys, clients, and even some
prosecutors are dragged into trial against their will. Several of the judges in the meeting (including two regional presiding
judges) made it clear it was a hard no. For judges who are bent on going to trial during the pandemic, it’s not about incrementally
shrinking trial dockets or safeguarding the accused’s constitutional right to a speedy trial. It’s about running their courtrooms
however they see fit.
Worth noting, the vast majority of judges I've encountered in my small pocket of the universe (mostly Greater Houston)
are doing the right thing and waiting until conditions are safer and not pushing cases to trial unless all parties are willing.
When you see a judge doing the right thing, be sure to thank him or her. They’re under a lot of pressure, too.
Trials are about to ramp up, whether it’s the right path forward or not. My advice to colleagues is to follow your conscience.
No matter which path you choose, TCDLA will make sure you do not have to walk it alone.
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Melissa J. Schank

Another Historic Event

The only thing you sometimes have control over is perspective. You don't have
control over your situation. But you have a choice about how you view it.
							-Chris Pine

EXECUTIVE
OFFICER’S
PERSPECTIVE

When I first started to write this article, I was going to write about how we have
become so reliant on technology since COVID. Everyone has had to learn new
programs, change the way we have always done things. Technology is tricky. By
the time you buy the most recent device, program, or update, another is available.
How the tables turned this past week during our Texas arctic blast – another
historical event to add to the pandemic and share with younger generations. It
was tough to realize we had no power, water, and heat for days—the simple things
I had taken for granted. The days just all ran into each other. Checking in with
family, staff, and friends, I felt so helpless because there was no definite answer to
when things would get back to running efficiently – normal? What is that? When
the state offices and schools completely shut down, and over four million have no
power, you know it is something very wrong. No light at the end of the tunnel,

literally.
As with all tragedies, the takeaway is how I could have better prepared for things in my control. I sat here for a while to
think about what I could do differently. I was well equipped with food and toilet paper since the start of COVID, candles, and
flashlights if the power went out, lots of blankets. I had backups to charge the cell phone and laptop. Staff who had power were
on standby to get us through the four live programs scheduled. One staff 's husband went in their 4 x 4 to make sure we didn't
have another busted pipe at the office. Check, check, and check.
I had people come over who needed food since theirs went bad without refrigeration. When I finally got power, others
came to shower, and I left my house open. I checked in with co-workers, family, and friends, and they did with me. After
several days without heat and water, I felt like a savage, surviving on liberations and Girl Scout cookies. There were no patterns
to the blackouts. But I am so blessed for my group of friends and family who reached out. TCDLA is the community we’ve
built and the one we need.
Together I could see our TCDLA family reaching out to one another in group texts, direct texts, social media, and
listserves. The relationships built through TCDLA are irreplaceable and it humbles my heart to be part of this community.
Now back to my original topic: The TCDLA staff along with the Technology Committee have worked really hard to update
the How To section. You may think these are basic, but we had staff learn some new tricks to be more efficient with our daily
work. If you have not gone through the sections, the videos are short and right to the point with hands-on examples. Many
committee members are also working on pages under the members-only section and are reorganizing the video resource
library. The COVID resource page has been updated and reorganized as well with new resources. We are working hard to
keep up with technology – if only we had control of the power! Keep checking the members-only section for new additions!
Keep safe and warm!

Upcoming:
McKinney - 3/19
Galveston - 4/16
South Padre Island - 7/8-9
Register at TCDLA.com
CDLP seminars are funded by a grant administered by the
All seminars
through
Jan. 1 will
be webinars.
Texas
Court of Criminal
Appeals.
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Sarah Roland

Tattoos Can Be Removed
but Can a “Gang Member”
Label?

It all started simple enough. A question popped up in my inbox from a
probation officer. It wasn’t a question about a particular client of mine – just a
question from a good probation officer who, seeing beyond the criminal offense,
was trying to help one of his young probationers.
“Do you know anything about the process that a probationer could use to be
removed from the gang registry?”
And do you know what? I didn’t know, and I felt bad for not knowing. I could
tell him all about other legal mechanisms to help restore a person - early release,
expunctions, sealing records, and judicial clemency – but nothing about getting
off the gang registry. So, I made it a point to find out.
When in doubt about a question like this, turn to the CCP to see if there’s guidance. The answer to the question above
is found in Chapter 67. Before answering the question though, it is necessary to understand a little about the gang database.
As an initial matter, it is important to note that Texas is one of a minority of states that have a gang database. In 2005, the
FBI established the National Gang Intelligence Center that integrates gang intelligence from across law enforcement agencies
at all levels.
Article 67.051 mandates that the State compile and keep a database for the purpose of investigating or prosecuting the
criminal activities of combinations or criminal street gangs. Subsection (d) requires local law enforcement to send to the
department such information the agency compiles and maintains under Chapter 67. So, first, the database is required at the
State level, and local law enforcement agencies are required to participate in providing information to the database.
Article 67.054 outlines the submission criteria for inclusion in the database:
(b) Criminal information collected under this chapter relating to a criminal street gang must:
(1) be relevant to the identification of an organization that is reasonably suspected of involvement in criminal activity;
and
(2) consist of:
(A) a judgment under any law that includes, as a finding or as an element of a criminal offense, participation in a criminal
street gang;
(B) a self-admission by an individual of criminal street gang membership that is made during a judicial proceeding; or
(C) except as provided by Subsection (c), any two of the following:
(i) a self-admission by the individual of criminal street gang membership that is not made during a judicial proceeding,
including the use of the Internet or other electronic format or medium to post photographs or other documentation identifying
the individual as a member of a criminal street gang;
(ii) an identification of the individual as a criminal street gang member by a reliable informant or other individual;
(iii) a corroborated identification of the individual as a criminal street gang member by an informant or other individual
of unknown reliability;
(iv) evidence that the individual frequents a documented area of a criminal street gang and associates with known
criminal street gang members;
(v) evidence that the individual uses, in more than an incidental manner, criminal street gang dress, hand signals,
tattoos, or symbols, including expressions of letters, numbers, words, or marks, regardless of how or the means by which the
symbols are displayed, that are associated with a criminal street gang that operates in an area frequented by the individual and
described by Subparagraph (iv);
(vi) evidence that the individual has been arrested or taken into custody with known criminal street gang members for
an offense or conduct consistent with criminal street gang activity;
(vii) evidence that the individual has visited a known criminal street gang member, other than a family member of the
individual, while the gang member is confined in or committed to a penal institution; or
(viii) evidence of the individual's use of technology, including the Internet, to recruit new criminal street gang members.
(c) Evidence described by Subsections (b)(2)(C)(iv) and (vii) is not sufficient to create the eligibility of a person's
information to be included in an intelligence database described by this chapter unless the evidence is combined with
information described by another subparagraph of Subsection (b)(2)(C).

EDITOR’S
COMMENT
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So, it is important to recognize and acknowledge that the “gang member” label can be, and likely is, applied without due
process and outside the walls of any courthouse. And as becomes obvious from a further read, removing a tattoo is easier than
removing a "gang member" label.
The answer to the question of how to remove information from a gang database is contained in Article 67.151 which
provides, in relevant part:
(b) Subject to Subsection (c), information collected under this chapter relating to a criminal street gang must be removed
after five years from an intelligence database established under Article 67.051 and the intelligence database maintained by the
department under Article 67.052 if:
(1) the information relates to the investigation or prosecution of criminal activity engaged in by an individual other than
a child; and
(2) the individual who is the subject of the information has not been arrested for criminal activity reported to the
department under Chapter 66.
(c) The five-year period described by Subsection (b) does not include any period during which the individual who is the
subject of the information is:
(1) confined in a correctional facility operated by or under contract with the Texas Department of Criminal Justice;
(2) committed to a secure correctional facility, as defined by Section 51.02, Family Code, operated by or under contract
with the Texas Juvenile Justice Department; or
(3) confined in a county jail or confined in or committed to a facility operated by a juvenile board in lieu of being
confined in a correctional facility described by Subdivision (1) or committed to a secure correctional facility described by
Subdivision (2).
Interestingly, the person named in the database does not have to be informed they are named in the database. However,
the CCP outlines procedures for determining if a law enforcement agency has collected or is maintaining gang information,
requesting a review of criminal information that may have been incorrectly included in a gang database, and also for judicial
review of any such determination made. See Art. 67.201- 67.203.
The Texas Department of Criminal Justice calls gangs “security threat groups.” TDCJ recognizes 12 such security threat
groups: Aryan Brotherhood of Texas, Aryan Circle, Barrio Azteca, Bloods, Crips, Hermanos De Pistoleros Latinos, Mexican
Mafia, Partido Revolucionario Mexicanos, Raza Unida, Texas Chicano Brotherhood, Texas Mafia, and Texas Syndicate. TDCJ
has created a process for inmates to renounce their membership
in one of these security threat groups (aka “gangs”). And it is
a process – a 9-month process with several phases - called the
Gang Renouncement and Disassociation (GRAD) Process. Of
course, there are myriad considerations, not address herein,
that must be evaluated before an inmate embarks on the
GRAD Process. To say it is dangerous is an understatement.
And the fact that an inmate has completed the GRAD Process
doesn’t mean the “security threat group” notation will be
forever removed. Rather, it means that the new notation will
be “ex-security threat group member.” See www.tdcj.texas/gov/
divisions/cid/stgmo_GRAD.html (last visited 2/9/21).
I’m thankful I received that email question. Chapter 67 is
worth reading. And it’s worth a visit to the TDCJ website to
check out the security threat groups and GRAD Process too.
The bottom line is that it seems much easier to remove or cover
up a tattoo – even a gang tattoo – than to remove the same label
law enforcement has applied.
P.S. – We all weathered the recent winter blast together
but experienced it in very different ways. Many of us may have
experienced only minor inconveniences for a week while some
of us were really hit hard and are still recovering from the
damage caused. Please know that your TCDLA family is here
for you. If there is anything we can do to help you, please reach
out to any of us. Let’s take care of each other.

Advertisement
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Robert Pelton

Bad Reviews

ETHICS &
THE LAW

QUESTIONS PRESENTED
May a Texas lawyer respond publicly to a former client’s adverse comments on
the internet? If so, what information may the lawyer disclose?
STATEMENT OF FACTS
A former client posted negative comments about a Texas lawyer on an internet
review site. The lawyer believes that the client’s comments are false. The lawyer is
considering posting a public response that reveals only enough information to
rebut the allegedly false statements.
DISCUSSION
The internet allows consumers to publish instant reviews and comments
about goods or services. Once posted, consumer reviews are usually searchable,
easily accessible to other potential consumers, and effectively permanent. With
the internet becoming an increasingly common source of referrals for legal
services, consumer reviews on various sites have assumed a greater importance

for attorneys in recent years.
Vendors of commercial goods or services are relatively free to respond to negative reviews as they see fit. But when a
former client posts a negative review about a lawyer, the lawyer’s duty of confidentiality limits the information the lawyer may
reveal in a public response.
In general, Rule 1.05 of the Texas Disciplinary Rules of Professional Conduct defines the scope and extent of a Texas
lawyer’s duty of confidentiality. Rule 1.05(a) broadly defines “confidential information” to include not only information
protected by the lawyer-client privilege but also “all information relating to a client or furnished by the client, other than
privileged information, acquired by the lawyer during the course of or by reason of the representation of the client.”
A lawyer may not publicly reveal the confidential information of a former client unless expressly permitted by an exception
stated in Rule 1.05. Absent an applicable exception found in Rule 1.05, a lawyer may not post a response to a negative review
that reveals any information protected by the lawyer-client privilege, or otherwise relating to a client or furnished by the client
or acquired by the lawyer during the course of or by reason of the representation of the client. This is true even though the
information may have become generally known. Compare Rule 1.05(b)(3) (allowing lawyer to use confidential information
to the disadvantage of a former client after the information has become generally known) with Rule 1.05(b)(1) (generally
prohibiting revelation of confidential information absent an applicable exception).
No exception in Rule 1.05 allows a lawyer to reveal information in a public forum in response to a former client’s negative
review. The only exceptions potentially applicable to the facts presented in this Article appear in Rule 1.05(c) and (d):
(c) A lawyer may reveal confidential information:
· (5) To the extent reasonably necessary to enforce a claim or establish a defense on behalf of the lawyer in a controversy
between the lawyer and the client.
· (6) To establish a defense to a criminal charge, civil claim or disciplinary complaint against the lawyer or the lawyer's
associates based upon conduct involving the client or the representation of the client.
(d) A lawyer also may reveal unprivileged client information:
· (ii) defend the lawyer or the lawyer's employees or associates against a claim of wrongful conduct;
· (iii) respond to allegations in any proceeding concerning the lawyer's representation of the client; or
· (iv) prove the services rendered to a client, or the reasonable value thereof, or both, in an action against another
person or organization responsible for the payment of the fee for services rendered to the client.”
It is the opinion of the Committee that each of the exceptions stated above applies only in connection with formal actions,
proceedings, or charges. The exceptions to Rule 1.05 cannot reasonably be interpreted to allow public disclosure of a former
client’s confidences just because a former client has chosen to make negative comments about the lawyer on the internet. This
approach is consistent with the guidance issued by the ethics authorities in other jurisdictions.
See, e.g., Los Angeles County Bar Association Professional Responsibility and Ethics Committee Formal Opinion No.
525 (Feb. 2013); Bar Association of San Francisco Ethics Opinion 2014-1 (Jan. 2014); New York State Bar Association Ethics
Opinion 1032 (Oct. 2014); and Pennsylvania Bar Association Formal Ethics Opinion 2014-200 (2014).
Accordingly, a lawyer may not reveal confidential information, as that term is defined in Rule 1.05, merely to respond to a
former client’s negative review on the internet. A lawyer may, however, post a response to a former client’s negative review so
long as the response is proportional and restrained and does not reveal confidential information or violate any other provision
of the Texas Disciplinary Rules. For example, it would not violate the Texas Disciplinary Rules to post the following response,
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suggested in Pennsylvania Bar Association’s Formal Ethics Opinion 2014-200 (2014):
“A lawyer’s duty to keep client confidences has few exceptions and in an abundance of caution I do not feel at liberty
to respond in a point-by-point fashion in this forum. Suffice it to say that I do not believe that the post presents a fair and
accurate picture of the events.”
Nothing in this article is intended to suggest that a lawyer may not seek judicial relief against a former client who commits
defamation or other actionable misconduct through an internet publication.
CONCLUSION
Under the Texas Disciplinary Rules of Professional Conduct, a Texas lawyer may not publish a response to a former
client’s negative review on the internet if the response reveals any confidential information, i.e., information protected by the
lawyer-client privilege, or otherwise relating to a client or furnished by the client or acquired by the lawyer during the course
of or by reason of the representation of the client. The lawyer may post a proportional and restrained response that does not
reveal any confidential information or otherwise violate the Texas Disciplinary Rules of Professional Conduct.
INQUIRY TO TCDLA ETHICS COMMITTEE FROM AGGRIEVED LAWYER
Attached is the review my client left. My question is whether I can disclose in my response the fact that her case was
dismissed and expunged.
I was hoping to receive the same level guidance, representation, and communication from [attorney X] as his previous
reviews have indicated. It is very disappointing to be writing this review. I am confused as to why I had a completely lackluster
and different experience. Any time I had a question for him I would receive a curt clipped response as if I was bothering
him. I always had the feeling I had made a bad decision in having him represent me because of this. To his credit he was very
responsive in texting back and performed the basic functions of his role, which for my issue were not very complicated. He
did not spend $2500 worth of time on me and if so, I've yet to see his hours. Unfortunately, he did not communicate on issues
that he knew about at the time would still impact me. I received very little communication on what to look out for and when
asked about it he shared that because he gave me a discount, I should have no problem paying to have an error removed from
my background now. Time is one thing that cannot be recovered. He was more focused on money though. I received the bare
minimum from him. Overall, I feel he was apathetic and unhelpful in his representation of me. I hope no other client is treated
this way.
RESPONSE OF COMMITTEE MEMBER JOE CONNORS
Please get back to us later after your ex-client then files another on-line response with many more details to further
denigrate you in so many new ways.
Like the other responses from the Ethics Committee attorneys who took time to share their experience and knowledge
with you, I also suggest YOUR SILENCE would be best. It will stop this matter now rather than its continuing with another
bad post by your ex-client.
You asked for our advice but refuse to follow it so be forewarned: "This one is not over with posting your fine words."
I have been there where you currently are. My silence stopped the need for my denigrating ex-client and non-client to get
in each last evil word on-line about how bad I was. You ought to just be silent, I request.
REPLY OF INQUIRING ATTORNEY
Aside from ethics rules, I believe it is a misdemeanor to divulge an expunction. So, I do not think it would be wise to
include in a response that I got a criminal case dismissed and expunged. I will just use the one suggested by Ethic opinion
662:
A lawyer's duty to keep client confidences has few exceptions and in an abundance of caution I do not feel at liberty
to respond in a point-by-point fashion in this forum. Suffice it to say that I do not believe that the post presents a fair and
accurate picture of the events.
RESPONSE OF COMMITTEE MEMBER BETTY BLACKWELL
I have just recently reviewed the State Bar rules about this, and they are extremely strict. About the only answer you can
give is that “professional rules do not allow me to respond as I would like.”
Anything you post on the website can be seen as a violation of confidentiality. The only other thing they recommended
was reaching out directly to the client and asking if you could talk to her about the review. But it is really not recommended
and could be an ethical violation to respond on the site where the review is posted,
I’m so sorry. We have all had them. It is frustrating, but better to ignore.
I have been told the best thing to do is get better reviews posted. The bar does say that it is okay to request clients to post
good reviews, though it is not okay to pay for good reviews.
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buck files

If You Have a Cell Phone
Search, Issue, Assume
the Governor is Aware of
Morton
On February
2, 2021, a panel
of the United
States Court of
Appeals for the
Fifth
Circuit
held that an officer’s affidavit provided probable cause
to search the contacts, call logs, and text messages on the
defendant’s cell phone, but not to search for photographs
on the cell phone; and, also, that the good faith exception
did not apply to allow the admission of the photographs
that were found on the cell phone. United States v.
Morton. 1
A week or so later, I asked an AUSA whether he had
read Morton. He replied that he and the other lawyers
in the office – and one of the magistrate judges in the
division – had read it and were concerned about its
implications. If you have a case that involves the search
of a cell phone, Morton is a “must read.” It is another
Leon2 case, but one in which the defendant prevailed.
Judge Jolly’s opinion reads, in part, as follows:

THE FEDERAL
CORNER

An Overview of the Opinion

In this appeal, we are asked to determine whether
the good faith exception to the Fourth Amendment’s
exclusionary rule allows officers to search the
photographs on a defendant’s cellphones for evidence
of drug possession, when the affidavits supporting the
search warrants were based only on evidence of personal
drug possession and an officer’s generalized allegations
about the behavior of drug traffickers—not drug users. We
hold that the officers’ affidavits do not provide probable
cause to search the photographs stored on the defendant’s
cellphones; and further, we hold that the good faith
exception does not apply because the officers’ reliance on
the defective warrants was objectively unreasonable. And
while respecting the ‘great deference’ that the presiding
judge is owed, we further hold that he did not have a
substantial basis for his probable cause determination
with regard to the photographs. We thus conclude that
the digital images found on Morton’s cellphones are
inadmissible, and his conviction is therefore VACATED.
Accordingly, the case is REMANDED for further
proceedings not inconsistent with this opinion.
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The Facts in the Case

Brian Matthew Morton was stopped for speeding near
Palo Pinto, Texas. After the officers smelled marijuana,
he gave consent to search his van. Officers found sixteen
ecstasy pills, one small bag of marijuana, and a glass
pipe. When, however, they discovered children’s school
supplies, a lollipop, 14 sex toys, and 100 pairs of women’s
underwear in the vehicle, they became more concerned
that Morton might be a pedophile. After arresting
Morton for drug possession, one of the officers, Texas
Department of Public Safety (DPS) Trooper Burt Blue,
applied for warrants to search Morton’s three cellphones
that were found in the van. Trooper Blue’s affidavits for
the search warrants mentioned no concerns about child
exploitation; instead, the warrants purported to seek
more evidence of Morton’s criminal drug activity based
on Trooper Blue’s training and experience—fourteen
years in law enforcement and eight years as a ‘DREDrug Recognition Expert’—as well as the drugs found
in Morton’s possession and his admission that the drugs
were in fact marijuana and ecstasy.

The Affidavits and the
Warrants

The affidavits and warrants were identical to each
other except for naming different cellphones to be
searched. The paragraph of the affidavits describing the
objects of the search reads:
It is the belief of affiant that suspected party was
in possession of and is concealing in the cellphones
... evidence of the offense of Possession of ecstasy,
possession of marijuana and other criminal activity; to
wit telephone numbers, address books; call logs, contacts,
recently called numbers, recently received calls; recently
missed calls; text messages (both SMS messages and MMS
messages); photographs, digital images, or multimedia
files in furtherance of narcotics trafficking or possession. 3
(emphasis in the opinion)
In full, the sole paragraph in each affidavit purporting
to provide probable cause to search Morton’s photographs
reads:
Affiant knows through training and experience that
photographic images taken on cellular telephones can
be stored in the telephones sic memory and retained

for future viewing. Affiant also knows through training
and experience that criminals often take photographs
of co-conspirators as well as illicit drugs and currency
derived from the sale of illicit drugs. Affiant believes that
photograph images stored in the cellular telephone may
identify other co-conspirators and show images of illicit
drugs and currency derived from the sale of illicit drugs.4
(emphasis in the opinion)

The Search and the
Indictment That Followed

Relying on these affidavits, a judge issued warrants
to search Morton’s phones. While searching the phones’
photographs, Trooper Blue and another officer came
across sexually explicit images of children. The officers
then sought and received another set of warrants to further
search the phones for child pornography, ultimately
finding 19,270 images of sexually exploited minors. The
government then indicted Morton for a violation of 18
U.S.C. § 2252(a)(2) for the child pornography found on
his three cellphones. The subject of drugs had vaporized.

The Motion to Suppress; the
Guilty Plea; and, the Appeal

In pretrial proceedings, Morton moved to suppress
this pornographic evidence. He argued that the affidavits
in support of the first set of warrants failed to establish
probable cause to search for his additional criminal drug
activity. The government responded by stating that the
warrants were supported by probable cause and, if not,
then the good faith exception to the exclusionary rule—
first announced by the Supreme Court in United States
v. Leon, 468 U.S. 897, 104 S.Ct. 3405, 82 L.Ed.2d 677
(1984)—should apply. The district court ruled in favor
of the government, and Morton later pled guilty to the
child pornography charge while reserving his right to
appeal the district court’s suppression decision. He was
sentenced to nine years in prison, and this appeal of the
suppression ruling followed.

Appellate Review of the
Denial of a Motion to
Suppress

… In reviewing a district court’s denial of a
suppression motion for evidence obtained pursuant to a
search warrant, our precedent usually applies a two-step
test. United States v. Allen, 625 F.3d 830, 835 (5th Cir.
2010). First, we decide whether the good faith exception
should apply. Id. If the good faith exception applies,
then no further inquiry is required. Id. If the good faith
exception does not apply, we proceed to a second step of
analysis, in which we review whether the issuing judge
had a substantial basis for determining that probable
cause existed. Id.

The Good Faith Exception

The good faith exception to the suppression of
evidence obtained in violation of the Fourth Amendment
arises when an officer’s reliance on a defective search
warrant is ‘objectively reasonable.’ United States v. Sibley,
448 F.3d 754, 757 (5th Cir. 2006). In such a case, the
evidence obtained from the search ‘will not be excluded.’
Id. This court has decided that the good faith exception
applies to most searches undertaken pursuant to a
warrant unless one of the four situations enumerated
in Leon removes the warrant from the exception’s
protection. Leon, 468 U.S. at 923, 104 S.Ct. 3405; see
Franks v. Delaware, 438 U.S. 154, 171, 98 S.Ct. 2674, 57
L.Ed.2d 667 (1978). Only one of these ‘exceptions to the
good faith exception’ is relevant here: Morton alleges that
the warrant ‘so lacked indicia of probable cause’ that the
officers’ reliance on it was ‘entirely unreasonable.’ Leon,
468 U.S. at 923, 104 S.Ct. 3405. (emphasis added.)

Indicia of Probable Cause

To determine if there were indicia of probable cause,
the reviewing court will usually be required to look at the
affidavit supporting the warrant, but, even so, all of the
circumstances surrounding the warrant’s issuance may
be considered. United States v. Payne, 341 F.3d 393, 400
(5th Cir. 2003); United States v. Fisher, 22 F.3d 574, 578
(5th Cir. 1994). Affidavits must raise a ‘fair probability’
or a ‘substantial chance’ that criminal evidence will be
found in the place to be searched for there to be probable
cause. Safford Unified Sch. Dist. No. 1 v. Redding, 557 U.S.
364, 371, 129 S.Ct. 2633, 174 L.Ed.2d 354 (2009) (cleaned
up).

Trooper Blue’s Affidavits

Here, as suggested by this court’s precedent, we turn to
Trooper Blue’s affidavits supporting the search warrants.
The affidavits seek approval to search Morton’s contacts,
call logs, text messages, and photographs for evidence of
his drug possession crimes. As the government properly
conceded at oral argument, separate probable cause is
required to search each of the categories of information
found on the cellphones. Although ‘treating a cell phone
as a container ... is a bit strained,’ the Supreme Court has
explained that cellphones do ‘collect in one place many
distinct types of information.’ Riley v. California, 573 U.S.
373, 394, 397, 134 S.Ct. 2473, 189 L.Ed.2d 430 (2014).
And the Court’s opinion in Riley went to great lengths
to explain the range of possible types of information
contained on cellphones. (emphasis added.)
Riley made clear that these distinct types of
information, often stored in different components of the
phone, should be analyzed separately. This requirement
is imposed because ‘a cell phone’s capacity allows even
just one type of information to convey far more than
previously possible.’ … Absent unusual circumstances,
probable cause is required to search each category of
content. Id. at 395, 134 S.Ct. 2473 (stating that ‘certain
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types of data’ on cellphones are ‘qualitatively different’
from other types); id. at 400, 134 S.Ct. 2473 (analyzing
data from a phone’s call log feature separately)...
(emphasis added.)
This distinction dovetails with the Fourth
Amendment’s imperative that the ‘place to be searched’
be ‘particularly described.’ U.S. CONST. amend. IV.; cf.,
e.g., United States v. Beaumont, 972 F.2d 553, 560 (5th
Cir. 1992)…
Here, this observation means that the facts as alleged
in Trooper Blue’s affidavits must raise a ‘fair probability’
or a ‘substantial chance’ that evidence relevant to
Morton’s crime—that is, simple drug possession—will
be found in each place to be searched: his contacts, his
call logs, his text messages, and his photographs. There
must be a specific factual basis in the affidavit that
connects each cellphone feature to be searched to the drug
possession crimes with which Morton was initially charged.
(emphasis added.)
The affidavits successfully establish probable cause
to search Morton’s contacts, call logs, and text messages
for evidence of drug possession. In attesting that probable
cause exists, officers may rely on their experience,
training, and all the facts available to them.
But the affidavits also asserted probable cause
to believe that the photographs on Morton’s phones
contained evidence of other drug crimes, and on this
claim, they fail the test of probable cause as related to
the crime of possession. That is, they fall short of raising
a ‘substantial chance’ that the photographs on Morton’s
phones would contain evidence pertinent to his crime
of simple drug possession. As we have said, officers
are permitted to rely on training and experience when
attesting that probable cause exists, but they must not
turn a blind eye to details that do not support probable
cause for the particular crime. Bigford v. Taylor, 834 F.2d
1213, 1218 (5th Cir. 1988)… (emphasis in the opinion)
Here, Trooper Blue supplied two facts to provide
probable cause to search the images on Morton’s phones.
First, Morton was found with less than two ounces of
marijuana, a pipe, and sixteen pills that Morton stated
were ecstasy. Second, based on Trooper Blue’s training
and experience, ‘criminals often take photographs of coconspirators as well as illicit drugs and currency derived
from the sale of illicit drugs.’ This background led Trooper
Blue to assert that ‘photograph images stored in the
cellular telephone may identify other co-conspirators and
show images of illicit drugs and currency derived from the
sale of illicit drugs.’ These photographs would, in turn,
be evidence of ‘other criminal activity ... in furtherance
of narcotics trafficking’ and Morton’s drug possession
crimes. The search warrant is thus expanded to seek
information of an alleged narcotics trafficking conspiracy
based solely on Morton’s arrest for, and evidence of,
simple drug possession. (emphasis added.)
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The Syllogism Fails to
Provide Adequate Grounds
For the Extensive Search

The syllogism that Trooper Blue offers to gain access
to Morton’s photographs does not provide adequate
grounds for the extensive search. In short, the syllogism
is (1) Morton was found with personal-use quantities of
drugs; and (2) drug dealers often take photos of drugs,
cash, and co-conspirators; it therefore follows that (3) the
photographs on Morton’s phones will provide evidence of
Morton’s relationship to drug trafficking. The fallacy of
this syllogism is that it relies on a premise that cannot be
established, namely that Morton was dealing drugs. And
here, Trooper Blue disregarded key facts that show that
the evidence did not support probable cause that Morton
was a drug dealer.
To begin, the quantity of drugs Morton possessed
can best be described as personal-use: a single small bag
of marijuana and a few ecstasy pills. Further, Morton
did not have scales, weapons, or individual plastic bags
that are usually associated with those who sell drugs. It
is also significant that the officers arrested Morton for
possession of marijuana and ecstasy but not distribution
of these drugs. Compare TEX. HEALTH & SAFETY
CODE §§ 481.121, 481.116 with id. §§ 481.120, 481.113.
In sum, indications of drug trafficking were lacking: no
significant amount of drugs; paraphernalia for personal
use, not sale; and no large amounts of cash. Or precisely:
there was no evidence supporting drug trafficking.
Since it seems that no evidence supported probable
cause to believe that Morton was dealing in drugs, the
affidavit leaves us with only the allegations that (1)
Morton was found with drugs so (2) it therefore follows
that the photographs on Morton’s phones will provide
evidence of Morton’s crime of drug possession. With only
this bare factual support that Morton possessed drugs,
the affidavits contain nothing to link Morton’s marijuana
and ecstasy with the photographs on his phones. The
affidavits thus do not create a ‘fair probability’ or a
‘substantial chance’ that evidence of the crime of drug
possession will be found in the photographs on Morton’s
cellphones. Therefore, under these facts and based on the
specific language in these affidavits, we hold that probable
cause was lacking to search Morton’s photographs for proof
of his illegal drug possession. (emphasis added.)

The Good Faith Exception
Does Not Save the Day

Having demonstrated that the warrants to search
the photographs stored on Morton’s cellphones were
not supported by probable cause, we next turn to the
question of whether the evidence produced by the search
may nevertheless be admitted based upon the good faith
exception. To resolve this question, we ask whether the
officers’ good faith reliance on these defective warrants

was objectively reasonable. … In reviewing whether
an officer’s reliance is reasonable under the good faith
exception, we ask ‘whether a reasonably well-trained
officer would have known that the search was illegal’
despite the magistrate’s approval. United States v. Gant,
759 F.2d 484, 487–88 (5th Cir. 1985).
The facts here lead to the sensible conclusion that
Morton was a consumer of drugs; the facts do not lead
to a sensible conclusion that Morton was a drug dealer.
Under these facts, reasonably well-trained officers would
have been aware that searching the digital images on
Morton’s phone—allegedly for drug trafficking-related
evidence—was unsupported by probable cause, despite
the magistrate’s approval. Consequently, the search
here does not receive the protection of the good faith
exception to the exclusionary rule.

The Magistrate Did Not Have
a Substantial Basis for
Determining That Probable
Cause to Search the Cell
Phone Existed

However, the good faith exception, applicable to
the officers, does not end our analysis. As we have said,
if the good faith exception does not save the search,
we move to a second step: whether the magistrate
who issued the warrant had a ‘substantial basis’ for
determining that probable cause to search the cellphones
existed. United States v. Allen, 625 F.3d 830, 835 (5th
Cir. 2010). While the good faith analysis focuses on
what an objectively reasonable police officer would have
known to be permissible, this second step focuses on
the magistrate’s decision. The magistrate is permitted to
draw reasonable inferences from the material he receives,
and his determination of probable cause is entitled to
‘great deference’ by the reviewing court in all ‘doubtful
or marginal cases.’ United States v. May, 819 F.2d 531,
535 (5th Cir. 1987); see 2 WAYNE R. LAFAVE ET AL.,
CRIMINAL PROCEDURE § 3.1(c) & n.78 (4th ed. 2019).
Here, even giving the magistrate’s determination the
deference due, we hold that the magistrate did not have
a substantial basis for determining that probable cause
existed to extend the search to the photographs on the
cellphones. Even if the warrants provided probable cause
to search some of the phones’ ‘drawers’ or ‘file cabinets,’
the photographs ‘file cabinet’ could not be searched
because the information in the officer’s affidavits
supporting a search of the cellphones only related
to drug trafficking, not simple possession of drugs.
There was thus no substantial basis for the magistrate’s
conclusion that probable cause existed to search
Morton’s photographs, and the search is not saved by the
magistrate’s authority. The search was unconstitutional,
not subject to any exceptions, and the evidence must be
suppressed as inadmissible. (emphasis added.)

What the Court Has Said

Today, we have held that a reasonably well-trained
officer would have known that probable cause was lacking
to search the photographs stored on the defendant’s
cellphones for evidence related to drug possession, which
was the only crime supporting a search. Moreover, we
have held that any additional assertions in the affidavits
were too minimal and generalized to provide probable
cause for the magistrate to authorize the search of
the photographs. Because the officers’ search of the
stored photographs pursuant to the first warrants was
impermissible, obviously the use of that information—
which was the evidence asserted to secure the second set
of warrants—tainted the evidence obtained as a result of
that second search, making it the unconstitutional ‘fruit
of the poisonous tree.’ See, e.g., United States v. Martinez,
486 F.3d 855, 864 (5th Cir. 2007). Therefore, the evidence
obtained as a result of the second set of warrants is
inadmissible. (emphasis added.)

My Thoughts

·
Any analysis of a cell phone search issue should
begin with a review of Riley and, now, Morton.
·
Any cell phone search can include looking at
contacts, cell logs, text messages and photographs.
·
The affidavit prepared by the individual seeking
a search warrant for a cell phone, absent unusual
circumstances, must show probable cause for searching
for each of these distinct types of information.
·
As Judge Jolly noted, “…we ask whether the
officer’s good faith reliance on these defective warrants
was objectively reasonable… In reviewing whether
an officer’s reliance is reasonable under the good faith
exception, we ask ‘whether a reasonably well-trained
officer would have known that the search was illegal’
despite the magistrate’s approval.” As criminal defense
lawyers, we should like this question. The Government
does not.

Endnotes

1.
984 F.3d 421 (5 th Cir. 2021) [Panel: Circuit Judges Jolly, Southwick
and Wilson. (Opinion by Jolly)]
2.
104 S.Ct. 3405 (1984)
3.
From footnote 1 of the opinion
4.
From footnote 6 of the opinion
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Dean Watts

Mending Fences

If you practice in a small town, sooner or later, you're going to tear your
britches with the prosecutor or the judge. Sometimes, you tear your britches
with both. Me? I'll take the 5th (as always). In a big city, this is not so much
of a problem. Prosecutors come and go, and your cases are probably so spread
out that you may not see that pesky judge for awhile. In the big city, things can
cool off organically. The conveyer belt of problems will often quickly remove
yesterday's problem with today's, then tomorrow's. And as a learned attorney
in Nacogdoches once said, "Time is a soothing balm."
However, in a small town, time's soothing balm may not always be so
soothing. You may be dealing with that judge or prosecutor for the next 20
years or more. Literally! In my experience, rural practitioners seem to have a
long memory. So, what do you do when you get crossways with the powers that
be? Telling them to just go to hell doesn't work in the long run. Unfortunately,
and inextricably, they hold the keys to what ultimately happens to your clients.
In my experience, there are three things that you can do to
mend fences when things go south.
1. If you are wrong, admit it. No one likes to admit
when they have made a mistake. But, hey, we're all human.
You may perceive that admitting when you made an error
bruises your public perception. On the contrary, it enhances
it. The worst thing you can do is wrongfully blame someone
else, make excuses, etc. This makes you look far weaker in the
long run. If you make a mistake, own up to it.
2. If they are wrong, don't rub it in. Just as the rationale
for #1, we are all human. If they don't realize their mistake, you
can point it out gracefully without making them lose face. If
they own up to it, don't rub it in. As stated before, you may be dealing with these people for a long, long time. Be graceful and
dignified about their mistakes, just as you should be with yours.
3. Whether it is 1 or 2, don't let your emotions dictate how you respond. This is probably the toughest advice to follow.
Whether it's extreme anger or fear, it is best not to show this to the other side. When I first started practicing, I often needed
to leave the courthouse and drive around the block to cool off. One time, I almost hit my colleague driving around doing the
same thing (I'm not kidding). With today's zoom hearings, it's even easier. Just mute your app, turn off the video, and let loose.
Compose yourself and boogie on.
We are all going to be in this position sooner or later. Avoid the temptation to act like a jackass. Because our jobs inherently
involve conflict, at some point in time, some fences will need mending. But our actions determine whether we need a small
repair or if we need to fix the whole damn fence! If you practice in a small town, you probably are doing so to avoid the bigcity headaches. I'll take our unique rural problems over the big city headaches any day! I hope this helps you a little when you
suit up and take on the state - even if only from the waist up in our current age of Zoom. Take care, good luck, and have fun!

FROM THE
FRONT PORCH

The Technology Committee and the staff of Texas Criminal
Defense Lawyers Association are proud to announce their
cooperative creation of the “How To” tab on the TCDLA website.
This tab gives members access to over 50 videos useful to
practitioners who use Zoom, Google, Adobe PDFs, the TCDLA
listserves or need information about past seminar credit. The
videos comprise short, generally under three-minute videos
created by the staff or the committee which are meant to
ease some of the challenges of technology associated with
the practice of law in these unusual times. Access to this tab
is reserved “For Members Only” and is yet another of the many
benefits of your dues.
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By Shana Stein Faulhaber

My first jury trial as a defense attorney was in January of
2010. I remember feeling tired and nervous walking into it and
figured it was all just par for the course. But by the time we had
picked the jury and broke for lunch, I found myself limping. I
looked down at my ankle and discovered that it was swollen
up like the size of a softball. How odd, I thought. Paranoia was
slipping in because I had not twisted it or done anything to
cause that type of injury.
I ate my sandwich and went back for opening statement.
But I was hobbling badly and now in a good bit of pain, so on
the next break I went and looked at my legs again. All the blood
vessels in both legs had broken, and from ankles to knees I was
covered completely in little blood blisters. To say I was freaked
out would have been an understatement.
But I hobbled back into the courtroom and tried the rest
of the case. By the time the trial had ended, I felt completely
sick and whipped - not to mention scared out of my mind,
considering I had absolutely no idea what on Earth was going
on with me. So, I drove myself straight from the courthouse to
the emergency room.
The emergency room proved a worthless experience, and
they sent me home with little more than a suggestion that I see
a dermatologist. I continued to get progressively worse and
wound up seeing five specialists over the course of three weeks
before being diagnosed with an extreme auto-immune reaction
to a virus. A virus that either my body would clear in time or
that had the power to take me out completely.
During those weeks and the weeks that followed, I became
completely bedridden. I couldn’t really walk or use my hands or
do much of anything at all. Except pray and meditate. Every day
I would slink down to the floor and rest my back against my
bed. I would bargain with God as I understood Him.
I prayed that if God would restore my health, I would
change my ways. I wouldn’t be so hard on myself. I wouldn’t
risk it all as I had for a single case. I would work to make the
world a better place. And I would start with myself.
Eventually, I began to improve and within a few more
weeks was back at work. When I went back before the judge
I’d tried that case in front of he asked where I had been. Funny
thing, I told him. I drove myself to the emergency room right
after the verdict in our trial and had been sick in bed ever since.
The Judge looked at me in horror.
“WHAT?!” the Judge exclaimed. “Why didn’t you say
something if you got sick during trial? We would have stopped
so that you could have taken care of yourself.”
Now I was the one who was shocked. That thought literally
hadn’t even entered my mind. As a young attorney, it hadn’t
even entered my brain that the wheels of justice could be halted
on behalf of little old me.
I’d come up through the ranks with the attitude that you
have to “be the job” and that being the job meant that the case
and client come first always and no matter what. Even to my

own demise.
I learned a valuable lesson that day
that I’ve held dear ever since. We can’t give
from an empty cup. If we don’t take care of
ourselves, eventually we won’t be able to take
care of our cases or clients either.
We must establish boundaries and protocol
so that we don’t burn out or fade away. Our legal
practices are only as sustainable as our life practices.
What that looks like has continued to evolve for
me over the decade since that trial. But for starters, I
no longer leap out of bed and head to Westlaw in the
middle of the night when a thought pops in my brain
about a research wormhole that I hadn’t gone down yet.
Instead, I get a piece of paper, jot down the idea to save for later,
and go back to sleep.
I no longer work for weeks on end without a day off.
Now every week contains at least one day for me to remain
completely work free. Even God took the seventh day off, I
rationalized. And the Jewish faith observes a weekly Shabbat
or Sabbath
My mental, emotional, physical, and spiritual health now
deserve space on the calendar alongside the bills and dishes
and clients and cases. Sometimes that looks like carving out an
hour or two of my day for formal self-care activities. But other
times it looks like stopping what I’m doing, if only for a brief
moment, just to ground and collect myself. You, too, can do
that if you so choose.
On several occasions, I’ve been blessed to speak with
rooms full of attorneys on this very subject. One of my favorite
things to do is to ask them to raise their hands if they feel as
though they’re free to care for themselves throughout their
workday. Very few hands go up.
“Really,” I ask. So, you aren’t able to head to the restroom
if need be to use the facilities? Giggles. Of course, we can go to
the bathroom. Ok, so put your hands up if you have the time to
take a break when you need to during your workday.
Now, most everybody's hands go up. Why then do you
deprive yourself the opportunity to stop and take a few deep
breaths when you need to periodically throughout the day?
Of course, you can do it! You just need to make sure to pencil
yourself into your own day.
Because you are worth it.
Shana Stein Faulhaber is a criminal
defense attorney and certified mediator
who has been in private practice since
2008. She is a former prosecutor, having
worked for both the Dallas and Smith
County District Attorney’s Offices.
Shana has also taught yoga, meditation,
mindfulness, and wellness since 2009. She can be reached at
shana@shanastein.com or 469-618-5245.
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Home-Rule City Ordinances vs. Texas
Penal Code

By Stephanie Stevens & Anne Burnham
Texas has a unique form of local government
known as home-rule that allows for broad powers of
self government within that home-rule city. The Texas
Constitution was amended in 1912 to grant cities with
over 5,000 citizens the power to self-govern. See 22 David
B. Brooks, Texas Practice: Municipal Law & Practice §
1.17; Tex. Const. art. XI, § 5. These cities are referred to
as home-rule cities. State v. DeLoach, 458 S.W.3d 696,
698 (Tex. App. – San Antonio 2015, pet. ref 'd.) Prior to
the adoption of this constitutional amendment, a city
had to specifically seek the authority to act from the
legislature or the city would be powerless to act. Ex parte
Heidleberg, 51 Tex. Crim. 581, 103 S.W.395 ( 1907). But,
as the Texas Court of Criminal Appeals noted in a case
decided not long after the constitutional amendment,
this approach was ineffectual. Le Gois v. State, 80 Tex.
Crim. 356, 360; 190 S.W. 724 (1916). The legislature
only meets once every two years and "as new evils arose
to require the different cities and towns to rush to it
and ask and secure a grant of authority and power to
suppress the evil," seeking and gaining permission to
act was unduly slow and burdensome. Id. Accordingly,
the constitutional amendment granted and conferred
on the cities all the power that is not prohibited by the
Constitution and the general laws of the state. Id. at
726.
The home rule doctrine applies in all cities that
have a population of over 5,000 in which its citizens
have adopted a home-rule charter. This translates to
more than 352 cities in Texas with home-rule authority.
Https://ballotpedia.org/Cities_in_Texas. Thus, it can be
helpful to look at some of the ordinances passed within
your city to determine whether a currently charged
offense could or should have been charged only as a
Class C misdemeanor under the home-rule doctrine.
One example of this came up recently in one of our
cases in San Antonio. Our client was charged under
the penal code provision for discharging a firearm
inside the corporate limits of a municipality having a
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population of 100,000 or more, namely the municipality
of San Antonio. Interestingly, Texas Penal Code §
42.12(d) states that "[s]ubsection (a) does not affect the
authority of a municipality to enact an ordinance which
prohibits the discharge of a firearm."
This caused us to search the San Antonio city
ordinances and find that our municipality had indeed
enacted an ordinance prohibiting the discharge of a
firearm. 1 The elements of both provisions, Texas Penal
Code 42.12 and the San Antonio City Ordinance are the
same. That is: it is an offense to recklessly discharge a
firearm inside the corporate city limits of a municipality
having a population of 100,000 or more. “[I]t is a
fundamental tenet of criminal jurisprudence that, when
courts must choose between two reasonable readings
of a statute to determine what conduct the legislature
intended to punish, courts apply the policy of lenity
and adopt the less harsh meaning.” Cuellar v. State, 70
S.W.3d 815, 821-22(Tex. Crim. App. 2002), concurrence
Cochran, J. The rule of lenity is a doctrine dating back
to at least 1886 requiring that if any doubt exists on the
statute to proceed under, the doubt must be resolved in
favor of the accused. Id.
As a home-rule city, San Antonio derives its powers
from the Texas Constitution, not from the legislature.
State v. DeLoach, 458 S.W.3d at 698. A home-rule city
has all the powers of the State as long as the powers
are not inconsistent with the Texas Constitution, the
general laws, or the city's charter. Id. Further, a homerule municipality has the power to enforce ordinances
"necessary to protect health, life and property and to
preserve good government, order and security of the
municipality and its inhabitants." Tex. Loc. Gov't. Code
Ann. § 54.044 (West 2018). As such, home-rule city
ordinances are given a presumption of validity. State v.
DeLoach, 458 S.W.3d at 698.
"The mere fact that the legislature has enacted a
law addressing a subject does not mean that the subject
matter is completely preempted." City of Richardson v.

Responsible Dog Owners of Tex., 794 S.W. 2d 17, 19 (Tex.
1990). For example, the Fourth Court of Appeals held
that a home-rule city ordinance requiring licensing for
operators of taxicabs was not preempted by state laws
governing issuance and revocation of licenses. Ex parte
Heine, 158 Tex. Crim. 248, 250; 254 S.W.2d 790 (1952).
Likewise, the El Paso Court of Appeals found that
although general state laws regulate the operation of
bicycles and motorcycles, the home-rule city ordinance
requiring a cyclist to wear a helmet was not preempted.
State v. Portillo, 314 S.W.3d 210, 216 (Tex. App. – El
Paso 2010, no pet.).
Far from expressing an intent to limit San Antonio's,
or any other city's, right to pass ordinances regarding
discharging firearms, the legislature manifestly allowed
for such local governance. Texas Penal Code § 42.12
(d).
Because San Antonio is a home-rule city, it has
broad powers to enact laws, unless the legislature clearly
expresses an intent to limit that regulatory power. City
of Galveston v. State, 217 S.W.3d 466, 469 (Tex. 2007).
"Such limits exist only when a statute speaks with
‘unmistakable clarity.'" Id.
In re Sanchez, 81 S.W.3d 794 (Tex. 2002), required
the Texas Supreme Court to determine whether a
home-rule city provision for election filing deadlines
was preempted by the Texas Election Code. Id. at 796.
The Election Code provision, §143.007(a), specifically
acknowledged other code sections may provide
exceptions to the state law deadline. The Supreme
Court thus found that no intent to preempt was clearly
manifested by the legislature. Id. at 797. Indeed, the
Texas Supreme Court found that the Election Code
expressly allows home-rule cities to establish their
own requirements in municipal elections. Id. Having
so concluded, the Court found the city's provision
regarding election deadlines is the provision that must
be applied. Id. at 798.
We filed a motion to set aside the information
(attached to this article) and the trial court granted
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our motion. Our motion to set aside contained the
home-rule city argument as well as an in pari materia
argument. The State appealed the trial court’s decision.
The lower court ruled against us, but only addressed
the in pari materia argument. State v. Musa-Valle, 2018
WL 3264831 (Tex. App. – San Antonio 2018). Initially,
the Court of Criminal Appeals granted petition for
discretionary review, but then found the petition was
improvidently granted. State v. Musa-Valle, 2019 WL
2518103 (Tex. Crim. App. 2019). Therefore, this is still
an open issue before the courts.

ENDNOTES

1.
Of the 352 home-rule cities in Texas, at least 40 have local
ordinances like the one in San Antonio. Most city ordinances are
Class C misdemeanors, or what we commonly call a ticket or citation.
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NO. ___________________
STATE OF TEXAS IN THE COUNTY COURT AT LAW
VS. NUMBER ____
BEXAR COUNTY, TEXAS
DEFENDANT'S MOTION TO SET ASIDE THE INFORMATION
TO THE HONORABLE JUDGE OF SAID COURT:
Now comes, Defendant, in the above-styled and numbered cause, and, prior to announcing ready, moves that the
information filed in this case be set aside by virtue of the Fifth, Sixth and Fourteenth Amendments to the United States
Constitution, Article I §§ 10 and 19 of the Texas Constitution, and Articles 1.05, 21.01, 21.02, 21.03, 21.04, and 21.11 of the
Texas Code of Criminal Procedure for the following reasons:
I.
Defendant is currently charged with discharging a firearm in a municipality over 100,000 pursuant to Texas Penal Code
42.12. The information in this case should be set aside as the conduct described within should be punishable as a Class C
misdemeanor pursuant to a San Antonio Municipal Ordinance. San Antonio Municipal Ordinance § 21-152 and Texas
Penal Code § 42.12 both attempt to criminalize and punish for the offense of discharging a firearm in certain municipalities
in Texas. Each of these provisions are attached to this motion. § 42.12 of the Penal Code classifies the offense as a Class A
misdemeanor, while § 21-152 classifies it is a Class C misdemeanor. The elements of both provisions are the same. That
is: it is an offense to recklessly discharge a firearm inside the corporate city limits of a municipality having a population of
100,000 or more (§42.12) and it is unlawful to discharge a firearm within the city limits of the City of San Antonio (§ 21152). “[I]t is a fundamental tenet of criminal jurisprudence that, when courts must choose between two reasonable readings
of a statute to determine what conduct the legislature intended to punish, courts apply the policy of lenity and adopt the less
harsh meaning.” Cuellar v. State, 70 S.W.3d 815, 821-22(Tex. Crim. App. 2002), concurrence Cochran, J. The rule of lenity
is a doctrine dating back to at least 1886 requiring that if any doubt exists on the statute to proceed under, the doubt must be
resolved in favor of the accused. Id.
II.
Moreover, in 1912, Texas adopted a constitutional amendment providing for home rule in cities with populations over
5,000. Tex. Const. art. XI § 5. Home rule cities therefore derive their powers not from the legislature, but from the Texas
Constitution. See interpretive commentary, Tex. Const. art. XI § 5. San Antonio is a home rule city. Tex. River Barges v. City
of San Antonio, 21 S.W.3d 347, 352 (Tex. App. – San Antonio 2000, pet. denied). Thus, San Antonio has broad powers of self
government – provided that any ordinance enacted does not conflict with the state constitution or laws enacted by the state.
Tex. Const. art XI, § 5. This ordinance, §21-152, is not prohibited by the legislature. In fact, the legislature made clear in §
42.12 of the Texas Penal Code that municipalities are allowed to proscribe this conduct by city ordinances.
“Subsection (a) does not affect the authority of a municipality to enact an ordinance which prohibits the
discharge of a firearm.”
Tex. Penal Code § 42.12 (d). To insist on prosecution under §42.12, would be an unconstitutional restriction on San
Antonio’s autonomy.
This case should be filed in municipal court because San Antonio is a home rule city and therefore San Antonio Ordinance
§ 21-152 is the controlling provision. Art. 4.14 of the Texas Code of Criminal Procedure states that a municipal court shall
have exclusive original jurisdiction in all criminal cases that arise under the ordinances of the municipality. Tex. Code Crim.
Pro. art. 4.14 (emphasis added).
The appropriate remedy is for this Court to set aside the information, and rule that, pursuant to the rule of lenity and the
autonomy of home rule cities, the proper venue for this alleged offense is in municipal court as a Class C Misdemeanor, not
a Class A Misdemeanor.
WHEREFORE, premises considered, the Defendant prays that the Court set aside the Information in the above-numbered
and entitled cause.
Respectfully submitted:
CERTIFICATE OF SERVICE
I hereby certify that a copy of Defendant’s Motion To Set Aside The Information has been delivered to the District
Attorney’s Office,
County, on this the
day of
,2020 .
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GET
Get What You Need for the Indigent
Non-Citizen Client
With an ICE Hold During COVID-19
By Suzanne Spencer

I. Introduction

When you speak Spanish and have an indigent defense
practice, it will consist of many Spanish speaking non-citizen
clients who have immigration holds due to entering the US
without inspection, i.e., no documentation. Much to the
chagrin of many, these clients will be in removal proceedings
after the criminal case is completed. Many of these clients
have no funds to retain an Immigration lawyer. In Austin,
Travis County lawyers vetted to accept appointed cases are
managed by a Managed Assigned Counsel group. Fortunately,
the group provides an Immigration attorney to help us meet
our obligations to the client as mandated by the Supreme
Court case of Padilla v. Kentucky, 559 U.S. 356, 130 S. Ct.
1473 (2010). The holding in Padilla essentially states that a
lawyer who has a non-citizen client charged with a criminal
offense has a constitutional obligation to inform the client
whether a guilty plea will result in deportation for the client.
However, the goal is not only to properly advise the
client regarding deportation, but to craft a plea bargain that
will give the client the best chance of: (1) being released on an
immigration bond while removal proceedings are pending;
(2) of remaining in the US; and/or (3) preserving the eligibility
to apply for (a) Lawful Permanent Resident(LPR) status,
commonly referred to as a ‘Green Card’ or (b) eligibility for
US citizenship in the future.

II. Immigration Consultation

The Immigration consultation is key to the strategy for
attaining an acceptable disposition on the criminal case. One
of the first things to do with a non-citizen client is to make a
referral to the Immigration lawyer, hereinafter referred to as
‘IL’. The next step is to prepare the client for the consultation.
The IL will need to know the following from your client:

criminal history; date of entry into the US; immigration
status, i.e., (a) LPR, (b) Refugee1 or (c) granted Asylum2;
entered with a visa or entered without documentation; any
immigration action including the date of action, i.e., (a)
removed from US, (b) actual deportation, or (c) denial of
admission into US; previous settings in immigration court;
previously filed for immigration relief; any contact with an
immigration officer; the immigration status of all family
members including spouse, partner, children and their ages,
the client’s parents, siblings and even grandparents; if client
enrolled in High School, has a High School diploma, or a
GED; has the client been a victim of crime that was report to
law enforcement; and has the client been a victim of domestic
violence or trafficking.
The IL will work up the case and prepare a legal
memo. The memo will contain what forms of relief, if any,
the client has from removal proceedings from the US and
recommendations for the type of plea bargains that will
support the client’s goals of bond eligibility and of remaining
in the US or preserve eligibility for future LPR status or
citizenship. This is where the work on the criminal case really
begins.

III. Putting the Immigration
Advice and Criminal Case Into
Perspective

After all the necessary investigation, and of course,
the discovery process, plea bargaining can begin with the
option of setting the case on the jury docket…because of
COVID-19 most of us have not had the benefit of a jury
docket. In my experience, my non-citizen clients tend to be
reluctant to participate in any criminal trial proceeding out
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of fear of ICE agents appearing to remove and detain them in
immigration custody. Regardless of the reason for not going
to trial – COVID-19 or client fear – the fact remains that you
as the criminal defense lawyer have the task of handling your
client’s criminal cases in a manner that meets your client’s
immigration goals.
Here is an example of an actual case with a non-citizen
client where we got what we needed without the specter of a
jury trial. Mr. Garcia (not actual name) was charged with a
DWI 1st (.12 blood test) and Evading Arrest on Foot.
The client was prepped for the immigration consultation.
The consultation revealed that he had entered the US
without inspection in 2008, was detained by ICE after his
arrest for two Robbery cases that were dismissed, was
placed in Removal Proceedings3, and was granted Voluntary
Departure4, meaning that he was allowed to leave the US
without an Order of Deportation. However, he re-entered the
US in 2011 without inspection. He was arrested for the DWI
and Evading Detention on Foot in 2020. An ICE hold was
thereafter lodged against him. This client is not eligible for
relief in the form of Cancellation of Removal for Non-LRP’s5
as he has no qualifying relatives such as an LRP or US citizen
spouse, child, or parent. Cancellation of Removal would
have allowed the client to apply to the immigration judge to
adjust his status from deportable to one lawfully admitted
for Permanent Residence. Assuming he has a credible fear
of returning to his home country, his only remedies are to
apply for Asylum, Withholding of Removal6, and Relief
under the Convention Against Torture (CAT)7. It was further
revealed that the client’s criminal history only consisted of
a Juvenile Deferred Prosecution for Evading Arrest and the
two dismissed robbery cases mentioned above.
Per the IL, a conviction for the DWI 1st charge under
TPC §49.04 will not make the client ineligible for any relief
for which he is otherwise eligible at this time. However, a
single DWI conviction will reflect negatively on his request
for bond from ICE custody. Many immigration Judges
consider a DWI conviction as evidence that the client is a
danger to public safety. If the Judge is so inclined, they can
deny bond or set an exorbitantly high bond.
Per the IL, a conviction for the Evading Detention on
Foot under TPC §38.04(a) is not considered to be a Crime
Involving Moral Turpitude. This offense would place Mr.
Garcia under discretionary detention. Therefore, he could be
released from custody on bond if he is not a flight or security
risk. Nonetheless, a conviction for the Evading on Foot may
also cause the request for bond to be denied as he may be
considered a flight risk.

IV. Immigration Lawyer
Recommendations

The IL’s recommendation for resolution of the DWI
case under TPC §49.04 is to negotiate the case to a nonDWI disposition in which the DWI is dismissed and the
client pleads to TPC 1§42.03(a) Obstructing Highway or
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Passageway. Although a conviction for a single DWI 1st
offense will not prevent the client from seeking Asylum,
Withholding of Removal, and relief under the Convention
Against Torture at this time, it could in the future. The
Department of Homeland Security and the Department of
Justice have issued a ‘Notice of Proposed Rulemaking’ which
would make an individual ineligible for Asylum if convicted
of operating a motor vehicle while intoxicated. In addition,
a non-DWI disposition will improve the client’s chances of
being granted bond by the immigration Court. Immigration
Judges view individuals with DWI convictions as a danger to
the community.
The IL’s recommendation for the Evading on Foot is
to try to negotiate a dismissal. A conviction for Evading
can negatively affect the client’s chances for bond. The
immigration Court may consider an individual with such a
conviction to be a flight risk.

V. Working the Criminal Case

Now the criminal defense lawyer has been tasked to
negotiate the DWI to the reduced charge of Obstructing a
Highway or Passageway and a dismissal for the Evading on
Foot charge. No problem, right?
My strategy is to work the case up as though preparing
for a Jury Trial. Comb through all the discovery. In these
cases, there were 15,188,376 KB of discovery in the Discovery
Portal, including 14 Body Cams, 1 DMAV (in-patrol car
video) and the Blood Draw video. Locate and interview the
lone witness. Investigate the scene of the alleged crimes,
etc., etc. After this, I email the prosecutor in charge to give
a heads-up regarding what I am seeking and why. I write a
detailed fact-based memo explaining the vast weaknesses
in the State’s cases. As we know there are usually many. Be
specific and direct in pointing out the deficiencies in the
State’s case if you believe doing so will help accomplish the
desired plea bargain. It is helpful to include video references
and times in the memo to support your position. Remember,
too, in a case like Mr. Garcia’s with so much discovery, it
is unlikely that the prosecutors will have reviewed it all
thoroughly before receiving your memo and request. This
gives the defense lawyer the advantage.

VI. Plea Bargaining

1. Begins with what the harsh Immigration consequences
are for Mr. Garcia. I explain what my tasks and obligations
are to the client. I will elaborate on how I can accomplish
them with their cooperation.
2. Always obtain and tender to the prosecutor a letter
from the IL explaining the immigration consequences and
recommendations. I use this letter to bolster the arguments
for the disposition that is needed.
3. Numerous offers will be made that don’t quite meet my
objectives, i.e., dismiss the Evading with a plea to the DWI,
plead to Evading and Reduce the DWI, etc. Don’t despair and
carry on.
4. On occasion I will have to involve the upper chain of

command. As in these cases, when the trial Court chief told me that the DWI case was not a reduction worthy case and we
were at an impasse. I will remind the State that we cannot set the cases for Jury Trial because of COVID19.
5. In the end, we prevailed. Mr. Garcia was elated with the result: Obstructing Highway or Passageway was filed to which
Mr. Garcia plead to back time and the DWI and the Evading on Foot were dismissed.

endnotes:

1.
See 8 U.S.C. §1101(a)(42)
2.
See 8 U.S.C. §1158
3.
See 8 U.S.C. §1229a, INA §240
4.
See 8 U.S.C. §1229c, INA §240B
5.
See 8 U.S.C. §1229b, INA §240A
6.
See 8 C.F.R. §208.16, INA 241(b)(3)(B)
7.
See UN General Assembly, Convention Against Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment, 10 December 1984, UN,
Treaty Series, vol. 1465, p. 85
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What is Computer
Vision and How Does Law
Enforcement Use It?
By Nicolas Hughes

What Is Computer Vision And
How Does Law Enforcement
Use It?

Computer vision is the art of training computers
to understand visual data like photographs and videos.
Computer vision is part of familiar technologies, such as
UPC bar code readers, and exotic technologies, like selfdriving cars. Government agencies and law enforcement are
adapting computer vision technologies for their purposes.
Automated license plate readers, social media dragnets,
and mass surveillance operations all use computer vision.
Integrating information from computer vision with private
and government databases allows an unprecedented level
of surveillance. Although there are other forms of computer
vision used by law enforcement for forensic purposes, such
as AFIS or NIBIN, this article focuses on the use of deeplearning computer vision software to detect and identify
people or objects in videos or images.

might increase the risk of a heart attack. Deep learning is a
refinement of machine learning that allows the computer to
not only understand relationships between the important
factors (features) but also to determine what factors (features)
are important to the relationship. A person might understand
that a stop sign is a red octagon with a white border and white
lettering that says “STOP”, but computers do not understand
language or images like a human being. A deep learning
system can train itself using many different pre-categorized
images, creating a method to recognize a stop sign after
comparing the images that contain stop signs to images that
do not contain stop signs. The deep learning system continues
to improve its ability to detect stop signs without any human
input by repeating the training process.
Figure 1: How the terms Artificial Intelligence, Machine
Learning, Deep Learning, Neural Network, and
Convolutional Neural Network relate

How do computers recognize
images and video?1

Computers require software to perform any useful task.
Traditionally, developers explicitly programmed software to
interpret input, meaning programmers had to understand
the important relationships within the data. Machine learning
is an incredibly powerful set of artificial intelligence tools
that help computers uncover relationships in data without
explicit instructions. A real estate software developer knows
that a house’s sale price relates to the house’s zip code, square
footage, schools, and the year of the home’s construction,
but might be unsure exactly how to predict a house’s value.
Machine learning can determine the relationship between
the relevant factors and predict a house’s value, using only
historical sales data.

Machine Learning and Deep
Learning

Machine learning requires a person to identify the
important factors (features) needed to understand the
relationships in a set of data. For example, if a medical
software developer wanted to understand which patients
were at the greatest risk of a heart attack, the developer
might need an understanding of what factors (features)
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How Information Flows
Through a Neural Network

To design software capable of unassisted learning,
researchers used nerve cells (neurons) as an inspiration. A
neural network is an interconnected network of individual
units called neurons or perceptrons (See Figure 2). Neurons
receive input, produce output, and can communicate with
other neurons. Neurons are organized into distinct layers.
Each input, whether it comes from the outside world or
another neuron, can have its own weight. A neuron does not
treat all inputs equally and may ignore some inputs entirely.
The output of each neuron is decided by an activation

function. Typically, the input connects with the first layer of
neurons, the first layer of neurons sends output to the second
layer of neurons, and data typically flows from layer to layer
in the same direction through the network, until the last layer
of neurons provides the final output.
Figure 2:
A single
neuron/
perceptron

Figure 3: A simple neural network.

This process works something like a Presidential
election. Each voter hears the same news (the input) but
gives the news a different weight. Each voter adds up pros
and cons (activation function), deciding how to vote. Voters
are pooled by State (this layer’s input), the votes are weighted
equally, and each State’s Electoral College allots its electoral
votes according to the State’s popular vote (its activation
function). Electoral votes (this layer’s input) are weighted by
the number of congressional delegates in the State, and the
President is selected by the total number of Electoral College
votes (another activation function). Just as it is impossible to
predict the exact outcome of an election from the news or
even the popular vote, a neural network’s behavior depends
on the variety of weights and what then happens at each
layer.

How Neural Networks Learn

Neural networks are greedy: they require massive
amounts of pre-classified training data, for instance, pictures
known to contain stop signs and known not to contain stop
signs. It is possible to determine how well a neural network
correctly interprets the data for a set of weights by calculating
the error, but often many images are misclassified. To reduce
the amount of error, the software will adjust each weight
(using an optimization algorithm). One common method
used to optimize the weights is called backpropagation.
Backpropagation is like a “hot and cold game.” The neural
network moves towards what it calculates to be the “hot”
direction (minimum error), while avoiding the “cold”
direction, changing its direction when it receives feedback
like “you are getting colder!” The process will usually stop
when enough cycles occur or when the repeated cycles lead
to only tiny differences in error.

Convolutional Neural
Networks and Computer Vision

Neural networks are powerful but can grow unwieldy
and unworkable when there are too many neurons and
connections involved. As there are often tens of thousands
or millions of pixels in a single image or frame of video,
traditional neural networks do not perform well in most
computer vision tasks. Convolutional neural networks
transform (convolve) image data into smaller, more workable
chunks and retain the spatial relationships in the picture. The
software sweeps through the image or video (using a sliding
window) and transforms the image (using a filter/kernel) into
a form suited to a particular task. There may be several layers
of transformations, and at the end of the transformation
process, the data may be fed into a traditional neural network.
A convolutional neural network will go through the same deep
learning and training process as a traditional neural network,
teaching itself how to better perform its task.
The process is akin to how a person might solve a
difficult “spot the differences” puzzle. The person moves
methodically through the image, comparing small segment
to small segment, eventually sweeping through the picture.
The person marks the differences with stars on a piece of
transparent film. To a second person looking at the film and
seeing only the stars, the marks may not make sense. To
the person who solved the puzzle, the marks contain all the
important information about the solution to the puzzle.
Figure 4 (p. 26): The architecture of one type of convolutional
neural network
If a computer vision system can “recognize” an image,
the system can then process the image to compare the image
against other relevant images or data. A license plate reader
can detect and identify letters and numbers on a license
plate. For example, a facial recognition system may locate a
person’s pupils and measure standardized points of interest
from those pupils (nodal points), correcting for the picture’s
orientation. By reducing an image of a license plate into letters
and numbers or a face into simple measurements, it becomes
possible to search databases and share information across
many different information systems quickly and efficiently.
Figure 5: Segmenting a license plate into different letters
and numbers.
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Figure 6: Using nodal points for facial recognition.

Limitations of Computer Vision

A major limitation of computer vision and other types of deep learning
is that the “reasoning” the computer uses is opaque, meaning that the data
between input and output is unreadable, even by an expert. Convolutional
neural networks are fundamentally different than human vision, and
computer vision will fail to recognize images that are unambiguous to a
human. For example, putting a small sticker on a stop sign may cause a
convolutional neural network to interpret an image incorrectly.2I t may be
impossible to predict what sort of conditions will cause the computer vision
system to fail.3 The term used to describe the potential failure to cope with
scenarios outside the training data is brittleness. Artificial intelligence is
shallow, meaning it does not have a robust understanding of what it means
to be a stop sign. Whereas a human being might understand that leaves,
stickers, paint, or damage may obscure parts of a stop sign, a computer only
“understands” what it has been trained to “know.”
Using unsuitable training data may negatively influence computer
vision even during normal conditions. If a facial recognition database does
not contain enough training data from different types of people, the system
may perform poorly on underrepresented groups. The system might not
contain enough nighttime photos or photos from different angles and may
perform poorly when fed data from untested video cameras. The training
data may contain too few images to perform reliable face recognition. The
term used to describe this weakness in training data is bias.

Total Surveillance

Agencies link facial recognition and vehicle license plate identification
tools to public and private databases and large-scale surveillance networks,
enabling mass surveillance. Computer vision applications include virtual
“gateways,” monitoring who enters and leaves an area, conducting facial
recognition searches against drivers’ license databases to identify people
on bodycam video, and using computer-vision-aided surveillance cameras
to monitor protests.4 Subject matter experts predict that in the near future,
computer-vision-monitored surveillance will be ubiquitous.5

Computer Vision and the Fourth
Amendment

Figure 4

Agencies defend mass surveillance as equivalent to traditional
surveillance and only capturing public information. However, traditional
surveillance is limited in both scope and duration – no agency has the
resources to track each citizen every day. Unlike traditional surveillance,
computer vision surveillance programs allow agencies to simultaneously
monitor all traffic through a city, simultaneously tracking every person’s
movement from sensor to sensor.
The Fourth Amendment imposes limitations on the use of electronic
surveillance to track movement through public spaces. First, the Fourth
Amendment prohibits “permeating” police surveillance6, though it is
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unclear how that term applies to modern technologies.
Second, Fourth Amendment affords some measure of
protection to what a person seeks to preserve as private, even
in an area accessible to the public.7 Third, the Supreme Court
has rejected lengthy, warrantless location tracking schemes
(through GPS and historical cell site data) in both Jones8 and
Carpenter9. The legality of law enforcement computer vision
tools may depend on the scope of the surveillance, the data
integration capabilities of the tool, how much historical data
is retained, whether law enforcement obtains a warrant,
and public sentiment regarding mass surveillance. There
is not much caselaw in this particular area, and the Fourth
Amendment might be a viable attack on mass surveillance,
even when supported by a warrant.

Computer Vision and Equal
Protection

Equal protection provides limited protection against
actions that discriminate against protected classes. Computer
vision systems that are poorly trained – for example, using
mostly Caucasian faces or mugshots to train data – may lead
to differences in how the software performs with different
protected classes.10 Abroad, computer vision systems have
been used to target and harm minorities.11 When combined
with other information systems with systemic differences
between protected classes, computer vision systems may
inherit those underlying biases.12
Unfortunately, equal protection standards are
unfavorable to litigants. A facially neutral state action only
violates equal protection rights when the action has a racially
discriminatory purpose.13 It is insufficient to demonstrate
disparate impact. Issues relating to choosing poor training
data is unlikely to satisfy this demanding legal standard.
However, if the purpose of a computer vision surveillance
system is to keep out protected classes that law enforcement
deems “undesirable,” it may be possible to show an equal
protection violation.

Computer Vision and the First
Amendment

Law enforcement often infiltrates, surveils, and disrupts
disfavored groups and protestors.14 Agencies have coupled
traditional surveillance with computer vision tools, such as
Clearview AI, to arrest protestors15 and it is suspected that
agencies use facial recognition to conduct surveillance of
protestors.16 The use of computer-vision-aided surveillance
techniques provides law enforcement the ability to track and
identify protestors in real-time and to associate images with
social media accounts and driver’s license photos. Through
purpose or effect, powerful surveillance systems may chill
free speech and assembly, violating the First Amendment.
There is not much caselaw in this particular area, and
particularly where mass surveillance is used to intimidate or
discourage public protest, it is worthwhile to challenge the
constitutionality of mass surveillance.

Some suggestions for your
cases

1. Routinely request whether undisclosed video
surveillance, including facial recognition and automated
license plate readers, were used during the investigation
and request any associated warrants.
Do not assume the State will be forthcoming about the use
of mass surveillance. In major cases, cases involving special
taskforces, and cases where there are major gaps in the offense
report, investigators likely used some undisclosed means to
find your client.
2. Obtain the resume/curriculum vitae for the State’s
proposed expert and determine whether the proposed
experts satisfy Rule 702 and/or the Confrontation Clause.
If your “expert” is an officer, it is unlikely that the officer
understands computer vision. Cross-examination may focus
on the limitations of deep learning, and a law enforcement
agent is not likely to understand how the software actually
works.
3. Obtain expert assistance when computer vision is
important to the case. You may need an expert on computer
vision and/or the ethical issues and limitations of computer
vision.
An expert can analyze the computer vision technology
used in the case and can serve as a stark comparison to an
underqualified officer.
4. Request any data used to train or evaluate computer
vision software. Request a breakdown and summary of
the variables accounted for in the training and evaluation
data. Request any validation studies used to support the
use of the software on casework.
The training and validation process establishes the limits of
computer vision’s expected performance and is an area where
poor design can have a massive negative impact.
5. Request the source code for the computer vision system
so your expert can review the code.
An expert can determine whether there are obvious flaws in
the software used in this case. In some cases, the prosecution
will dismiss a case rather than disclose the capabilities of
advanced surveillance technology.
6. Request any peer-reviewed studies documenting the
methodology used in the computer vision software.
The proponent of computer vision software output must
demonstrate that the software applies a reliable methodology.
The designated “expert” may not understand, be willing to
disclose, or may have no unbiased validation data, leading to
grounds for a 702 challenge.
7. Request the data the investigators collected on your
client and information about the data systems integrated
with the computer vision system.
In addition to having your expert review the data for
correctness, the data may contain evidence that the
surveillance program collects an intrusive, unconstitutional
amount of data.
8. Do not reinvent the wheel.

March 2021 8 VOICE FOR THE DEFENSE

27

Request help from civil liberties organizations like the
Electronic Freedom Frontier (eff.org) or the American Civil
Liberties Union. These organizations collect information
about law enforcement technologies and can help you
understand and litigate against the use of these technologies.
9. Attack the weaknesses: brittleness, greediness,
shallowness, and opacity.
Any qualified expert should understand both that computer
vision can behave unpredictably and is not error-free.
Interview the opposing expert and see if the expert will
acknowledge the limitations of computer vision and consider
challenging the expert’s qualifications and/or credibility if the
expert denies the known limitations of computer vision.
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Texas Criminal Defense Lawyers Educational Institute would
like to extend our sincere appreciation to Ebb Mobley of
Longview on behalf of the Rosa May Griffin Foundation for
donating $10,000 to the Scrappy Holmes Indigent Defense
Fund.
Following Clifton “Scrappy” Holmes’ death in October 2020, TCDLA set up his eponymous scholarship to carry on his spirit of
defending the most vulnerable in our society.
TCDLA has a number of scholarships that we award annually to criminal defense lawyers and law students. These scholarships
are crucial in allowing these lawyers to attend CLE events. In addition to tax-deductible gifts from donors, these scholarships are
supported by sales of merchandise from TCDLA.

SHOUTOUTS

To be featured in our shoutouts, email details to Billy Huntsman at bhuntsman@tcdla.com.

Congratulations to Amber Vazquez, who freed her client, James, after 17 months in jail awaiting
sentencing. James is a felon who was arrested while possessing drugs and a gun. He was facing five to
10 years in prison. Judge Albright granted James probation on Feb. 3. Congratulations, Amber!
Congratulations to Stephanie Gonzales and Jeff Daniel Clark, who appealed and won on
behalf of their client in Wheeler v. State. Stephanie’s cross-examination of the police officer at the MTS
hearing has been called “brilliant” and “tremendous.” Awesome work!
Congratulations to the A Team - that is, TCDLA’s Ethics Committee for their continued hard work in
aiding lawyers caught in ethical quandaries. The Ethics Committee includes Robert Pelton, Joe

Connors, Keith Hampton, John Wright, Betty Blackwell, Laura Popps,
Jack Zimmermann, Chuck Lanehart, Joe Pelton, Robyn Harlin, Stephen
Doggett, Audrie Lawton, and Greg Velasquez.
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Combating Y-STR DNA Analysis in Sexual
Assault Cases
By Angelica Cogliano

We all know that sinking feeling that hits when you
open the discovery for that big sexual assault case and see the
words “DNA Lab Results” sitting nonchalantly on the page. A
giant weight suddenly curls up on your chest, and rests there
waiting for you to download the document that can make
or break your theory. Your client has undoubtedly told you
that there is “no way” this lab report comes back against him,
and yet you brace for the inevitable statistic claiming it is 600
sextillion times more likely that the incriminating DNA came
from him than anyone else on the planet. As the download
progress bar fills, you start reciting your touch-DNA cross
examination in your head to convince yourself the case is still
triable. The report finally opens… and you let out a giant sigh
of relief (into your mask of course – we are in a pandemic
after all). The results are inconclusive. Despite a positive male
screening test, they found only the complaining witness’s
DNA. You live to fight another day.
A few weeks later, the prosecutor emails. The subject
line reads “DNA.” You’re not worried. Maybe it’s a new offer,
considering the lab results went your way. You open it, and
that sinking feeling returns. They ran a different type of DNA
test – something called “Y-STR Analysis” – and the results
inculpate your client. You stare at the screen, unsure how to
react. What does this mean? What do you do? Can you fight
this?
Y-STR testing is being used more and more frequently
in sexual assault cases when the typical testing yields no
results. Often, it feels like the Y-STR results pull the rug out
from under your case. But don’t worry, Y-STR analysis is not
the same forensic powerhouse as the typical STR analysis –
and it can be bought down by those differences. This article
outlines scientific and statistical weaknesses of Y-STR DNA
analysis that can be used to contest its admissibility and
challenge experts on cross
examination.

What is
Y-STR DNA
Analysis?

Illustration of Y-STR cluster.

The human genome is
comprised of long strands
of DNA that are packaged
into twenty-three pairs of
chromosomes. All twentythree pairs are made
up of one chromosome
inherited from each
biological parent, but
which chromosome is
from which parent is a
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matter of random selection. This randomization creates
a unique genetic fingerprint for all individuals, including
siblings (other than identical twins). Forensic analysts create
a DNA profile by examining specific sections of DNA called
“short tandem repeat” (STR) markers that are known to vary
between individuals at designated loci on the chromosome.
The analyst then compares a suspect’s DNA profile to the
DNA profile obtained as evidence to determine if they
match. If they don’t match, that suspect is “excluded as a
contributor.” If they do, the analysist calculates the “random
match” probability – the likelihood that a random alternate
individual, rather than the suspect, is the true donor of the
DNA evidence.
Typical STR analysis compares DNA profiles created
from loci found on the twenty-two sex-neutral, or autosomal,
chromosome pairs. In contrast, Y-STR analysis studies only
loci found on the Y chromosome – the male specific sexdetermining chromosome. The most common application of
Y-STR analysis is in sexual assault cases, where autosomal STR
typing is difficult or impossible because the excess amount
of female DNA masks the male DNA. Since a female victim
does not have any Y-chromosomes, the Y-chromosomes
found in a victim sample are presumed to have come from
the perpetrator. Once the perpetrator’s Y-chromosomes are
isolated, the analyst can generate a Y-STR profile to compare
against the Y-STR profile of a particular suspect. Once a
match is found, the statistical significance of the match is
determined by how rare that profile is in the database.

Limitations of Y-STR
DNA Analysis

Scientists are in agreement that Y-STR analysis is a
valid and precise mechanism to exclude persons as possible
contributors to DNA evidence. However, the weight of a
“match” is much weaker than in typical DNA testing due to
(1) the inheritance patterns of the Y-chromosome and (2) the
confines of the “counting method” to determine statistical
significance.

Inheritance of the
Y Chromosome

Whereas every other chromosome is found in both men
and women, Y-chromosomes are found only in males. A male
inherits his Y-chromosome in its entirety from his father.
His Y-STR profile will be genetically indistinguishable from
those of all his paternally related male relatives—his father,
his son, his grandfather, his uncle, his cousins, etc. Because
spontaneous Y-chromosome mutation is relatively rare,
Y-STR profiles are also likely to be shared by males whose
biological relationships are historically remote. Men who

do not know each other or recognize each other may have
identical Y-STR profiles if they had a common male ancestor
hundreds of years in the past. Therefore, a “match” between
an evidence sample and a suspect simply creates a population
of possible contributors that includes the defendant plus all
patrilineal related male relatives and an unknown number of
unrelated males. Both because any one person’s Y chromosome
is likely to be shared by an unknowably large number of other
individuals and because Y-STR testing analyzes only one of
the 46 chromosomes a person possesses, the probability of a
“random match” with respect to Y-STR DNA is significantly
higher than the probability of a random match with respect
to a complete DNA profile using typical STR analysis. For
example, random match probabilities with Y-STR DNA may
be as high as 1 in 30, as opposed to the 1 in several million (or
greater) probabilities generated by STR analysis.

Confines of the “Counting
Method”

Since Y-STR analysis is all linked to one chromosome,
the method typically used to calculate the “random match”
probability cannot be used. Instead, analysts must literally
“count” the number of similar profiles that exist in a profile
database in order to determine the statistical significance of
a match. This is called the counting method, and it presumes
that the frequency of a Y-STR profile within the database
parallels its frequency in the location where crime occurred.
Therefore, its reliability depends directly on the size and
quality of the database that is being used. It is fundamentally
necessary that the database comprise an appropriate
representative subset of the population. Unlike autosomal
DNA, Y-STR profiles cluster geographically where common
ancestors followed migration and settlement patterns.
Specific profiles are not likely to be evenly dispersed among
distant populations. Even within local geographic regions,
certain Y-STR profiles are common within certain ethnic
groups but entirely absent among others.
Forensic analysists attempt to control for this kind of
non-random sorting by stating profile frequencies in terms
of race. Geneticists have tended to assume that historical
within-race genetic mixing is sufficient to disperse Y-STR
profiles evenly among that racial group. For this reason,
Y-STR probability statistics are usually expressed as the
frequency at which that profile was found in the database
within each racial group. However, even within discrete
racial groups, there can still be statistically significant
differences in the frequency of Y-STR profiles depending
upon the geographic location.1 Additionally, a different racial
distribution within the database as compared to the given area
will skew the results, and easily over or under-represent the
local regularity of a given profile. For example, a 2003 study
comparing U.S. populations found that the Y-STR profiles of
both European-Americans and Hispanics were much more
varied within their ethnic groups than the profiles of AfricanAmericans, and that the variation in Hispanic genotype was
higher in Texas than anywhere else in the country.2 In order

for the “counting method” to generate the accurate statistical
significance of any profile match, the database should reflect
same genotype variations as the local populations and ethnic
groups. However, such databases do not yet exist; in fact,
the U.S. Y-STR database was decommissioned in 2019. The
profiles form the U.S. database were all transferred to the
international Y-Chromosome Haplotype Reference Database
(YHRD). 3 YHRD includes about 3,500 total profiles from
the state of Texas (which is home to over 13.6 million men),
33% from European-American men, 33% from HispanicAmerican men, and 33% from African-American men. This
does not reflect racial and ethnic composition of the male
Texas population, which, as of 2015, was 54% EuropeanAmerican, 28% Hispanic, and only 9% Africa-American.4

Exploiting the Limitations

Y-STR DNA analysis is ripe for challenge in Texas courts.
Defense attorneys faced with inculpating Y-STR evidence
should request a Kelly/Daubert hearing to determine if
the loci tested or kits used meet threshold requirements
of reliability, and that the statistical evidence is likewise
supported. The first erroneous Y-STR conviction recently
came to light, underscoring the need for care with regard
to interpretation of these results.5 While at least one Texas
Court of Appeal has held that Y-STR analysis does meet
the reliability standard, it did so only after a full pretrial
hearing.6 The Court of Criminal Appeals has yet to weigh
in on the issue, but in a concurring opinion, Judge Johnson
has expressed concern that current databases do not contain
enough samples, or a proper distribution of samples by race,
to support the method’s reliability in this State.7 Importantly,
two organizational leaders in quality assurance standards in
DNA testing have released directives creating and changing
guidelines in Y-STR interpretation and database selection
within the past year, exemplifying that this method is still
evolving and affording litigants the opportunity to challenge
testing not done in accordance with those directives.8
Additionally, there are many circumstances in which the
admission of Y-STR results may be excludable under Texas
Rule of Evidence 403. For example, there is very limited
probative value to Y-STR testing in cases where there are
potential suspects of the same paternal line, there is already
likely contamination of the DNA sample, or there is a mixture
of multiple male profiles in the sample. If all else fails, Y-STR
analysis affords ample fodder for cross-examination, allowing
you to challenge the method directly to the jury.
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Illuminating Pathways to Criminal
Defense Practice:
An Update from TCDLA’s Law School
Committee
by Anne Burnham & Stephanie Stevens
The TCDLA Law School Committee has begun several projects aimed at forging stronger bonds between the association
and law students interested in criminal law. These students are the future of TCDLA, therefore it is imperative that we foster
their career development and introduce them early to everything the association has to offer them, both now as students,
and in the future. The pinnacle of support for a law student interested in criminal defense comes with TCDLA’s student
membership: For $20, the student gets access to the listserve, the members’ website, with the all-new student tab that will
feature clerkship and job opportunities, postings about upcoming trials the students can view and help with, copies of the
Voice, free attendance at CLEs, and use of the TCDLA app. But to involve the students in this level of support, we must first
meet them.
Therefore, the first goal of the committee, started last year and completed this year, was to recruit at least one criminal law
faculty member from each Texas law school. This internal faculty member will serve as a liaison between TCDLA and the law
school and help promote TCDLA events for students and student membership in TCDLA. Committee members split up the
Texas law schools and have committed to work with the law school internal liaisons by providing information about TCDLA
events. These events include scheduled seminars where law students are invited, such as the annual Innocence/Forensics
seminar scheduled for October 6-8, 2021, in Fort Worth, and encourage speaker lunches or virtual presentations at the law
school. We are always interested in expanding our connections within the law schools. If any of our members have connections
within any of the Texas law schools, or have suggestions as to how we can better connect with students at a law school, please
reach out to the respective TCDLA liaison to that law school. The TCDLA liaisons and their contact information is as follows:
Law School

TCDLA Member Liaison

Contact Email

St. Mary’s University School of Law

Stephanie Stevens & Anne
Burnham

sstevens@stmarytx.edu
aburham@stmarytx.edu

Texas A&M University School of Law

Jeffrey Shearer

jshearer@jeffshearerlaw.com

South Texas College of Law

Betsy Stukes

betsy.stukes@pdo.hctx.net

Texas Tech University School of Law

Patrick Metze & Donnie
Yandell

patrick.metze@ttu.edu
donnie.yandell@gmail.com

University of Houston Law Center

Jani Maselli Wood

jani.maselli@pdo.hctx.net

University of Texas School of Law

Betsy Stukes

betsy.stukes@pdo.hctx.net

University of North Texas Dallas College of Law

Patty Tress

planyourdefense@yahoo.com

Baylor University School of Law

Mark Griffith

mark@griffithlegal.com

Southern Methodist University Dedman School of Law Shannon Locke

shannon@thelockelawgroup.com

Texas Southern University – Thurgood Marshall
School of Law

brandon.ball@pdo.hctx.net
writlawyer@justice.com
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Brandon Ball & Pat Mc‑
Cann

The second goal of this year’s committee is to develop a student portal within the TCDLA website. With the goal
of marketing what TCDLA has to offer students. It will be open to all law students, regardless of whether they are
student members in TCDLA. There will be TCDLA member testimonials on key subjects that impact law students
and their career development. Law students will be able to submit questions, and there will be a “frequently asked
questions” section with TCDLA member answers to questions submitted by law students. TCDLA merchandise will
be available for students to purchase through the website. There will be teasers to other material that is available only
for TCDLA student members, with the goal of encouraging joining TCDLA. There will be job, intern and upcoming
trial notices posted on the student member section. There will be resources such as trial skill simulations by TCDLA
members, and practical articles on skills every new defense lawyer needs to know.
The third objective this year is to create a webinar, open to all law students, entitled Career Pathways to Criminal
Defense Practice. Working with 3L law students in a criminal defense clinical program, we often hear students lament
that there are so few job opportunities in criminal defense, that most defense attorneys are lone wolves and do not
hire, that it is hard to get court appointments right out of law school, and if they do get court appointments, there’s
no way they can survive on the fees. While there are kernels of truth in these statements, they are exaggerated and
overstep the viable pathways many defense attorneys have taken to get to where they are. Our goal is to shine light
on these.
The event will consist of a panel presentation of TCDLA lawyers with a moderated chat for law student
questions, an hour of ethics and wellness, and conclude with virtual networking break-out rooms which will be
organized by geographical practice location and practice focus areas.
The panel presentation will cover different pathways that criminal defense lawyers have taken. These include:
• Working for a district attorney’s office, with a focus on advantages and disadvantages;
• Working for a public defender’s office, a Texas Rural Legal Aid office working in criminal defense, or RDPO,
with a focus on how to find these positions, advantages and disadvantages;
• Starting out as a criminal defense solo practitioner with a focus on what kind of income they can expect,
sources of income, how they got business and different options to consider in terms of supplementing income;
• Building a practice seeking court appointments, with a focus on how they navigated the wheel, multiple
county practice to maximize appointments, income that can be expected from appointments and tips on how
they supplemented income from court appointments;
• Working in an established criminal defense firm in an urban area, with a focus on how they obtained the
position, what advice they would give to law students about making the connections to obtain such a position;
• Working for a rural law firm that takes all cases, including criminal defense, with a focus on how they
found this employment arrangement, whether they were seeking the position in order to primarily practice
criminal defense or did they start practicing criminal defense as part of the firm’s case load;
• Working for a general law firm that also handles criminal defense, with a focus on how they found the
position, whether they signed on primarily for the criminal defense opportunities, or did they start practicing
in criminal defense as part of the firm’s case load; and
• Serving as a briefing or staff attorney at the Court of Criminal Appeals, an intermediate court of appeals or
federal court.
Speakers will also address ethical questions and issues soon-to-be criminal defense lawyers should give thought
to, and be aware of: The question of whether criminal defense work is right for you; with a focus on feelings or beliefs
about representing clients in all types of cases; personal baggage that can interfere with zealously representing the
client; work/life balance issues; professional stressors and triggers; worries about being subjected to vicarious trauma;
resources such as TLAP and membership in supportive professional associations such as TCDLA and its affiliates; as
well as ethical ways to market and set fees; and introduction to IOLTA accounts and a primer on how the grievance
process works.
The event will conclude with break-out rooms where law students can meet criminal defense lawyers from the
counties where they hope to practice, or who practice in specific areas of criminal defense the student is interested in,
such as: indigent defense, juvenile law, appellate, post-conviction/innocence, capital murder, DWI, domestic violence
and sexual assault.
To make the event successful and meaningful for the law student participants, we are seeking your help in
volunteering for either the panel or break-out sessions. If you have an idea for another pathway to criminal defense
work and/or wish to participate in this event, please contact us via either Melissa Schank at mschank@tcdla.com or
Law School Committee Chair Anne Burnham at aburnham@stmarytx.edu.
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Kids, Schools, Phones, and Consent
by Ambrósio Silva

By now, we all know juveniles have the same protections
of the law as adults, and in many cases increased protections.
However, it wasn’t always that way. It was in 1967 when
the United States Supreme Court held juveniles shall be
afforded the same rights of the Due Process Clause of the
14th Amendment to the United States Constitution, as
adults.1 Fortunately for children, courts and the legislature
have expanded and further explained the application of
due process rights for juveniles. This article explores the
due process rights of children in schools and particularly
regarding cell phones.

Is a Child Capable of Being
Reasonable?

The scientific world has recognized the adolescent brain
continues to develop until the average age of 25. A juvenile’s
brain lacks a fully developed prefrontal cortex, resulting in
a lack of rational, adult-like thought.2 As we know, though,
an adolescent of 17 years is prosecuted as an adult. And,
interestingly, an adolescent need only attain the age of 18
to make important decisions, such as voting, joining the
military, or partaking in non-voidable contracts, despite
the inability to think rationally. However, some industries,
such as car rental companies and insurers, recognize the
underdevelopment of juvenile brains, and charge higher
premiums and prohibit certain activities accordingly. The
criminal justice system has increasingly acknowledged the
need to treat juveniles differently because they don’t have
the ability to think like adults and should therefore not suffer
similar repercussions as adults. As a consequence, juveniles
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may not be sentenced to death or life without the chance for
parole.3
The United States Supreme Court held age is a factor
when determining if a child believes they’re in custody.4
The subjectivity (with an objective basis) of determining
custody is well established in Texas. In fact, the Third Court
of Appeals established what is essentially the reasonable
juvenile standard for purposes of ascertaining custody twelve
years before the United States Supreme Court required
age as a factor in a custodial analysis. While we know the
standard for determining custody is whether a reasonable
person would feel free to leave, when dealing with juveniles
we look to “whether, based upon the objective circumstances,
a reasonable child of the same age would believe [their]
freedom of movement was significantly restricted.”5 Most
children will say they are prevented from leaving the confines
of a school, but does that mean they are in the State’s custody
Mondays through Fridays?

Do Children Have Rights at
School?

The government’s mandate of compulsory school
attendance has been a fact of life in everyone’s childhood.
Nevertheless, school children “do not shed their constitutional
rights…at the schoolhouse gate,”6 but those rights have
limitations. For example, the state of the law is that children
are not in custody of the State when they are being restrained
solely by a school administrator, such as a principal, despite
being a State actor. However, if an officer (including a school
resource officer-SRO) is present and participating in said

restraint, the child is in custody.7 In fact, the Court in V.P.
suggested the child was in custody while being transported to
the principal’s office by a police officer, then custody ceased to
exist once the officer left the room and V.P. was in the room
alone with the principal. The disparate treatment of different
adults handling children at school can be confusing for most,
let alone children. Luckily, the courts have provided some
guidance on the issue.
The seminal school search case (T.L.O. v. New Jersey)
was decided by the United States Supreme Court in 1985.8
The T.L.O. Court held the 4th Amendment of the United
States Constitution applies to searches of children in schools.
However, the level of cause for school administrators to search
children is reasonable suspicion and not probable cause. A
2-prong test was also established for searching children, to
wit: 1) the search must be reasonable at its inception, and 2)
the search must be reasonably related in scope to the initial
purpose of the intrusion.9 Basically, a school official is not
allowed to search a student for a reason unrelated to the
inception of the encounter. For example, a school official
is not permitted to search a student’s car as a result of the
student being investigated for truancy.10 The bottom line is
there needs to be a nexus between the student’s conduct and
the purpose of the search. Of significance, the established
lower level of cause to search students pertains to school
administrators only, mainly because they are in the business
of educating students and do not receive training in ferreting
out crime, as police officers do.11
Continuing with the theme of determining the differing
levels of cause to search a child at school, the Texas Tenth
Court of Appeals, in Russell v. State, 74 S.W.3d 887, 891-92
(Tex.App. – Waco 2002, pet. ref ’d), adopted a 3-category
approach:
1)
Searches initiated and conducted by school officials
– reasonable suspicion;
2)
Searches initiated and conducted by SROs –
reasonable suspicion; and
3)
Searches initiated by outside police officers, or
school officials and SROs working at the behest of an outside
police force – probable cause.12
The Russell Court ruling, which essentially equates
the status of a school official and an SRO for purposes of
investigating crime at school, forged a contradiction when
one considers the decisions in T.L.O. and V.P. together. The
T.L.O. Court rationalized requiring a lower level of cause
for school officials because they are not trained as peace
officers are and, therefore, should not be held to the same
standard as police. Moreover, the V.P. Court ruled the child
was only in custody when the SRO was present, but not in
custody when he was alone with the principal. Therefore,
there is a split in the Texas Courts of Appeals regarding the
differing treatment of school officials and SROs when dealing
with criminal investigations of delinquent conduct. Some
courts have performed legal gymnastics to categorize school
searches as administrative searches, thus lowering the level
of cause required by the investigator, rather than focusing on
the character of the searcher’s status or job.
There are certain searches that, as a matter of policy,
are permissible and lack specific suspicion. Administrative,
suspicionless searches occur daily at disciplinary alternative
education program (DAEP) schools. The rationale behind
the daily searches of children upon entering DAEPs derives

from the school’s responsibility pursuant to the doctrine of
in loco parentis, resulting in a duty in “maintaining a safe
and disciplined environment,” particularly when dealing
with a population of children with disciplinary issues.13
As a consequence, administrative searches at DAEPs
serve to satisfy a governmental interest of providing a safe
environment for students.14
Ordinarily, DAEPs require students and their parents
to sign a contract, permitting the school to search the child
upon entry. One justification for the intrusion is that the
parent and child essentially consent (or are at least advised)
to the search, resulting in a diminished expectation of
privacy.15 Interestingly, children who are removed from their
home school are required to attend a DAEP and are provided
with a student handbook detailing daily searches as a matter
of policy, thereby infringing on their 4th Amendment rights,
and raising voluntariness issues. Students of DAEPs and
their parents are put on notice and essentially consent to
daily searches when provided with handbooks containing
language similar to the following: “Students pass through
a metal detector each morning and receive a pat search.
This search entails patting the student’s outer clothing and
checking pockets, socks, shoes, hems, and waistbands for
prohibited items. Prohibited items will be confiscated (failure
to comply could lead to suspension).”16 While schools may
be permitted to confiscate prohibited items -cell phones in
particular -they are not granted unfettered access to search
through them.

Hell No! Not My Cell Phone!

As a parent of teenagers, and someone who has worked
with teens and tweens for 20 years, I can emphatically say
one of the worst punishments for kids today is the extraction
of cell phones from their talon-like claws. Many children
are likely extra protective of their cell phones because of
the intimate nature of the information stored on it. The
storage capacity of cell phones is tantamount to searching
through a person’s cabinets, bureaus, and desks for personal
effects.17 Hence, absent exigent circumstances such as a fear
of destruction, a warrant is required to sift through the digital
data.18 Even if a child consents to a search of his property,
the voluntariness of said consent can still be suspect. The
particular circumstances of each case in which a child gives
consent must always be evaluated.
The case of a 13-year-old girl consenting to a search
by the school nurse for prescription-strength ibuprofen
in her bra and panties was deemed beyond the scope of
reasonableness when she was asked to shake out her bra and
pull out the waistband of her underwear.19 Luckily for Texans,
the Family Code mandates that a child may only waive
their rights under the United States Constitution or Texas
Constitution if the child and their attorney both voluntarily
waive the right, and only if the waiver is made in writing or
in recorded court proceedings.20 It may seem unreasonable
to require a child who is the subject of an investigatory stop
to have their attorney with them to sign off on the waiver of
their 4th Amendment right against an unreasonable search,
but such is the plain language of the statute. It makes more
sense once the diminished capacity of a child is considered.
The safeguards are in place to level the playing field between
juveniles and adult government actors. Lastly, the Court of
Criminal Appeals reinforced the need for extra protection for
children, even when a juvenile case is transferred and tried in
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adult court when they declared “…the juvenile is cloaked with
the trappings of a non-criminal proceeding with attendant
safeguards such as greater protections in areas of confession
law,” and I would include search and seizure law as well.21
In conclusion, juveniles have underdeveloped brains,
resulting in a lack of sophistication with the criminal
justice system, and an inability to make rational, voluntary
decisions. To counteract the inherent deficiencies in
children, the legislature and courts have created extra
safeguards for them. For instance, a child is not completely
stripped of their constitutional rights when they enter a
schoolhouse, although there are some limitations in certain
circumstances. Additionally, a child’s cell phone carries with
it extremely personal information, thus warranting the same
constitutional protection afforded one’s personal effects.
With regard to a child waiving their rights, their immaturity
and underdevelopment requires they be joined in said waiver
by a friendly adult who is tasked with advising them, their
attorney. As a vulnerable group, children require and are
afforded morally necessary protection from governmental
intrusion.
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Working with Diverse Juries
By Rick Flores

“When any large and identifiable segment of the
community is excluded from jury service, the effect is to
remove from the jury room qualities of human nature
and varieties of human experience, the range of which is
unknown and perhaps unknowable.”
- Supreme Court Justice Thurgood Marshall,
Peters v. Kiff, 407 U.S. 493, 503 (1972).
A study conducted by psychologist Samuel Sommers
concluded that diverse juries were less likely to presume
a defendant’s guilt than all-white juries. Diverse juries
also evaluated the evidence more thoroughly, deliberated
longer, and made fewer factual errors. It was concluded
that this was a result of white jurors being more careful and
systematic in making decisions when interacting with nonwhite jurors. Sommers, S.R. (2006). On racial diversity and
group decision making: Identifying multiple effects of racial
composition on jury deliberations. Journal of Personality and
Social Psychology, 90 (4), 597. The benefits of having diverse
juries are not limited to the accused; they are appreciated
by society as a whole. Trust in the criminal justice system is
preserved and verdicts are more likely to be accepted with
diverse juries.
So how do we work with diverse juries? As advocates,
what can we do to use diverse juries to our clients’ benefit
and what are the pitfalls we should be mindful of?
- Recognize and understand the importance of
implicit bias. Lots of people would never consider
themselves biased against any group of people;
however implicit bias is perhaps best described as
“thoughts about people you didn’t know you had”.
- Understand what diversity means. Jurors do

-

-

-

-

-

not all share in the same, religion, education,
socioeconomic, and geographic backgrounds.
Don’t limit the idea of bias or diversity in your
mind to just one factor when selecting a jury.
Do your research in advance. In some counties,
lawyers have access to juror information cards
before voir dire begins. Use this information and
time to develop a better idea of the demographics
of your jury and the jurors’ background. You will
know what you’re working with, how to frame your
presentation, and what to be mindful of.
Speak clearly. Don’t assume that you have a
panel of all native English speakers. Slow it down,
and enunciate to ensure that your message is
understood.
Mean what you say and say what you mean.
Figurative language can get lost in translation or
not received the same by all jurors. Instead of saying
“The Defendant was going to fix the Complaining
Witness’s wagon” (one of my law partner’s
preferred Southern phrases)—consider saying “The
Defendant confronted the Complaining Witness.”
Instead of “Ladies and gentleman, I’m going to
tell you how the cow ate the cabbage” (another
favorite)—just say “I’m going to tell you exactly
what happened.”
Use visual aids during voir dire or witness
examination. If there is a language or cultural
barrier, pictures, videos, drawings, and diagrams
can help aid the listener.
Take a moment to stop and confirm that your
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panel members are following the discussion.
Don’t assume that everything you’re saying is
being understood. Ask along the way if any of the
panel members have questions about what you’re
discussing. Offer clarification or rephrase the point
you’re trying to make.
Keep it tight. The shorter you keep your
presentation, and the less you talk and start to
ramble, the less likely you are to stray from your
game plan.
Avoid humor. What might be amusing in one
culture could be offensive or just unfunny in
another.
Be mindful of nonverbal communication. For
example, the thumbs up might signal confirmation
or great job while in some countries in West Africa
and the Middle East, it means “up yours!”
Do not assume everyone has your same beliefs
and values. When I was in law school, I would
come down to the courthouse and watch jury trials.
There was a talented defense attorney that quoted a
lot of scripture in his closing arguments. It seemed
to play well with the jury, but he also ran the risk of
alienating those with different beliefs or those that
were unfamiliar with the Bible.
Use local examples. One thing that everyone on
a jury has is common is that they live in the same
county. Use headlines from your local community
that everyone has experienced or is familiar with.
Make your client universally identifiable and
relatable. If you did it right, you picked a diverse
jury so chances are your client is being judged by
people that don’t look or sound exactly like your
client.
Educate yourself and keep learning. Read books,
travel, talk to different people in order to continue to
learn about other people and cultures. Talk to jurors
after trials and ask them questions about what they
liked and didn’t like about your presentation style.
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com and 512-476-4873.
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Changes Approved to the TCDLA Bylaws
These changes will be voted on at the June 22, 2021, TCDLA Board meeting.

Texas Criminal Defense Lawyers Association Bylaws
Proposed Bylaw Changes Regarding CEO Title 1/28/2021
Affiliate Association Membership
Association, Art. IV
Application for Affiliation, Art. IV §3
Approval or Denial, Art. IV, §3(c)
Referral to Executive Committee, Art. IV, §3(b)
By-laws/Operating Rules Requirement, Art. IV, §2(b)
Eligibility for Affiliation, Art. IV, §2(a)
Qualifications, Art. IV §2
Revocation of Affiliation, Art. IV §5
		 Contested Revocation, Art. IV §6
		 Notification by Secretary, Art. IV, §6(a)
		 Petition for Reinstatement, Art. IV, § 6(a)
			 Approval or Rejection of Petition, Art. IV, §6(b)&(d)
			 Report to Board by President, Art. IV, §6(c)
Rights and privileges, Art. IV §4
Board shall grant, Art. IV, §4(a)
Reduced to writing, Art, IV, §4(b)
Individual Membership, Art. IV, §6
Eligibility, Art. IV, §6
By-Laws
Amendment of Art. XIV
Dissolution of TCDLA, Art. XIV
Board of Directors
Business and Affairs Managed By, Art. VII, §1(a)
Executive Committee, Art. VII, §2
Members of, Art. VII, §2
Powers and Duties, Art. VII, §2
Members of,
Elected Officers, Art. VII, §1(a)
Immediate Past President, Art. VII, §1(a)
Editor, Significant Decisions Editor, Art.VII, §1(a)
Editor, Voice for the Defense, Art. VII, §1(a)
Organization, Art. VII, §3
Procedures, Art. VII, §4
Powers, Membership & Terms, Art.VII, §1(a)
Qualifications, Art. VII, §7
Removal, Art. VII, §6
Absences, Art. VII, §6
Cause, Art. VII, §6
Terms of Directors, Art. VII, §1(b)
Vacancies, Art. VII, §5
Committees
Budget, Art. XI
Executive, Art. XI
Nominations, Art. XI
Others, Appointment by President, Art. XI
Dues
See FINANCES, infra
Editor
Significant Decisions Report, Duties of Editor, Art. X, §11(b)
Voice for the Defense, Duties of Editor, Art. X, §11(a)
Elections, Art. IX, §1
Nominations, Art. IX, §3
Petition by Qualified Member, Art. IX, §3(b)
Voting member may nominate, Art. IX, §3(a)
Nominations Committee, Art. IX, §2
Officers, Art. IX, §1
Positions, Art. IX, §2
Time to meet, Art. IX, §2
Procedure for Voting, Art. XII, §1 (a)
Internet Voting, Art. XII, §51 (b)
Executive Director Chief Executive Officer
Duties of, Art. X, §10(a)
Hiring of, Art. X, §10(b)
Termination of Employment, Art. X, §10(c)
By Board, Art. X, §10(c)(1)
By Designated Officers, Art. X, §10(c)(2)
Finances
Annual Dues, Art. V, §1
Budget, Art. V, §3
Dues Schedules, Art. V, §2
Membership
Affiliate, Art. III, §6
Application for, Art. III, §8
Charter, Art. III, §2
Eligibility, Art. III, §1
Honorary, Art. III, §4
Public Defender, Art. III, §7

Regular, Art. III, §1
Revocation of, Art. III, §10
Student, Art. III, §5
Sustaining or Voluntary Sustaining, Art. III, §3
Voting members, Art. III, §9
Membership Areas
Art. III, §11
Meetings
Annual, Art. VI, §1
Commencement of, Art. VI, §7
Notice of, Art. VI, §5
Quarterly, Art. VI, §2
Rules of, Art. VI, §8
Special Board Meetings, Art. VI, §3
Special Membership Meetings, Art. VI, §4
Voting, Transaction of Business, Art. VI, §6
Majority of Board, Art. VI, §6(a)
Quarterly meetings, Art. VI, §6(b)
Name and Status
Art. I
Nonprofit Corporation
See NAME AND STATUS, supra
Officers
Assumption of Office, Art. VIII, §3
President-elect, Art. VIII, §3(a)
Removal of Treasurer, Art. VIII, §3(b)
Election of, See ELECTIONS, supra
Officers of TCDLA, Art. VIII, §1
First Vice-President, Duties of, Art. VIII, §6
President, Duties of, Art. VIII, §4
President Elect, Duties of, Art. VII, §5
Second Vice-President, Duties of, Art. VIII, §7
Secretary, Art. VIII, §9
Treasurer, Art. VIII, §8
Policies of the Corporation
Authorization of Board of Directors, Art. X, §1
Special Circumstances, Art. X, §2
Pronouncement or Declaration of, Art. X, §1
Procedure for Voting
Business transacted by the Executive Committee, Board, and committees, Art. XII
Majority Vote of Quorum, Art. XII
Purposes of TCDLA
ART. II
Article 1—Name and Status
The name of this organization shall be the Texas Criminal Defense
Lawyers Association (“the Association”). It shall be a nonprofit corporation organized under the laws of the State of Texas.
Article II—Purposes
The purpose of the Association shall be: To protect and ensure by
rule of law those individual rights guaranteed by the Texas and Federal
Constitutions in criminal cases; to resist the constant efforts which are being made to curtail these rights; to encourage cooperation between lawyers engaged in the furtherance of these objectives through educational
programs and other assistance; and through this cooperation, education,
and assistance to promote justice and the common good.
Article III—Membership
Sec. 1. Regular Membership.
An attorney who is actively engaged in the defense of criminal
cases, is eligible for membership in the Association. Upon ceasing active
engagement in criminal defense, the membership is revoked except for
those who retire from the practice of law.
Sec. 2. Charter Membership.
The charter members of the Association shall consist of members
who, prior to December 31, 1971, signified their intention to join the Association as charter members and whose membership applications were
subsequently approved by the Board of Directors.
Sec. 3. Sustaining or Voluntary Sustaining Membership.
A regular or charter member is eligible for such membership by the
payment of dues established for such membership.
Sec. 4. Honorary Membership.
A person who has made an outstanding contribution to the welfare
and has aided the achievement of the goals of this Association may be
elected an honorary member of the Association. An affirmative vote of a
majority of the Board of Directors is required to elect any honorary members. Honorary membership shall extend for an indefinite period.
Sec. 5. Student Membership.
A person who is enrolled in school of law in this state is eligible for
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student membership in the Association.
Sec. 6. Affiliate Membership.
A person active in a field which contributes regularly to the defense
of criminal cases and the goals of the Association is eligible for affiliate
membership in the Association. Examples include full-time professors of
law or criminal justice, legal assistants and other support staff persons
working for regular members, investigators, technical experts, law librarians, out-of-state lawyers and other persons approved by the Board of
Directors.
Sec. 7. Public Defender Membership.
A full-time member of a federal, state or local public defender organization actively engaged in the defense of criminal cases is eligible for
public defender membership in the Association.
Sec. 8. Application for Membership.
(a) Each application for membership must be endorsed by one
member of the Association.
(b) All applications shall be subject to approval by the president or
executive director chief executive officer acting for the Board of Directors.
(c) At the discretion of the Board of Directors, an attorney who does
not meet the requisites of Article III, Section 1, may be admitted as a regular member if he or she is otherwise qualified. Any such decision of the
Board of Directors shall be final and not appealable to the general membership.
Sec. 9. Voting.
All members except honorary, affiliate and student members are entitled to vote as provided in Article VI, Section 6.
Sec. 10. Revocation of Membership.
May be revoked for cause by vote calling for such revocation by
three-quarters vote of the total members of the Board of Directors after
notice and hearing.
Sec. 11. Membership Areas.
The following are the membership areas of this association; 1—
West Texas; 2—Permian Basin; 3—Panhandle; 4—North Texas; 5—Tar
rant County; 6—Dallas County; 7—Northeast Texas; 8—Central Texas;
9—Travis County; 10—Bexar County; 11—South Central Texas; 12—
South Texas; 13—Gulf Coast; 14—Harris County.
Article IV—Affiliate Association Membership
Sec. 1. Other Associations.
The Board of Directors may establish procedures and requirements
by which other voluntary bar associations may affiliate with this the Association.
Sec. 2. Qualifications of Affiliate Associations.
To be eligible to become an affiliate association, a voluntary bar
association must:
(a) Be composed of persons of professional competence, integrity,
and good moral character, who are actively engaged in the defense of
criminal cases, and who would otherwise qualify for membership in this
association.
(b) Have objectives and purposes, as part of its own bylaws or operating rules, which are consistent with the by-laws, objectives, and purposes of the Association, as determined by the Board of Directors.
(c) Not accept or allow members who are employed by any city,
state or federal government or other entity as a prosecutor of the criminal law, or who work in any other capacity which is in conflict with the
objectives and purposes of the Association. Notwithstanding this provision, affiliate associations may accept or allow members who accept an
appointment as a temporary prosecutor or as a temporary police legal
advisor, so long as their acceptance of that position is not inconsistent
with the objectives and purposes of this association as set forth in Article II of these bylaws. This provision shall not place a more restrictive
membership requirement on an affiliate association than the association
places on itself under Article III, Sections 1-7 of these bylaws.
Sec. 3. Application for Affiliation.
(a) Voluntary bar associations may request affiliation with this association by submitting an application, on a form available from the Texas
Criminal Defense Lawyers Association Executive Director Chief Executive Officer.
(b) An application for affiliation shall be referred by the Executive
Director Chief Executive Officer to the executive committee, which shall
review it and make a recommendation for approval or denial to the Board
of Directors.
(c) Approval or denial of an application for affiliation shall be by majority vote of the Board of Directors.
Sec. 4. Rights and Privileges of Affiliate Associations.
(a) The Board of Directors of this association may, by a majority vote,
grant such rights and privileges to affiliate associations as it deems necessary and proper, but said rights and privileges shall be no greater than that
combined within the bylaws of the Association.
(b) Any rights and privileges granted to an affiliate association shall
be reduced to writing as a standing board policy and shall be made available to any member of affiliate association upon request.
Sec. 5. Revocation of Affiliation.
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Affiliate association status may be revoked after due notice and opportunity to be heard, for good cause, by three-quarters majority vote of
the Board of Directors in any lawfully called meeting.
Sec. 6. Contested Revocation.
Procedure. In the event an affiliate association is revoked for cause,
the following procedure shall govern if the affiliate association contests
its revocation:
(a) The secretary shall notify that association of its revocation by
certified United States mail. A written petition for reinstatement and request for an appearance by a representative must be submitted to the
association office in Austin within thirty (30) days from the date the notice
was mailed.
(b) Copies of the petition shall be transmitted to the Board of Directors. The matter will be remanded to the President or his or her designee
to conduct an inquiry, in which the petitioner will have pertinent proof to
show good and just cause as to why the petitioner is entitled to reinstatement.
(c) The President shall forthwith prepare and file a report to the
Board of Directors, with a nonbinding recommendation for sustaining the
petition or rejecting the petition.
(d) The Board of Directors shall vote to reinstate or to uphold the
revocation. A majority vote of the Board of Directors shall be final.
Article V—Finances
Sec. 1. Annual Dues.
All dues shall be payable annually. Any member whose annual dues
are more than three months in arrears shall cease to be a member of the
Association in good standing.
Sec. 2. Dues Schedule. It shall be the duty of the Board of Directors to set membership dues. Until modified by the Board, the dues
schedule is as follows:
a.
Honorary Member: no dues required
b.
Student Member
c.
Affiliate Member (non-lawyers such as investigators, paralegals, experts and law professors)
d.
Public Defender Member (employee of a public defender office)
e.
Initial membership year, or licensed less than two years
f.
Regular and Charter Member
g.
Sustaining Member
h.
Officer, Director, and Voluntary Sustaining Member
i.
Past Presidents and Members over 70 years of age
Sec. 3. Budget.
The Board of Directors shall approve a budget annually.
Article VI—Meetings
Sec. 1. Annual Meeting.
The annual meeting of the Association shall be held at a time and
place fixed by the Board of Directors.
Sec. 2. Quarterly Meetings.
The Board of Directors shall hold regular quarterly meetings, at such
time and place as designated by the President with the approval of a majority of the executive committee.
Sec. 3. Special Board Meeting.
The Board of Directors shall hold such special meetings as may be
called by the President or upon written request by at least eight (8) members of the Board of Directors. This shall include Internet Votes.
Sec. 4. Special Membership Meetings.
Special meetings of the members of the Association may be held as
the Board of Directors deems necessary.
Sec. 5. Notice of Meetings.
(a) Written notice of the annual meeting shall be given to each
member at least seventy-five (75) days in advance of the meeting.
(b) Written notice of each quarterly and any special meeting shall
be given to each member at least fourteen (14) days in advance of the
meeting, including a proposed agenda for any special meeting. The
agenda for a special meeting may be enlarged by approval of two thirds
of those present and voting at the special meeting.
(c) Written notice here and elsewhere in these bylaws is accomplished by publication in Voice for the Defense within the deadlines
stated.
Sec. 6. Voting.
(a) The transaction of business at each quarterly meeting or special
board meeting shall be by a majority of a quorum of the members of the
Board of Directors, including past presidents, who are physically present
and voting. A minimum of thirty-one (31) Board of Director Members, including past presidents, physically present at the roll call of the meeting
shall be required to reach a quorum. Once a quorum is reached, there is
a deemed quorum until the meeting is adjourned.
(b) The transaction of business at each annual meeting shall be by
a majority vote of the members in good standing who are present and voting, except as to the election of officers, and directors which is governed
by Article VIII.
Sec. 7. Commencement of Meetings.
Each meeting shall be commenced by the president calling the
meeting to order and immediately thereafter shall cause the roll to be

called to determine whether there is a quorum present.
Sec. 8. Rules of Meetings
All Membership and Board of Directors meetings shall be conducted
in accordance with Robert’s Rules of Order, unless otherwise provided
therein. All Executive Committee and other committee meetings may
be conducted in accordance with Robert’s Rules of Order, upon proper
motion. Electronic voting via the Internet for the Board of Directors shall
not be in accordance with Robert’s Rules of Order but shall be conducted
as provided herein.
Article VII—Board of Directors
Sec. 1. Powers, Membership, and Terms.
a) The business and affairs of the Association shall be managed by a Board of Directors. The Board of Directors shall consist of
the elected officers of the Association, the past presidents of the Association, the editor of the VOICE for the Defense, and fifty-four (54)
directors. Each past president of the Association is a member of
the Board of Directors, provided said past president is a member in
good standing. Directors shall be elected for terms of three (3) years.
(b) No director may be elected to serve for more than two (2) full consecutive
terms, not to include any term or terms served as an associate director provided this restriction shall not prevent officers and the editor of the VOICE
for the Defense who are directors by virtue of office from serving on the
Board of Directors. The executive committee shall have the responsibility
for establishing rules to ensure the orderly election of the board of directors.
(c)
Each membership area designated in Section 11 of Article III shall be represented by a director from that area. The
nominations committee shall have responsibility for establishing rules for elections which will achieve this objective.
(d) On a one-time basis in 2019, the board shall assign the fifty-four (54)
directors into 6 groups of 9 members for election synchronization purposes. This group assignment may create a minimal number of terms
that slightly exceed 6 total years and that is permitted on this one-time
basis.
Sec. 2. Executive Committee.
The Executive Committee shall consist of the officers of the Association,
the editor of the Voice for the Defense, immediate past president, and
two members of the board of directors appointed by the President. The
President may select Ex-Officio(s) in a non-voting capacity, to serve on
the Executive Committee. The Executive Committee shall have such
powers and duties as are provided in these bylaws and as may be prescribed by the Board of Directors. The Executive Director Chief Executive Officer is a non-voting member of the Executive Committee.
Sec. 3. Organization.
The President of the Association shall serve as chair of meetings of
the Board of Directors. In absence of the president, the President-Elect,
or in his or her absence the First Vice President, shall serve as chair.
Sec. 4. Procedures.
The Board of Directors may act by telephone, email, or any other
method approved by the Executive Committee.
Sec. 5. Vacancies.
A vacancy occurring in the Board of Directors caused by the death,
resignation, or removal of the person elected or appointed thereto may
be filled by appointment of any eligible member by the President, subject
to confirmation by the Board of Directors. Confirmation shall be secured
at the option of the President either by a majority vote of a quorum of the
directors or by a poll of the directors. The failure of any director to send
in his or her vote within ten days after the date the poll is placed in the
mail to him or her shall be counted as a vote for confirmation. Under this
section the appointee’s term ends when the term of the director replaced
by death, resignation, or removal would end.
Sec. 6. Removal and Absences.
An elected officer, or director may be removed for cause by a vote
calling for such removal by a majority of all the Board of Directors present
at such meeting, after notice and an opportunity to be heard. Removal
may result from failure to attend two consecutive meetings of the Board
of Directors without good cause. The Executive Director Chief Executive Officer shall receive and approve written requests for excused absences for good cause.
Sec. 7. Qualifications
All Members of the Association who are authorized to vote are eligible to become members of the Board of Directors by election or appointment.
Article VIII—Officers
Sec. 1. Officers.
The officers of the Association shall consist of a President, a President-Elect, a First Vice-President, a Second Vice-President, Treasurer,
and Secretary.
Sec. 2. Qualifications.
(a) All members of the Board of Directors shall be voting members
in good standing.
(b) The Board of Directors shall determine the qualifications of the
Executive Director Chief Executive Officer.
(c) Prior to taking office, an officer, must have served at least one (1)
full term as a director, or have provided equivalent service on the board
of the Texas Criminal Defense Lawyers Educational Institute or the Exec-

utive Committee of the Criminal Defense Lawyers Project.
Sec. 3. Assumption of Office.
(a) The President-Elect shall assume the office of President upon
the expiration of the term of the preceding President. In the event of the
death of the President, or his or her resignation or removal from office,
the President-Elect shall accede to the office of President, holding said
office for the remainder of said term, and for the full succeeding term.
(b) Assumption of Office. In the event of the death, resignation or
removal from office of any officer, other than the President, each officer
below the office which is thus vacated shall immediately accede to the
office immediately above the office held by that officer. The President
shall appoint, with the approval of a majority of the remaining officers, a
replacement who will serve as Secretary for the remainder of the regular
term of office in which the vacancy occurs. If there is a period between
the vacation of an office and the appointment of the new secretary, the
officer assuming the office of Treasurer shall fulfill the duties of Secretary until a replacement is appointed. The hierarchy of office in descending order is: President, President-elect, First Vice-President, Second
Vice-President, Treasurer, and Secretary.
Sec. 4. Duties of the President.
The President is the chief executive officer of the Association and
shall supervise and coordinate the activities of the Association and preside at its meetings. The President shall appoint the members of each
committee and designate the respective chairs thereto. Appointment and
removal of the editors of the Voice for the Defense and Significant Decisions Report shall be by the President subject to the approval of the
Board of Directors.
Sec. 5. Duties of President-Elect.
The President-Elect shall assist the President and perform such
other duties as may be prescribed by the Board of Directors. In case of
the absence of the President, the President-Elect shall act as chief executive officer President of the Association.
Sec. 6. Duties of First Vice-President.
The First Vice-President shall assist the President and shall also
perform such other duties as may be prescribed by the Board of Directors. In the absence of the President and President-Elect, the first
Vice-President shall act as chief executive officer President of the Association.
Sec. 7. Duties of Second Vice-President.
The Second Vice-President shall assist the President and First
Vice-President in the performance of their duties and perform such other
duties as may be prescribed by the Board of Directors.
Sec. 8. Duties of Treasurer.
The Treasurer shall serve as chair of the Budget Committee and
oversee the financial affairs of the Association and the preparation of an
annual budget to be approved by the Board of Directors.
Sec. 9. Duties of Secretary.
The Secretary of the Association shall attend and assure that minutes of all meetings of the Association are kept and shall assist the Treasurer and shall also perform such other duties as may be prescribed by
the Board of Directors. In the absence of the Treasurer, the Secretary
also shall act as Treasurer and Secretary.
Sec. 10. Executive Director Chief Executive Officer
(a) Duties of the Executive Director Chief Executive Officer the
Executive Director Chief Executive Officer shall act as the Recording
Secretary of the Association and shall be the custodian of the records of
the Association. The Executive Director Chief Executive Officer shall
also perform all duties usually required of an Executive Director Chief
Executive Officer and such other duties as may be assigned by the
President or the Board of Directors.
(b) Hiring: Subject to any advance determination of qualifications
by the Board of Directors under Article VIII, Sec. 2(b) above, the Executive Committee shall, on behalf of the association, select and hire the Executive Director Chief Executive Officer and determine the terms of his/
her employment, said terms to be consistent with Subsection (c) below.
(c) Termination of Employment: The Association shall be authorized to terminate employment of the Executive Director Chief Executive
Officer by, and only by, one of the following two procedures:
(1) By Board of Directors: Conclusive vote on termination can be
undertaken at either a regular quarterly or special meeting of the Board of
Directors upon written request to the President by at least eight (8) members of the Board of Directors. Prior to said meeting written notice shall
be given complying with the 14 days advance written notice required by
Sec. 5 (b) of Article VI and shall include a statement that the agenda for
that meeting will include a vote on termination of the Executive Director
Chief Executive Officer. Provided there is a quorum at said meeting,
termination shall result if supported by a vote of two-thirds (2/3) of those
present, or
(2) By Designated Officers: Conclusive vote on termination can be
undertaken at a meeting requested for this purpose, at which the officers
of the Association designated in Sec. 1 of this article are eligible to vote.
Said meeting must be requested by at least (2) of the eligible voters with
at least 72 hours advance notice to each other eligible voter, communicated either directly, in writing, or by phone message. Attendance and
vote may be either in person or by phone. Termination shall result if supported by vote of four (4) or more of those voting in said meeting.
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Sec. 11. Duties of the Editor.
(a) The editor of the Voice for the Defense shall be responsible for
the overseeing the content and publication of the Voice for the Defense,
including securing materials for publication and performing technical editing of published material.
(b) The Editor of Significant Decisions Reports shall be responsible for the timely preparation for publication of summaries of Texas and
Federal cases deemed to be significant to the practice of criminal law in
Texas. To this end, the editor may appoint, subject to the approval of the
Board of Directors, one (1) or more associate editors of Significant Decisions Reports who shall assist in the performance of the responsibilities.
Article IX—Elections
Sec. 1. Elections.
At each annual meeting the Association shall elect all officers except President, and elect directors to replace each director whose term
is expiring and to fill any vacancy. Officers shall serve for one (1) year or
until their successors take office. Directors shall serve for three (3) years
or until their successors take office, unless appointed to complete a term
for which another was elected. The President-Elect shall assume the office of President and all elected officers and directors shall take office
upon adjournment of the annual meeting.
Sec. 2. Nominations Committee.
Prior to January 31st of each year, the President-Elect shall appoint a Nominations Committee consisting of one member from each
of the Association’s membership areas and all officers. Each member
shall be an attorney who is a current member of TCDLA and has a minimum of five years of practice in criminal law. Past-presidents may be
appointed to the committee but shall be non-voting members. The chair
of the Nominations Committee shall be designated by the President. The
Nominations Committee shall meet, and the members present shall select its nominee(s) for those positions in the Association which are open
for election or reelection. The chair of the Nominations Committee shall
report in writing on or before 90 days prior to the next annual meeting
all said nominee(s) for each such position to the President, the Board of
Directors, the Executive Director Chief Executive Officer, and the editor
of the Voice for the Defense magazine. Association members shall be
given notice in writing of the nominee(s) for each such elective position
on or before 75 days prior to the next annual meeting. Such notice may
be by publication in Voice for the Defense and shall also advise the membership that any qualified member in good standing may seek election
for the position as an officer, other than President, director, or associate
director of the Association by following requisites of Article IX Section
3(b) of the Bylaws. Any disputed questions regarding an election shall be
resolved by those members in good standing who are present and voting
at the annual meeting.
Sec. 3. Nominations.
(a) A voting member may nominate a qualified member for an office
or for director from the floor only if the Nominations Committee nominee
is deceased, withdraws, or is other wise disqualified.
(b) A qualified member who desires election as an officer or director
of the Association may file a petition to that effect. Such petition shall set
forth the office sought and shall have attached to it the signed statements
of twenty (20) members who believe the petitioner is qualified for such
office or directorship and will perform the duties imposed by the office
sought. Petitions for President-Elect shall also contain the statements of
at least ten (10) officers and/or directors in support thereof. Such petition
shall not be required of those nominated by the committee under Section
2 of this article. Petitions for election to an office, directorship, or associate directorship must be delivered to the Executive Director Chief Executive Officer at the main office of the Texas Criminal Defense Lawyers
Association in Austin, Texas, 50 days prior to the annual meeting.
Sec. 4. Voting Procedure.
Written ballots shall be mailed to members in good standing no later
than 30 days prior to the annual meeting. To be valid, ballots must be returned by the member and received by the Executive Director Chief Executive Officer no later than ten days before the annual meeting. Each
member in good standing shall be entitled to one vote for each contested
race. The results of the voting shall be announced at the annual meeting.
Article X—Policies of the Corporation
Sec. 1. Pronouncement or Declaration of Policy.
No member of the Association shall officially make any pronouncement or declaration on a question of policy until it has been authorized by
the Board of Directors except as provided in Section 2.
Sec. 2. Special Circumstances.
As a matter of discretion, when the President determines it necessary to make a pronouncement or declaration of policy, and where
circumstances do not reasonably permit a meeting or poll of the Board
of Directors, then after obtaining the consent of a majority of the Executive Committee he or she may make said pronouncement or declaration.
Article XI—Committees
There shall be an Executive, Budget, Nominations and such other
special or study committees as deemed necessary by the President or the
Board of Directors.
Article XII—Procedure for Voting
(a) All business transacted by the Executive Committee, the
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Board of Directors, and committees shall be by majority vote of
the quorum present. A quorum for the transaction of business
of each respective committee is a majority of the members. A
quorum for the transaction of business of the Board of Directors is thirty-one (31) members, including past presidents.
(b) Internet Voting
(1) If there is business that a majority of the Executive Committee deems necessary to determine before the next scheduled
quarterly meeting, Special Board Meeting, or annual meeting,
the matter can be determined by discussion and vote over the
Internet.
(2) A quorum for an Internet Vote shall be at least thirty-one (31)
Board of Directors Members, including past presidents. All
business transacted by the Internet voting shall be by a majority of the quorum voting.
(3) The business matter under consideration shall be presented
by the Executive Committee as an executive committee motion by email to the email address that each member of the
Board of Directors has provided to the Association. A second
to the motion shall not be necessary. No amendment of the
executive committee motion is permitted.
(4) There shall be a period of discussion no less than three (3) full
business days. A business day shall be considered 8 a.m. to 5
p.m. Central Time.
(5) After the period of discussion a vote shall be held. The period of voting shall be determined by the Executive Committee but shall be no less than twenty-four (24) hours beginning
at 9:00 a.m. the first business day after the discussion period
has ended. One Motion to Table is allowed but must be made
during the discussion period. If there is a Motion to Table and
a second to the motion, which must be made during the discussion period then after the discussion period, there will be a
voting period of not less than twenty-four (24) hours to vote on
the Motion to Table beginning at 9 a.m. on the first business
day after the discussion period has ended. If the Motion to Table passes by a majority of those voting on the Motion to Table,
then the business matter subject to the vote will be placed on
the agenda for the next regularly scheduled quarterly or annual
meeting. If the Motion to Table does not pass, there will be an
additional voting period of not less than twenty-four (24) hours
beginning at 9 a.m. on the first business day after the vote on
the motion to table expires to vote on the matter under consideration.
(6) Members shall vote according to the instructions included in
the email with the proposed business matter. Once a vote is
cast, the vote cannot be changed. The votes shall be counted
by the Executive Director Chief Executive Officer and published to the Board of Directors by email and to the membership of the organization by the regular procedures for such
business matters. There shall be no secret ballots. The Executive Director Chief Executive Officer shall ensure that the
ballot cast by each person is visible to the other voters as the
ballots are cast.
(7) At the next regularly scheduled quarterly or annual meeting,
the Executive Committee Motion and resulting vote of any
business conducted by Internet voting under this section will
be included on the Agenda for the meeting and reported to
the Board of Directors. At this time, a motion to reconsider the
matter may be made by a member of the Board of Directors.
A Motion to Reconsider shall require a majority of the quorum
present at the beginning of the regularly called meeting to be
approved. There shall be no discussion on the Motion to Reconsider. If the Motion to Reconsider is approved, the matter will be placed on the agenda under “Old Business.” Discussion and voting will be as any other business item on the
agenda.
Article XIII—Amendment
These bylaws may be amended by majority vote of the members
present and voting at any annual or special meeting of the membership.
Article XIV—Dissolution
Upon the dissolution of the Association, the Board of Directors of
the Texas Criminal Defense Lawyers Association shall, after making provisions for the payment of all liabilities of the Association, dispose of the
assets of the Association exclusively for the purpose of the Association
in such a manner, or to such organization or organizations organized
and operated exclusively for the charitable, education, religious or scientific purposes as shall at the time qualify to exempt said organization or
organizations under Section 501(c)(3) or 501(c)(6) of the Internal Revenue Code of 1954, or the corresponding provisions of any future United
States Internal Revenue Law, as the Board of Directors shall determine.
Any such assets not so disposed of shall be disposed of by a Court of
proper jurisdiction of Travis County, Texas, exclusive for such purposes
or such organization or organizations as said Court shall determine,
which are organized and operated exclusively for such purpose.

SIGNIFICANT DECISIONS REPORT

It was a slow post-holiday
month, but at least one branch of
our government remained chill in
January. We have more unsuccessful
COVID-19 litigation in both state
and federal court with the normal
consolation prize of really strong
language for some future situation
with a perfect set of facts. Check
out Weatherly v. State, below, for
a case which might have PDR legs—it involves
the right to redress (or lack thereof) when a court
orders potentially unconstitutional sex-offender
registration requirements by way of nunc pro tunc
order.
TCDLA thanks the Court of Criminal Appeals for
graciously administering a grant which underwrites the
majority of the costs of our Significant Decisions Report. We
appreciate the Court’s continued support of our efforts to keep
lawyers informed of significant appellate court decisions from
Texas, the United States Court of Appeals for the Fifth Circuit,
and the Supreme Court of the United States. However, the
decision as to which cases are reported lies exclusively with
our Significant Decisions editor. Likewise, any and all editorial
comments are a reflection of the editor’s view of the case, and
his alone.
Please do not rely solely on the summaries set forth below.
The reader is advised to read the full text of each opinion in
addition to the brief synopses provided.
This publication is intended as a resource for the
membership and I welcome feedback, comments, or
suggestions: kyle@texasdefensefirm.com (972) 369-0577.
			Sincerely,

United States Supreme Court

The United States Supreme Court did not hand down any
published opinions since the last Significant Decisions Report.

Fifth Circuit

United States v. Bonilla-Romera, 984 F.3d 414 (5th Cir.
2020)
Issue. Can a trial court graft the sentencing range for
second-degree murder onto the offense of first-degree murder
to punish a defendant who is constitutionally ineligible for
first-degree sentencing (life imprisonment or death) because
he was under the age of 18 when he committed his offense?
Facts. Defendant was involved in a gang-related murder
when he was 17. The government tried him as an adult and
he ultimately pleaded guilty to first-degree murder under 18
U.S.C. §1111(b). Because this provision required a sentence
of either death or life imprisonment but Miller v. Alabama,
567 U.S. 460, 479 (2012), and Roper v. Simmons, 543 U.S. 551

(2005) prohibit both punishments for a defendant under the
age of 18 at the time of his offense, the district court severed
these provisions from the statute. The district court concluded
that §111(b) authorizes the punishment of such an individual
for “any term of years or for life” and sentenced the defendant
to 460 months. Defendant argued that the sentencing range
fashioned by the trial court did not reflect a severance of
unconstitutional provisions, but a merging of first- and
second-degree murder sentencing ranges to invent a totally
new sentencing range.
Holding. Yes. When a portion of a statute is
unconstitutional “the traditional rule is that the
unconstitutional provision must be severed unless the statute
created in its absence is legislation that Congress would not
have enacted.” Seila Law LLC v. Consumer Fin. Prot. Bureau,
140 S.Ct. 2183, 2209 (2020). There is no indication Congress
would have decriminalized murder had it legislated with the
benefit of the Miller and Roper decisions. Courts must use
the test from United States v. Booker to craft a constitutional
statute by excising the unconstitutional provisions. 543 U.S.
220 (2005). Booker requires the court to retain portions of
the statute that are (1) constitutionally valid, (2) capable of
functioning independently, and (3) consistent with Congress’
basic objectives in enacting the statute. Because the federal
murder statute provides a sentencing scheme, and seconddegree murder is a lesser-included offense of first-degree
murder the outcome under Booker would be to excise the
totality of the first-degree sentencing range and simply apply
the second-degree sentencing range.
Comment. The prosecution and defense had agreed to
a 30-year sentence which the trial court rejected. Then in
defendant’s sentencing hearing the prosecution argued for a
35-year sentence. It baffles me why there are so many cases
where the judge rejects a plea agreement, then in sentencing
the prosecution argues for more than what they had negotiated
as a fair punishment.
United States v. Thompson, 984 F.3d 431 (5th Cir. 2021)
Issue. Does the combination of hypertension, high
cholesterol, and a previous stroke present the type of
extraordinary circumstances meriting compassionate release
(early prison release) during the COVID-19 pandemic for
an inmate who has served only eight of his twenty years of
imprisonment.
Facts. Defendant, an inmate at FCI Texarkana, presented
a request for compassionate release on account of underlying
health conditions during the COVID-19 pandemic. Defendant
cited hypertension, high cholesterol, and a stroke he suffered
over ten years ago as grounds making him uniquely at risk
to COVID-19. Procedurally his request was first presented
to the warden of the prison who recognized that Defendant
presented “legitimate concerns and fears about the spread
and effects of COVID” but ultimately denied the request.
Defendant then presented his motion to the district court
who rejected his request as well.
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Holding. No. Compassionate release is governed
(though not dispositively) by § 1B1.13 of the United States
Sentencing Guidelines (“Guidelines”). The Guidelines
provide that compassionate release should be granted only
for “extraordinary and compelling” reasons. The Guidelines
provide four “extraordinary and compelling reasons” for
consideration (1) medical conditions, (2) age, (3) family
circumstances, and (4) other. Medical conditions are limited
to terminal illness or conditions where the defendant
is substantially unable to provide self-care. Defendant’s
conditions are managed effectively by medication, his
conditions are common conditions, and there is no indication
that he is at higher risk than the average inmate. Some courts
have found underlying health conditions combined with
the COVID-19 pandemic to justify release under “other”
considerations, but courts which have granted this form of
compassionate release have done so for “defendants who had
already served the lion’s share of their sentences and presented
multiple, severe, health concerns.”
United States v. Morton, 984 F.3d 421 (5th Cir. 2021)
Issue. Does the good faith exception to the exclusionary
rule apply where an officer relied on an invalid search
warrant authorizing the search of a cell phone photographic
evidence of drug trafficking where that officer’s investigation
and accusation led only to the conclusion that the defendant
possessed personal quantities of drugs?
Facts. Defendant was stopped for speeding. After officers
smelled marijuana in his vehicle, defendant consented to a
search of the vehicle. Officers found 16 ecstasy pills, a small
bag of marijuana, a glass pipe, children’s school supplies, a
lollipop, 14 sex toys, and 100 pairs of women’s underwear. The
arresting officer became concerned the defendant might be
a pedophile and applied for a search warrant of defendant’s
three cellphones. In his application the officer did not mention
any concerns about child exploitation, instead he expressed
his desire to seek more evidence of drug activity based on his
many years of experience. A warrant was authorized and the
arresting officer eventually found 19,270 images of sexually
exploited minors. In the trial court, the defendant challenged
the probable cause supporting the warrant issuance and
the government argued the good faith exception to the
exclusionary rule.
Holding. No. The good faith exception allows officers
to rely on a defective warrant unless the warrant “so lacked
indicia of probable cause that the officers’ reliance on it was
entirely unreasonable” citing United States v. Leon, 468 U.S.
897, 923 (1984)(cleaned up). The probable cause affidavit
sought permission to search contacts, call logs, text messages,
and photographs. Separate probable cause is required to
search each of these categories. Citing Riley v. California,
573 U.S. 373 (2014). While it is logical to believe that texts,
call logs, and contacts might contain information pertaining
to the purchase of drugs the defendant possessed, the same
cannot be said about his photographs. The officer’s assertion
that co-conspirators often take pictures of their drugs and
their drug proceeds was not pertinent to what the offense for
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which defendant was being accused. Defendant was accused
of drug possession, not drug trafficking. Nor did the facts
surrounding his arrest did not give rise to an assumption that
he was trafficking. “Under these facts, reasonably well-trained
officers would have been aware that searching digital images
on [defendant’s] phone—allegedly for drug trafficking-related
evidence==was unsupported by probable cause.” Thus, the
good faith exception to the exclusionary rule does not apply.
Comment. Watch this space. The good faith exception to
the exclusionary rule is popping up on the radar more and
more.

Texas Court of Criminal
Appeals

Ex parte Casey, WR-90,442-01 (Tex. Crim. App, 2021)
(not designated for publication)
Issue. Can a Brady violation render a guilty plea
involuntary when the matter not disclosed rebuts an
affirmative representation made by the prosecutor or in the
discovery?
Facts. Defendant shot at two police officers at nighttime
in an alleyway. He was subsequently charged and convicted
with aggravated assault on a public servant and sentenced
to 25 years. The proceeding in the trial court appears to
have been an open plea of guilty (a guilty plea followed by
sentencing hearing). Defendant filed the instant writ of habeas
corpus alleging that the prosecutor withheld a crucial fact
which officers testified to at defendant’s punishment hearing:
that they did not identify themselves as police officers. Trial
counsel provided an affidavit indicating that the discovery
provided by the State indicated that officers identified
themselves repeatedly. Appellate counsel provided an affidavit
that the officers’ failure to identify was not contained in
the discovery. Defendant testified that he would not have
pleaded guilty if he had known this favorable evidence, that
evidence was improperly withheld under Brady v. Maryland,
and that his plea was involuntary. The trial court found that
the alleged failure to identify was either untrue or unknown
to the prosecutor and that the Brady violation is based on
speculation.
Holding. Yes. At least here it did where the discovery
materials affirmatively establishes that officers identified
themselves and their testimony in punishment proved
otherwise. The possibility of the prosecution’s ignorance
of the failure to identify evidence is irrelevant to a claim of
involuntary plea.
Concurrence (Keel, J.)(joined by Hervey, Richardson
and Walker, JJ.). “The prosecution has an inescapable duty
to disclose favorable evidence, even if it is known only to the
police.” A Brady violation can render a guilty plea involuntary,
particularly where a defendant is affirmatively misled about
the prosecution’s case—as he was here.
Dissent (Keller, J.)(joined by Yeary, Slaughter, and
McClure, J.J.) It is unsettled whether Brady applies to a guilty
plea. Brady definitely does not require the disclosure of all
exculpatory evidence prior to the guilty plea. Affirmative

false representations by the State may render a guilty plea
involuntary. Here, the exculpatory evidence was revealed
during the punishment stage of trial and counsel did not
complain at that time. All of these dilemmas and nuances
aside, the false representation that officers repeatedly
identified themselves when they did not identify at all is
neither material nor prejudicial. Defendant testified in his
hearing that he knew the two individuals he shot at were
police officers. This fact, alone, eliminates the possibility of
materiality or prejudice under a claim of involuntary plea, or
even ineffective assistance of counsel (for failing to request a
mistrial during sentencing).
Comment. There is clearly a split among the judges
on the Court here. We may someday see a more nuanced
and published opinion on this issue. Should that day come,
I would hope that the fact that the prosecution successfully
induced the Defendant into giving up the details of his guilt is
not a basis for forgiving the wrongfulness of the inducement.
A criminal defendant has a constitutional right to withhold
information, stand behind the presumption of innocence, and
demand the State satisfy its burden. We don’t celebrate these
rights because we love guilty people going free. We celebrate
them so they remain intact for the falsely accused staring
down the most lopsided fight in history.

1st District Houston

The First District Court of Appeals in Houston did not
hand down any significant or published opinions since the last
Significant Decisions Report.

2nd District Fort Worth

Weatherly v. State, No. 02-19-00394 (Tex. App.—Ft.
Worth, Jan. 7, 2021)
Issue. (1) May a trial court, years after entering its
judgment, enter a nunc pro tunc order to add an omitted
sex-offender-registration requirement and a finding that the
victim was under the age of 17? (2) Is the application of sexoffender-registration requirements to a person convicted of a
non-sex-offense unconstitutional?
Facts. In 2015, defendant pleaded guilty to unlawful
restraint and was sentenced, pursuant to an open plea of guilty
(plea without punishment recommendation), to 15 years
confinement. The trial court’s judgment reflected that sexoffender-registration requirements did not apply and that the
age of the victim at the time of the offense was “N/A.” In 2019,
the trial court entered a nunc pro tunc order (its fourth in a
series dating back to 2017) amending the judgment to reflect
that sex-offender registration requirements apply and that the
age of the victim was “younger than 17 years of age.”
Holding. (1) Yes. “A judgment nunc pro tunc is the
appropriate avenue to make a correction when the court’s
records do not mirror the judgment that was actually
rendered.” Such orders are limited to the correction of
clerical errors, but not errors which were the result of judicial
reasoning. “When the law requires the trial court to enter a
particular finding in the written judgment of conviction, the
trial court retains no discretion to do otherwise, and the failure

of the trial judge to do so is not an error of judicial reasoning
but rather an error of clerical nature.” Chapter 62 of the Texas
Code of Criminal Procedure requires a judgment convicting
a defendant of unlawful restraint include sex-offenderregistration requirements and a child victim’s age. These are
clerical acts which involve no judicial reasoning. (2) Dodged
– no jurisdiction. “Just as a trial court may not correct errors
that are the result of judicial reasoning via nunc pro tunc . . .
we do not have authority to review the underlying conviction
or other ancillary matters related to the conviction.”
Concurrence (Sudderth, C.J.). Urges the Court of
Criminal Appeals to reconsider what constitutes “judicial
error” and what constitutes “clerical error.” The error corrected
in this case should be considered “judicial error” not subject
to a nunc pro tunc. Procedural due process rights are denied
by the binding standard that the majority has to follow.
Dissent (Wallach, J.). Defendant objected and then
appealed when the registration requirements were imposed.
Defendant may seek redress on appeal regarding the
constitutionality of imposing a sex-offender-registration
requirement. Because such a requirement has not rational
relation to the government’s interest in heightened public
awareness of and protection from sexual offenders,
imposing a sex-offender-registration requirement here is
unconstitutional.
Comment. To challenge the validity of an unconstitutional
condition imposed in sentencing a defendant must object at
the time of sentencing. This is typically the rule imposed for
probation conditions, but it has also been applied to certain
trial court findings, including age-of-victim. Keller v. State,
125 S.W.3d 600, 606 (Tex. App.—Houston [1st Dist], 2003).
Now, you might ask “how does a defendant object when a
condition is not imposed at sentencing?” It’s actually simple:
COUNSEL: 		
I object to you making
that finding
COURT: 		
I didn’t
COUNSEL: 		
Then, I appeal!
COURT: 		
???
I guess habeas relief still remains a potentially viable
option for the defendant in this case. Ex parte Chamberlain,
352 S.W.3d 121, 122 (Tex. App.—Ft. Worth, 2011). Indeed, the
defendant attempted this. But when the case was forwarded to
the Court of Criminal Appeals, the State successfully argued
(with their fingers crossed behind their backs, I guess) that
the defendant has direct appeal remedies which he must first
exhaust in the Ft. Worth Court of Appeals. This was surely
fantastic news for the defendant to hear—that the State agrees
he should have his day in court. But lo, the State made the
opposite argument in the Ft. Worth Court of appeals. So, in
the CCA, the State argued the defendant must pursue his
ability to seek redress in the COA. And in the COA, the State
argued the defendant cannot seek redress in the COA. Is this
“see[ing] that justice is done?” See Tex. Code Crim. Proc. Art.
2.01.

3rd District Austin

The Third District Court of Appeals in Austin did not
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hand down any significant or published opinions since the last
Significant Decisions Report.

4th District San Antonio

The Fourth District Court of Appeals in San Antonio did
not hand down any significant or published opinions since the
last Significant Decisions Report.

5th District Dallas

The Fifth District Court of Appeals in Dallas did not
hand down any significant or published opinions since the last
Significant Decisions Report.

6th District Texarkana

The Sixth District Court of Appeals in Texarkana did not
hand down any significant or published opinions since the last
Significant Decisions Report.

7th District Amarillo

Ex parte McManus, No. 07-20-00152-CR (Tex. App.—
Amarillo, Jan. 26, 2021)
Issue. After a year of pretrial confinement for two
nonviolent offenses, and amidst the COVID-19 pandemic, is
defendant’s argument that he cannot afford bail and has health
conditions making him an increased risk for COVID-19 a
sufficient basis for reduced bail without supporting evidence?
Facts. Defendant failed to appear for his Evading Arrest
jury trial. He was subsequently arrested on the new charge of
Failure to Appear. Nearly a year after his arrest, defendant filed
an application for writ seeking personal bond or reduction in
bond to $10,000. He articulated the following bases for relief:
(1) more than 1-year of custody, (2) nonviolent offenses, (3)
health concerns pertaining to his pre-existing health condition
and the COVID-19 pandemic, (4) lack of resources to afford
his current bail. The district court set bond at $200,000 in both
cases. Defendant argued on appeal that his bail is oppressive
and calculated to punish him for his failure to appear.
Holding. No. “While [defendant’s] argument has the
potential of being persuasive due to the unprecedented delays
in trial being experienced due to the COVID-19 pandemic,
[defendant] has not provided any evidence supporting his
position on these points and the record before us contains
none.” Texas Code of Criminal Procedure Article 17.15
provides the appropriate factors for determining the amount
of bail; they include: the ability to make bail, work record,
family ties, length of residency, prior criminal record,
compliance with the provisions and conditions of any previous
bond. Defendant did not present evidence on these factors,
he presented mere argument. The record failed to establish
his financial inability or his unique medical vulnerabilities
which he presented as bases for reduced bail. Courts “must
be innovative in dealing with the delicate balance between an
accused’s right to be released on reasonable bail pending trial
and the unparalleled delays courts are experience in the trial
of pending offenses.” However, a court cannot be faulted for
failing to invent solutions when the record is devoid of factual
support.
Comment. I half agree. According to the State’s briefing,
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this matter was resolved in the trial court without a hearing and
without consideration of evidence. In that regard, the record is
insufficient to substantiate the defendant’s medical condition.
However, I believe that a year of pretrial confinement, having
not posted bail, is prima facia evidence that the defendant can’t
make bail. I may have just made that rule up – but it seems like
a pretty solid one.

8th District El Paso

The Eighth District Court of Appeals in El Paso did not
hand down any significant or published opinions since the last
Significant Decisions Report.

9th District Beaumont

The Ninth District Court of Appeals in Beaumont did not
hand down any significant or published opinions since the last
Significant Decisions Report.

10th District Waco

The Tenth District Court of Appeals in Waco did not
hand down any significant or published opinions since the last
Significant Decisions Report.

11th District Eastland

The Eleventh District Court of Appeals in Eastland did
not hand down any significant or published opinions since the
last Significant Decisions Report.

12th District Tyler

The Twelfth District Court of Appeals in Tyler did not
hand down any significant or published opinions since the last
Significant Decisions Report.

13th District Corpus Christi/
Edinburg

The Thirteenth District Court of Appeals in Corpus
Christi/Edinburg did not hand down any significant or
published opinions since the last Significant Decisions Report.

14th District Houston

Bleimeyer v. State, No. 14-18-01082-CR (Tex. App.—
Houston [14th Dist.], Jan. 7, 2021)
Issues. This case is an injury-to-child-by-omission
arising from allegations that defendant-stepmother, together
with her husband, starved her stepson to near death. The most
significant issues presented include: (1) Can a stepmother
who disclaims responsibility for a stepchild avoid omissionculpability when she has a history of at least fulfilling some
parental responsibilities for the injured child? and (2) When a
stepmother presents evidence that she merely sat idly by while
her husband starved her stepchild, is she entitled to a lesserincluded offense instruction on child endangerment?
Facts. Defendant was the stepmother of a starving fiveyear-old child. A doctor who ultimately treated the child for
his injuries reported that the child was terribly malnourished
and underweight (one pound shy of what W.H.O. would
classify as a famine victim). The doctor described the
condition as chronic starvation with the onset of liver and
kidney failure and near death. In addition to the complainant,

the defendant had five children of her own, and two mutual
children with the complainant’s father. Defendant indicated
that the complainant was “part of the family and participated
in family events.” Defendant testified that her relationship with
complainant was similar to a nephew, but that complainant
called her “mom.” In addition to managing the household,
defendant assumed the responsibility of complainant’s medical
visits. Defendant’s children testified that their mom was in
control of the household and that their mom and stepfather
would starve the complainant as a form of discipline. On one
occasion defendant prevented her longtime friend from taking
the child to the hospital for his starvation. On another occasion
defendant’s son got into a physical altercation with defendant’s
husband about complainant’s care. This physical altercation
culminated in the defendant and her husband fleeing the
home with the complainant to avoid the police. Defendant,
her husband, and defendant’s niece all testified that there was
an explicit agreement in the relationship that defendant would
care for her own children and husband would care for his own
children (i.e. the complainant). Defendant also presented
evidence that she never actually punished the complainant
herself, that her husband and complainant only lived with her
off-and-on, that her husband was abusive toward her, and that
she was prohibited from doing anything with the complainant
without her husband’s permission. Much of this evidence was
controverted.
Holding. (1) No. “To be convicted of injury to a child
by omission, a defendant need not have an in loco parentis
relationship with the child—that is, the defendant need not
assume all the duties of a parent.” The record reflects ample
evidence that defendant assumed care over the complainant
and would lead a reasonable person to assume she accepted
responsibility for the child’s nourishment and wellbeing. (2)
No. A lesser-included instruction is required when: (1) the
lesser-included offense is included within the proof necessary
to establish the charged offense, and (2) there is some (more
than a scintilla) of evidence that suggests that if the defendant
is guilty, she is only guilty of the lesser-included offense. The
defensive evidence which painted a picture of the defendant
having a more passive role did not refute the causation
element of injury to a child. “The evidence does not show
that appellant’s omissions merely placed the complainant in
danger of injury, rather than caused injury.”
Comment. Defendant went on Dr. Phil and said she
was busy with her other kids and that feeding her stepson
was not her responsibility. Defendant’s biological children
understandably did not have many good things to say about
her—at trial or on Dr. Phil.
Root v. State, No. 14-19-00075-CR (Tex. App.—
Houston [14th Dist.] Jan. 21, 2021)
Issue. This case involves the seven-day requirement for
registering as a sex offender after release from prison. The
statute defines compliance as a meeting occurring either
within a seven-day-literal window, or a seven-day-expanded
window (the earliest day the police choose to meet). Where
the State specifically alleges that a defendant failed to report his

new email address within seven days of release from prison,
may the State rely on the seven-day-expanded definition in
the statute to convict at trial?
Facts. In July 2015 defendant was released from prison
and went to Houston PD to set up his sex-offender registration.
Houston PD set up a meeting for November 2015. At the
November meeting defendant completed a “registration
update form” where he verified “Email: None.” Three months
later, defendant admitted to an investigator that he had the
email address RodRoot69@gmail.com. It was shown that
this address was created on August 10, 2015 (one month
after release, three months prior to his registration meeting).
The State charged the defendant with failure to register—by
failing to provide his email address within seven days of release
from a penal institution. Defendant argued the State’s theory
was impossible because he did not create the email address
until the 13th day after his release. The State argued that the
indictment language was unimportant and that the statutory
seven-day requirement is broader than a literal seven-day
period. Under the statute, the seven-day requirement also
means a date that is on “the first date the local law enforcement
authority . . . allows the person to register . . . “ The State’s
argument followed: because defendant’s seven-day window
was expanded to a date after the creation of the email, the law
required the defendant to disclose it at his meeting.
Holding. No. Sufficiency of evidence is evaluated against
a hypothetically correct jury charge. An unproven allegation is
to be included in the hypothetically correct jury charge when
the variance between the allegation and proof is material. The
Court of Criminal Appeals has identified three categories of
variance:
(1) a statutory allegation that defines the offense, which is
either not subject to a materiality analysis, or, if it is, is always
material; the hypothetically correct jury charge always will
include the statutory allegations in the indictment;
(2) a non-statutory allegation that is descriptive of an
element of the offense that helps define the allowable unit of
prosecution, which is sometimes material; the hypothetically
correct jury charge sometimes will include the non-statutory
allegations in the indictment and sometimes will not;
(3) a non-statutory allegation that has nothing to do with
the allowable unit of prosecution, which is never material; the
hypothetically correct jury charge will never include the nonstatutory allegations in the indictment.
The variance here, the seven-day-literal window the
State pleaded and the seven-day-expanded window the
State proved, is a variance of the first category. The State’s
indictment provided a definition for the offense. The State
did not prove the offense as they defined it. This variance is
material, the hypothetically correct jury charge incorporates
only the definition from the indictment, and the evidence is
therefore insufficient. Defendant could not have reported the
existence of rodroot69@gmail.com within seven days of his
release from prison, because it did not yet exist on that date.
Comment. A quick TDCJ offender lookup shows the
defendant was born in 1969.
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