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My Personal Thoughts
GRANT M. SCHEINER

My Map Beats Senator
Huffman’s Map

Texas appellate court justices, state and local lawyer
organizations, minority interest groups, rural lawyers, and
elected officials from across the political spectrum breathed a
sigh of relief when Senator Joan Huffman (R-Houston) qui‑
etly pulled from consideration on Friday afternoon, April 9,
2021, her legislative proposal to blow up the intermediate ap‑
pellate court system and cut the number of districts from 14
to seven.
But if my sources are correct, Sen. Huffman, Lt. Gov.
Dan Patrick, “Texans for Lawsuit Reform,” and others are an‑
gling for a special legislative session later this year, which may
(among other things) reintroduce some version of an appel‑
late court redistricting map that has drawn sharp rebuke
from Republicans and Democrats alike.
During a livestream hearing before the Senate Commit‑
tee on Criminal Jurisprudence on April 1st, dozens of re‑
spected, high-profile witnesses testified that Huffman’s SB 11
was expensive, unnecessary, created instability in the inter‑
mediate appellate system at a time when a tsunami of back‑
logged cases requires stability, and threatened to substantially
reduce the number of minorities who will serve as justices.
Past TCDLA President David Botsford vigorously argued that
if certain appellate districts have too many cases, it would be
easier and far less expensive to give the overburdened courts
more resources. (A recent cost-analysis from the non-parti‑
san Office of Court Administration revealed that Huffman’s
proposal would cost taxpayers nearly $40 million in the first
two years for courthouse construction, etc., and would save
less than $3 million per year after that.)
Meanwhile, lurking in the background of the SB 11 de‑
bate like that shadowy, hat-wearing Benny Watts character
in The Queens Gambit, were the political implications of a
redrawn appellate map. Senator Nathan Johnson (D-Dallas)
observed that Huffman’s redistricting plan — which the bill’s
supporters insist is actually a “restructuring” plan — would
likely result in five Republican districts and two Democratic.
For her part, Huffman claimed she was completely un‑
aware of and had not even considered the partisan break‑
down of the proposed map. Rather, it was merely about effi‑
ciency and mandating a more even distribution of appellate
cases.

At least for now, I think we should take Senator Huffman
at her word. Let’s assume this isn’t about politics or as several
witnesses derided, “a solution in search of a problem.” Let’s
assume this is about efficiency and evening out judicial work‑
load. Preferably without spending too much money.
Unfortunately, a careful review of Huffman’s map shows
that it fails to accomplish its purported goals. It also absurdly
combines Dallas and Austin into a single district, silences El
Paso culturally and politically by combining it with Midland/
Odessa and roughly one third of the rural Republican coun‑
ties in west Texas, and bizarrely sets aside the same number
of districts — one! — for Greater Houston as it does the farless populated Texas Panhandle.
When I saw Huffman’s map and watched the commit‑
tee debate on livestream, I (perhaps in a state of delusion)
thought, “I bet I could draw a better map.” So, I powered up
seasons one and two of Fauda on Netflix (10/10, by the way)
and constructed my own version during breaks. In the inter‑
est of transparency, I must say I believe appellate redistrict‑
ing is ill-conceived, poorly timed, wasteful, and looks suspi‑
ciously like a power-grab at a time when Texas’ political land‑
scape may be slowly shifting.
Nevertheless, if we were to draw a fair appellate map
with an even case distribution — and for some crazy ridic‑
ulous reason we had to have exactly seven districts — then I
submit my own version is clearly better than the one Senator
Huffman offered.
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Methodology and Analysis
In order to ensure a balanced distribution of cases across
the seven new appellate districts, the Scheiner Plan would di‑
vide the total number of filed appeals by seven. According
to the Annual Statistical Report for the Texas Judiciary for
Fiscal Year 2019, available at www.txcourts.gov/statistics/an‑
nual-statistical-reports/, there were 9,401 civil and criminal
appeals in the last non-pandemic year. So, unless you want
to artificially adjust the numbers to keep current justices per‑
petually employed, this means each of the seven new pro‑
posed districts should handle an average of 1,343 cases. Each
district should employ 11 justices. (There are currently 80
intermediate appellate justices in Texas; my plan calls for 77.)
“Houston” (purple) - With a 2019 appellate caseload of
1,492, Harris County would be the most active district. Un‑
fortunately, there is no way to shrink the case load without
transferring cases to another district or cutting up Harris
County. Note: This is precisely why Harris County and its surrounding area have two appellate districts in the current system.
“Gulf Coast/Border” (pink) - This district would give
voice to Latinx voters and, as with Districts 1, 3 and 6, likely
ensure justice positions for people of color. The Main Court
could be in the existing structure in Corpus Christi (with
some office expansion) and a Satellite Court could be in the
existing structure for the El Paso Court of Appeals. Unlike
the Huffman Map, the Scheiner Map’s Gulf Coast/Border
District would connect El Paso with communities that are
more culturally and politically similar than the conservative
rural areas of west Texas.
“South Central” (Blue) - If we must put Austin together
with another large city in order to balance the case numbers,
it makes far more sense to pair it with nearby San Antonio
than Huffman’s suggestion of Dallas. You could have a Main
Court in San Antonio and a Satellite Court in Austin, using
existing structures.
“Northwest” (green) - This district would be insanely
large. But it illustrates just how heavy the caseload is in ur‑
ban jurisdictions versus rural. Tiny Harris County, all by it‑
self, has a larger caseload than the entire green area in the
Scheiner Map. In fact many of the counties in the Northwest
district had zero or only a handful of appellate cases in 2019. I
would suggest a Main Court at the existing structure in Ama‑
rillo (with expanded offices) and a Satellite Court in Midland.
These courts should make frequent use of Zoom for oral ar‑
guments, in order to cut down on lawyer travel expenses.
“Ft. Worth/Waco” (orange) - Ft. Worth would be the big‑
gest fish in this pond. It could house the Main Court in an
existing structure. Perhaps Waco could use an existing struc‑
ture for a Satellite Court.
“Dallas/Tyler” (purple) - I would have loved to put Dal‑
las together with Ft. Worth, but the total caseload would be
too high. (Sorry, Tyler, you’re going with Dallas and perhaps
you can have a Satellite Court.)
“East Texas” (yellow) - Main Office would be at the exist‑
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ing structure in Beaumont. To save money, this district could
share a Satellite Office with District 6 in Tyler.
Obviously, anyone can draw a map. In fact, it doesn’t
take much effort to draw an appellate court redistricting map
that is fair, efficient, politically balanced, and provides for an
even distribution of cases. While it’s still highly questionable
whether appellate redistricting is necessary or advisable, we
know that Senator Huffman, Lt. Governor Patrick, and others
can do much better in attempting to meet their stated goals.
If they come back with a map that’s even remotely sim‑
ilar to the one Senator Huffman pulled from consideration,
we’ll know their intention is something other than what
they’ve told us.

Executive Officer’s Perspective
MELISSA J. SCHANK
“As the world becomes a more digital place, we cannot forget about the
human connection.”
-Adam Neumann

Connecting

I

t has been more than a year that we have been separated.
The staff has worked remotely in shifts, venturing into the
office as needed. But now we are all back in the office, working
hard to ensure we have everything in place for our upcoming
seminars, as well as providing the best possible service for
our members and support for our legislative team.
Work at the legislature started slowly, as lobbyists didn’t
even know if they would be able to meet in person with rep‑
resentatives. The legislative team, under the leadership of Bill
Harris, has nevertheless visited the Capitol repeatedly, with
many of our members testifying into the early hours of the
morning.
Otherwise, life begins to return to normal. We recently
held our first in-person program of 2021 in McKinney, and
we will travel to Galveston next week for the Resistance
theme seminar. On May 7 in Dallas, things really begin to
pick up with the popular 14th-annual DWI Defense. And
you know we’re busy gearing up for Rusty Duncan. Please
note that we’re providing virtual options for both the DWI
Defense and Rusty Duncan.
In-person Rusty will reflect the times we live in now.
We will be following current CDC guidelines (though they
may change at any time). We will require attendees to wear a

Last in person Rusty Duncan

mask, seated one person per six-foot table. Several additional
rooms will allow you to view the event remotely, separated
from the main ballroom.
We have also limited social and other events typically
held at Rusty due to existing health concerns. But we will host
an Awards Banquet Dinner to honor all our 2020 and 2021
award recipients. Congratulations to these honorees:
TCDLA Hall of Fame
Bill Wischkaemper (2020)
Jim Darnell (2020)
Mark Stevens (2021)
Mark G. Daniel (2021)
TCDLA Percy Foreman Lawyers of the Year
Michael Ware (2020)
Robert Callahan (2020)
Clay Steadman (2021)
Allen D. Place Jr. (2021)
TCDLA Charlie Butts Pro Bono Award
Allison Clayton (2021)
TCDLA Rodney Ellis Award
Jay Freeman (2020)
Jessica Priest (2021)
Friday evening, the Annual Membership Party sports a
TCDLA 5-0 theme: Wear your fanciest beach duds. Be ad‑
vised that a party precludes maintaining six feet of separation
or any basic monitoring of CDC protocol that evening. That
said, only about half our regular number can be accommo‑
dated under those guidelines. If you can’t attend in person,
choose the virtual option. Either way, you will have the op‑
portunity to go back and view a recording of the entire sem‑
inar.
You won’t want to miss the speakers scheduled for Sat‑
urday. And after the last presentation, of course, TCDLA will
hold our annual members meeting, which you can attend in
person or watch live on Facebook. There we’ll swear in our
new president, Michael Gross, officers, and new and renew‑
ing board members. We hope you will stay connected, one
way or another, with TCDLA and all our members!
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Editor’s Comment
SARAH ROLAND

It’s been an
honor

I

t’s been one of my greatest pleasures to serve TCDLA as
editor since Michael Gross entered the officer chain as
secretary 5 years ago. The time has come, however, for me
to step aside and allow new, fresh ideas and perspectives be
involved. I have submitted my resignation as Editor of the
Voice effective June 25, 2021. I will remain in an advisory
capacity and will continue to serve TCDLA, but will be
passing along the torch. This is certainly a bittersweet
moment for me.
The Voice is bigger than any individual editor or author,
and it always will be. It is a collective effort. Last March, I
asked Jeep Darnell and Clay Steadman to join me as assistant
editors. They graciously agreed, and I will be forever grate‑
ful. You never know what life is going to bring, and as the
world was adapting and adjusting to a new normal during
COVID-19, my family’s world turned upside down. In July,
out of nowhere, my then four-year-old, Sam, suffered dev‑
astating medical issues. They have been ongoing but thank‑
fully we are in a much better place now. It was Jeep and Clay
who stepped in and picked up the slack with the Voice since
my focus was completely on Sam. It was Melissa Schank who
reassured me and kept things going. TCDLA has a real trea‑
sure in Melissa. And, recently, we added Amanda Hernandez
to the fold. She has already exhibited editing prowess. It has
been wonderful to have Jeep, Clay, and Amanda as part of
this editorial team. We have certainly worked well together.
My only regret is that I waited much too long before I re‑
cruited their assistance.
I have been blessed to work with giants like Buck Files,
to talk to him each month, to read his columns, and to see
him through to his 250th article. We all reaped the benefits of
Michael Mowla’s SDR’s and are now benefitting equally from
Kyle Therrian’s. Robert Pelton has consistently fielded calls
and made sure we stay out of hot water ethically. The Chapter
and Verse (Allison Mathis) and From the Front Porch (Dean
Watts) columns are great additions. I have had the humbling
duty of editing feature articles by lawyers much more experi‑
enced than me. I learn something new every month. I know
we all do. These authors are the people who have tirelessly
contributed month after month for the benefit of all of us.
They are ones who should be thanked.
Michael Gross, thank you so much for having suggested
me to fill this role when you joined the officer chain five years
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ago. It’s hard to believe it’s been that long now. I would like
to think I have made a positive impact on the Voice and will
be leaving it better than when I began. That’s always been my
goal, at least. I have certainly enjoyed the work and the op‑
portunities this position has provided.
Thank you, George, for brainstorming with me and ed‑
iting the editor. George is my brother and best trial partner
hands down.
Thank you all for reading the Voice and for trusting me
to be your editor for so long. Thank you for all your submis‑
sions. Thank you for all your feedback – both good and bad.
We value it all. Truly. Keep it coming because the goal will
always be to continue to make the Voice a better resource for
our members, and keep on submitting your articles. Your ar‑
ticles are the lifeblood of the Voice.
You likely know I’m a defense lawyer because of my late
dad, George Roland. I’ve mentioned him before in my arti‑
cles. He was the biggest Willie Nelson fan ever, so it seems
appropriate to quote Willie (though somewhat out of context
given the rest of the song) –
Turn out the lights, the party’s over
They say that, ‘All good things must end’
Thank you. It has been an honor.

Strike Force is Not Just For
Young Lawyers
PA U L C. LO O N E Y

I

am fortunate. I’m not headed to jail right now. Given
a trial date of November 30, and firmly believing we
could not receive a fair trial under present circumstances, we
filed an edited version of TCDLA’s COVID-19 continuance
motion. It was summarily denied without discussion, and a
second emergency motion was filed raising the issues that an
expert witness was unavailable and that my co-counsel on
the case is a severe asthmatic who could not and would not
participate until he’d be able to get a vaccine for this virus.
The trial was moved to December 7. I knew that, if or‑
dered to go to trial under COVID restrictions, I could not do
my job up to my own standards, and I would not agree to go
forward. I would have to commit contempt of court and risk
jail, because I could not allow my client to be convicted due
to my reluctance to anger the court. With some trepidation,
I started to prepare myself for being convicted of contempt.
I contacted the Task Force, and several stellar mem‑
bers—Mark Thiessen, president of the Harris County Crim‑
inal Lawyers Association, Nichole Hochglaube, and Mark
Bennett all stepped up. Mark Thiessen and Nicole both ap‑
peared via Zoom at the emergency continuance hearing, and
made their presence known. Knowing lawyers of this caliber
had my back was critical in my going forward and insisting

that this case could not be tried, and a jury simply could not
be selected, under circumstances in which the face of every
venire member and witness was concealed. The trial was con‑
tinued—until April 2021—in the belief that a vaccine can be
provided by that time.
I’ve been doing this for more than 30 years now, and I
still find the Strike Force to be an essential resource when the
going gets tough. None of us can do this work without, occa‑
sionally, having to take a stand that risks our becoming the
defendant, instead of the defender. And when that occurs,
knowing that we’re not alone is invaluable.
PAUL LOONEY brings over 30 years of criminal
defense law to his clients in Houston, throughout
the state of Texas, and across the nation. A graduate of West Texas State University, Mr. Looney
earned degrees in economics and political science
and his Doctorate of Jurisprudence from the South Texas College of Law. Mr. Looney has years of experience in civil and
criminal trials. His law firm is Looney, Smith & Conrad, P.C.
with offices in Houston 281-597-8818 and Hempstead 979826-8484. He can be reached at pclooney@msn.com or (cell)
713-828-7494.

STRIKE FORCE

Providing assistance to lawyers threatened with or incarcerated for contempt of court. Call 512-478-2514 or
email Nicole, nicole@debordelawfirm.com, or Reagan, rwynn@kearneywynn.com.
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Danny Easterling
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Ethics and the Law
D E A N WAT T S

Nuts, the Judge
Wants to See You!

I

t all starts innocently enough. You are in court (pre-pandemic),
doing your usual thing when the court coordinator tells you
the Judge wants to see you. For those of you who got in trouble
in school (I’ll plead the 5th!), you know it’s never a good sign
when an authority figure wants to speak with you. You walk
into chambers, and the Judge says, “So what’s going on with the
Smith case?” What do you do?
Well, first, here are the rules you as a lawyer must follow:
Rule 3.05 of the Texas Rules of Professional Conduct states A
lawyer shall not: (a) seek to influence a tribunal concerning a
pending matter by means prohibited by law or applicable rules
of practice or procedure.
And here are the rules a Judge must follow: Canon 3A of
the Texas Code of Judicial Ethics states that a judge shall accord
to every person who has a legal interest in a proceeding, or that
person’s lawyer, the right to be heard according to law. A judge
shall not initiate, permit, or consider ex parte communications
or other communications made to the Judge outside the pres‑
ence of the parties between the Judge and a party, an attorney,
a guardian or attorney ad litem, an alternative dispute resolu‑
tion neutral, or other court appointee concerning the merits of
a pending or impending judicial proceeding. A judge shall re‑
quire compliance with this subsection by court personnel sub‑
ject to the Judge’s direction and control. This subsection does
not prohibit: (a) all communications concerning uncontested
administrative or uncontested procedural matters.
In my experience, 99% of the time a Judge inquires in this
fashion, it is a harmless attempt to administratively figure out
what is going on in the case; is this going to be a plea or a trial.
This is allowed, but you are skating on thin ice. You can fall
right through unless you are careful. So what should you do?
You really have three options:
You could tell the Judge everything you know about the
case, including your strategies, the state’s weaknesses, etc.
You could reprimand the Judge for unethical conduct, ex‑
plaining that he is on the brink of breaking the law, and if he
does, you must report him to the panel judge.
You could use some common sense, don’t break any rules,
and gracefully get out of the situation.
Option #1 will lead you to possible sanctions with the
state bar. Pursuing Option #1 allows you to play Russian rou‑
lette with your law license. This is not a good option. Option #2
doesn’t work either because there is a good chance that you will
be dealing with this Judge for many, many years. In my experi‑
ence, judges have long memories, and you will make an indeli‑
ble negative imprint on the Judge’s memory for as long as he re‑
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mains on the bench. This leads us to Option #3: common sense.
As mentioned, 99% of the time, when a Judge asks you
this question, it’s a harmless attempt to figure out procedurally
where this case is going. That arguably falls under an exception
to rules against ex parte communications. Treat it as such. But,
to be on the safe side, bring the prosecutor into the discussion.
Answers such as “Thanks for asking Judge, let me get my file
and the Prosecutor,” “I was just speaking with the DA about
this, let me go get him/her,” or “There are two sides to this, so
you probably want to hear the DA’s side too. Let me go get him/
her”. This way, there is no rule violation, you haven’t pissed any‑
one off, and you may make some headway on your case.
What happens in the 1% of cases where ex parte commu‑
nications are not so innocent? We will address that in future
articles.
Good luck, and have fun!

Chapter & Verse
A L L I S O N M AT H I S

Public Trial

H

ere we are, pushing forth into the month of May and
as yet we are not even through the first chapter of this
monstrous CCP, this albatross, this millstone, this studentloan of all possible Codes. But this month we will do our
best, as we always do, to chug ahead, in this never-ending
pandemic, to Art. 1.24, “Public Trial.” “The proceedings and
trials in all courts shall be public.” Doomp. End of sentence.
Of course, that’s not the end of the real sentence, though. Like
most of our unlucky clients, it’s what comes after the sentence
that does you in…the parole/annotations.
Lily v. State, 365 S.W.3d 321 (Tex. Crim. App. 2012), tells
us about how judges can allow closure of “an accused’s trial or
any part thereof.” (1) The party seeking to close the proceed‑
ing must advance an “overriding interest” that he is likely to
be prejudiced (so we know the court can’t do this sua sponte,
at least); (2) the closure must be no broader than it has to be
to protect that interest; (3) the Court has to consider reason‑
able alternatives to closure; and (4) it has to make findings to
support the closure. That’s a lot of steps.
Interestingly, the right to a public trial isn’t only held by
the defendant under the sixth amendment – it’s also held by
the public under the first amendment. Presley v. Georgia, 558
U.S. 209 (2010). In Presley, the Court closed voir dire pro‑
ceedings to the defendant’s uncle, over defense objection.
The court said what a lot of courts, I think, would like to say,
which was essentially: “Look, it’s just during voir dire, and
we don’t really have a lot of room. I don’t want him mingling
with the jury and I don’t want him taking up space, so just
tell him to come back for opening statements.” Presley was
convicted and appealed based on the exclusion of his uncle
from jury selection. The ever-stodgy Supreme Court of Geor‑
gia ruled against him. Guess what, though? SCOTUS struck
them down, ruling that trial courts are “obligated to take ev‑
ery reasonable measure” to keep trials open to the public,

which could include things that sound pretty labor-intensive
to me, including, “dividing the jury venire panel to reduce
courtroom congestion.” Presley at 212.
There is hope, dear reader, for Georgia, yet.
Your Darling Allison pretends to remember the days
of the King’s (or Queen’s) Star Chamber, back in the Tudor
days, in which those muckety-mucks too effete to be tried in
lower courts could be comfortably tried in private by the big‑
gest of wigs. Though in theory this seemed like a good idea,
like many good ideas it quickly turned into a literal torture
chamber where high-ranking enemies of the Crown were
quietly, un-due-processily, beaten, branded with irons, and
forced to have their…various parts cut off. Yes, they carried
out these gruesome punishments on very expensive rugs in
privy chambers.
It was probably the Star Chambers and their echoing in‑
justices that terrified our Founding Fathers into including the
right to a public trial into our constitution. My dear friend
William Blackstone commented that it kept everyone hon‑
est to have public trials, and it prevented judges from over‑
stepping as much. Maybe that is true, or maybe sitting and
watching trials is just a long-standing form of human enter‑
tainment, akin to Roman bread and circuses.
But sometimes as we sit in court checking our phones
and waiting for the ever-later chance to approach the bench
and deal with our cases, we should remember to pay attention
to what’s going on. To sit with arms crossed as a silent and ef‑
fective observer when judges are doing the wrong thing. To
take notes, obviously. To raise an eyebrow and stare down the
State as a member of the great and powerful mob, exercising
our right to be present.
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The Federal Corner
R O B E RT O B A L L I & C L A U D I A V. B A L L I

Seizures by
Force

A

fter 25 years and 250 Voice articles, TCDLA legend
Buck Files decided to retire or maybe just take a break
from writing the Federal Corner. We don’t have Buck Files’
credentials or experience, but we are honored to present this
article for the Federal Corner. Fortunately for us, and for you,
the reader, on March 25, the United States Supreme Court
slow-pitched a softball with its most recent decision in Torres
v. Madrid, 141 S. Ct. 989 (2021).
This opinion answers the question of whether a seizure
of a person for purposes of the Fourth Amendment occurs
when an officer uses force against a person (in this case ac‑
tually shooting Torres) with the intent to restrain the person
even if the force does not succeed in subduing the person.
Put simply, if an officer shoots a person in an attempt to de‑
tain the person and the person flees after being shot, is this a
Fourth Amendment seizure? The answer is Yes.
Justice Roberts delivered the opinion joined by Breyer,
Sotomayor, Kagan, and Kavanaugh. The opinion reads, in
part, as follows.

The Facts of the Case
New Mexico State Police officers arrived at an apartment
complex in Albuquerque to execute an arrest warrant on a
white-collar criminal, who was also suspected of involve‑
ment in drug trafficking and violent crime including murder.
Roxanne Torres was in the parking lot of the apartment com‑
plex with another person near a Toyota FJ Cruiser. Officer
Williamson concluded that neither Torres nor her compan‑
ion was the target of the warrant. As the officers approached
the vehicle, the companion departed, and Torres got into the
driver’s seat. The officers attempted to speak with Torres, but
she did not notice their presence until one of them tried to
open the door to her car. She thought that the officers were
carjackers trying to steal her car, and she hit the gas to escape
them. Officer Williamson and Officer Madrid fired thirteen
shots at Torres striking her twice in the back and temporarily
paralyzing her left arm.
Torres drove to a hospital 75 miles away. The hospital
was able to airlift her to a hospital in Albuquerque, where the
police arrested her the next day.
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The Civil Lawsuit
Torres sought damages from Officers Madrid and Wil‑
liamson under 42 U.S.C. § 1983, which provides for a cause of
action for the deprivation of constitutional rights by a person
acting under the color of state law. She claimed that the offi‑
cers applied excessive force, making the shooting an unrea‑
sonable seizure under the Fourth Amendment. The District
Court granted summary Judgment for Madrid and William‑
son and the Tenth Circuit affirmed the ruling on the ground
that a suspect’s continued flight after being shot by the police
negates a Fourth Amendment excessive-force claim. Torres v.
Madrid, 769 F. App’x 654, 657 (10th Cir. 2019).

Question Presented
Whether the application of physical force to the body of
the person with the intent to restrain is a seizure, even if the
force does not succeed in subduing the person.

California v. Hodari D.
California v. Hodari D., 499 U.S. 621, (1991) interpreted
the term “seizure” by consulting the common law of arrest.
The common law distinguished the application of force from
a show of authority, such as an order for a suspect to halt.
The latter does not become an arrest unless and until the ar‑
restee complies with the demand. Hodari D. articulated two
pertinent principles. First, common law arrests are Fourth
Amendment seizures. Second, the common law considered
the application of force to the body of a person with the in‑
tent to restrain to be an arrest, no matter whether the arrestee
escaped.

English Common Law Arrests – Mere
Touch Rule
The traditional rule persisted that all an arrest required
was “corporal seising or touching the defendant’s body.” 3
W. Blackstone, Commentaries on the Laws of England 288
(1768) (Blackstone). Early American courts adopted this
mere-touch rule from England, just as they embraced other
common law principles of search and seizure. See Wilson v.

Arkansas, 514 U.S. 927, 933 (1995). Justice Baldwin, instruct‑
ing a jury in his capacity as Circuit Justice, defined an arrest
to include “touching or putting hands upon [the arrestee] in
the execution of process.” United States v. Benner, 24 F.Cas.
1084, 1086–1087 (No. 14,568) (CC ED Pa. 1830).
Stated simply, the cases “abundantly shew that the slight‑
est touch [was] an arrest in point of law.” Nicholl v. Darley, 2
Y. & J. 399, 404, 148 Eng. Rep. 974 (Exch. 1828). Indeed, it
was not even required that the officer have, at the time of such
an arrest, “the power of keeping the party so arrested under
restraint.” Sandon v. Jervis, El. Bl. & El. 935, 940, 120 Eng.
Rep. 758, 760 (Q. B. 1858). The consequences would be “per‑
nicious,” an English judge worried, if the question of control
“were perpetually to be submitted to a jury.” Ibid.; cf. 3 Black‑
stone 120 (describing how “[t]he least touching of another’s
person” could satisfy the common law definition of force to
commit battery, “for the law cannot draw the line between
different degrees of violence”).

Countess of Rutland –
The Use of a Mace
This case, of course, does not involve “laying hands,”
Sheriff v. Godfrey, 7 Mod. 288, 289, 87 Eng. Rep. 1247 (K.
B. 1739), but instead a shooting. The closest-fitting decision
seems to be Countess of Rutland’s Case, 6 Co. Rep. 52b, 77
Eng. Rep. 332 (Star Chamber 1605). In that case, serjeantsat-mace tracked down Isabel Holcroft, Countess of Rutland,
to execute a writ for a judgment of debt. They “shewed her
their mace, and touching her body with it, said to her, we ar‑
rest you, madam.” Id., at 54a, 77 Eng. Rep., at 336. We think
the case is best understood as an example of an arrest made
by touching with an object, for the serjeants-at-mace an‑
nounced the arrest at the time they touched the countess with
the mace. See, e.g., Hodges, Cro. Jac., at 485, 79 Eng. Rep.,
at 414 (similar announcement upon laying of hands). Maybe
the arrest could be viewed as a submission to a show of au‑
thority because a mace served not only as a weapon but also
as an insignia of office. See Kelly, The Great Mace, and Other
Corporation Insignia of the Borough of Leicester, 3 Transac‑
tions of the Royal Hist. Soc. 295, 296–301 (1874).
However, one reads Countess of Rutland, there is no basis
for drawing an artificial line between grasping with a hand
and other means of applying physical force to effect an arrest.
The required “corporal seising or touching the defendant’s
body” can be as readily accomplished by a bullet as by the
end of a finger. 3 Blackstone 288.

Objective Intent to Restrain
Required
The application of the common law rule does not trans‑
form every physical contact between a government employee
and a member of the public into a Fourth Amendment sei‑
zure. A seizure requires the use of force with intent to restrain.
Accidental force will not qualify. See County of Sacramento v.
Lewis, 523 U.S. 833, 844 (1998). Nor will force intentionally

applied for some other purpose satisfy this rule. In this opin‑
ion, we consider only force used to apprehend.
The appropriate inquiry is whether the challenged con‑
duct objectively manifests an intent to restrain, for we rarely
probe the subjective motivations of police officers in the
Fourth Amendment context. See Nieves v. Bartlett, 587 U. S.
––––, ––––, (2019). Only an objective test “allows the police
to determine in advance whether the conduct contemplated
will implicate the Fourth Amendment.” Michigan v. Chesternut, 486 U.S. 567, 574 (1988). While a mere touch can
be enough for a seizure, the amount of force remains per‑
tinent in assessing the objective intent to restrain. A tap on
the shoulder to get one’s attention will rarely exhibit such an
intent. See INS v. Delgado, 466 U.S. 210, 220, (1984); Jones v.
Jones, 35 N.C., 448, 448–449 (1852).
Nor does the seizure depend on the subjective percep‑
tions of the seized person. Here, for example, Torres claims
to have perceived the officers’ actions as an attempted car‑
jacking. But the conduct of the officers—ordering Torres to
stop and then shooting to restrain her movement—satisfies
the objective test for a seizure, regardless of whether Torres
comprehended the governmental character of their actions.

Length of Seizure by Force
The rule is narrow. In addition to the requirement of in‑
tent to restrain, a seizure by force—absent submission—lasts
only as long as the application of force. That is to say that
the Fourth Amendment does not recognize any “continuing
arrest during the period of fugitivity.” Hodari D., 499 U.S., at
625. The fleeting nature of some seizures by force undoubt‑
edly may inform what damages a civil plaintiff may recover,
and what evidence a criminal defendant may exclude from
trial. See, e.g., Utah v. Strieff, 579 U. S. ––––, ––––, 136 (2016).
But brief seizures are seizures all the same.
Applying these principles to the facts, the officers’ shoot‑
ing applied physical force to her body and objectively mani‑
fested an intent to restrain her from driving away. Therefore,
the officers seized Torres for the instant that the bullets struck
her.
There is a distinction between seizures by control and
seizures by force. But each type of seizure enjoys a separate
common law pedigree that gives rise to a separate rule.

Seizure by Control
Unlike a seizure by force, a seizure by acquisition of con‑
trol involves either voluntary submission to a show of author‑
ity or the termination of freedom of movement. Under the
common law rules of arrest, actual control is a necessary el‑
ement for this type of seizure. See Wilgus, Arrest Without a
Warrant, 22 Mich. L. Rev. 541, 553 (1924). Such a seizure re‑
quires that “a person be stopped by the very instrumentality
set in motion or put in place in order to achieve that result.”
Brower, 489 U.S., at 599, 109 S.Ct. 1378. But that requirement
of control or submission never extended to seizures by force.
See, e.g., Sandon, El. Bl. & El., at 940–941, 120 Eng. Rep., at
760.
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As common law courts recognized, any such require‑
ment of control would be difficult to apply in cases involving
the application of force. At the most basic level, it will often
be unclear when an officer succeeds in gaining control over a
struggling suspect. Courts will puzzle over whether an officer
exercises control when he grabs a suspect, when he tackles
him, or only when he slaps on the cuffs. None of this squares
with our recognition that “ ‘[a] seizure is a single act, and
not a continuous fact.’ ” Hodari D., 499 U.S., at 625, 111 S.Ct.
1547 (quoting Thompson v. Whitman, 18 Wall. 457, 471, 21
L.Ed. 897 (1874)).

Our Thoughts
The Court distinguishes between two types of seizures of
persons – seizure by control and seizure by force. It is there‑
fore a good read, if not for any other reason, for that reason
alone.
For criminal defense purposes, illegal seizures by control
will generate suppression issues since, by their nature, the
person at this point will have been detained, and the fruits of
the illegal detention can be suppressed.
The seizure by force doctrine can be used effectively by
the fleeing client in a 1983 action, just as Torres did. There is
not a clear rule for 1983 actions for the “fleeing subject.” How‑
ever, the Court’s language that a “seizure by force—absent
submission—lasts only as long as the application of force” is
troubling for the criminal defense lawyer since it does not
protect the fleeing client for purposes of suppressing flight
or actions occurring during the flight. Presumably, items
dropped by a person being illegally seized by force would be
subject to suppression since this occurs during the “applica‑
tion of force.” I imagine a person dropping a cell phone or
drugs while being assaulted by an officer. However, this au‑
thor has difficulty imagining any other scenario in which the
seizure by force doctrine could be used to suppress evidence.
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Free Speech in Texas
MARK BENNETT

W

hat is speech? What makes a re‑
striction content based? What
is substantial overbreadth? Can a sub‑
stantially overbroad content-based re‑
striction on speech ever satisfy strict
scrutiny?
The answers to these questions
may become clearer any Wednesday
now. The Court of Criminal Appeals is
currently considering four overbreadth
challenges to the constitutionality of
different penal statutes. These chal‑
lenges may, before this article is pub‑
lished, change the face of free-speech
law in Texas.
Meanwhile, this article will provide
a broad overview of challenges to con‑
tent-based restrictions on speech.

Vagueness vs. Overbreadth
First Amendment challenges to
content-based restrictions come in two
forms: vagueness and overbreadth.

Vagueness
A statute is void for vagueness un‑
der the First Amendment if:
• A person of ordinary intelligence
cannot know what is forbidden;
• There are no determinate guidelines
for law enforcement; or
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• The law is not sufficiently definite to
avoid chilling protected expression.
Take, for example, Texas’s harass‑
ment statute, section 42.07 of the Texas
Penal Code. The harassment statute for‑
bids certain speech intended to “harass,
annoy, alarm, abuse, torment, or em‑
barrass” another. Expression is chilled
not only by the statute’s threat of conviction (because a jury might find that the
defendant intended to harass, annoy,
alarm, abuse, torment, or embarrass)
but also by the threat of arrest (because
a police officer might think the defen‑
dant intended to harass, annoy, alarm,
abuse, torment, or embarrass) and the
threat of prosecution (because a pros‑
ecutor might think the defendant in‑
tended to harass, annoy, alarm, abuse,
torment, or embarrass).
Courts assume that when dealing
with statutes such as sexual assault of
a child, which restrict non-speech con‑
duct based on the actor’s intent, a jury
can reliably read an actor’s mind.
But speech is special—the Free
Speech Clause itself is proof of that. So‑
ciety does not have the same interest in
preventing the chilling of non-speech
conduct that it has in ensuring that pro‑
tected speech is not chilled.
Even assuming that a jury can re‑

liably read a speaker’s mind, section
42.07 risks chilling speech because
whether a person will be arrested or
prosecuted for his speech depends not
on a jury’s mindreading, but on a police
officer’s and/or a prosecutor’s.
A person might beat the rap and
not the ride, but the ride is expen‑
sive and no fun and for the ordinary
speaker, both the threat of the ride and
the threat of the rap can chill speech. A
restriction criminalizing speech based
on the speaker’s intent “…blankets with
uncertainty whatever may be said. It
compels the speaker to hedge and trim.”
See Thomas v. Collins, 323 U.S. 516, 535
(1945). Under Texas Penal Code sec‑
tion 42.07, it is the threat of prosecu‑
tion, and not only the threat of convic‑
tion, that will likely cause a speaker to
hedge and trim.
The speaker who does not intend
to annoy has no way to know that his
words will not be misinterpreted. He is
at the mercy of the inferences of oth‑
ers who might not wish him well. A
distinction based on the intent of the
speaker or the speech’s effect on its lis‑
teners “…offers no security for free dis‑
cussion.” See Fed. Election Com’n v. Wisconsin Right To Life, Inc., 551 U.S. 449,
468 (2007) (external citation omitted).

Overbreadth
The First Amendment overbreadth
doctrine is also intended to prevent re‑
strictions chilling protected speech, but
it is not dependent on a lack of clarity.
While vagueness is about the person
knowing what a statute forbids; over‑
breadth is about what the statute actually forbids. When it comes to speech,
the vagueness argument is basically
that speakers can’t determine whether
constitutionally protected communica‑
tions are prosecutable under the statute
at issue. The overbreadth argument is
that protected communications are, in
fact, prosecutable under the statute but
should not be.
Lawyers often confuse vagueness
with overbreadth. If a statute seems to
restrict protected speech—if it could be
used to restrict a real and substantial
amount of protected speech—it is not
vague, but overbroad.
The Court of Criminal Appeals it‑
self has shown a lack of clarity regard‑
ing the difference between vagueness
and overbreadth: “[The defendant’s] ar‑
gument, as we understand it, is that §
42.07 is overbroad on its face because
its inherent vagueness makes it un‑
clear whether it prohibits a substantial
amount of protected speech.” See Scott
v. State, 322 S.W.3d 662, 665 fn.3 (Tex.
Crim. App. 2010) (abrogated on other
grounds by Wilson v. State, 448 S.W.3d
418 (Tex. Crim. App. 2014)). That is
not the argument; that is not what overbroad means.
A content-based restriction that
clearly restricts only unprotected
speech is valid. A content-based re‑
striction that leaves in doubt whether
protected speech is punishable or not is
vague. A content-based restriction that
clearly restricts a real and substantial
amount of protected speech (in relation
to its legitimate sweep, the unprotected
speech it restricts) is overbroad.
Protected speech is speech outside
all recognized categories of historically
unprotected speech. States are not free
to invent new categories of unprotected
speech; they must provide evidence of
a longstanding tradition of restricting
speech in that category.
So, the overbreadth argument is

that the statute, regardless of how am‑
biguous it might be, forbids speech that
is not unprotected.
Returning to the example of Texas
Penal Code section 42.07 harassment,
while the vagueness argument is that
speakers can’t determine whether their
speech will be construed as intended
to harass, the overbreadth argument
is that even speech that is intended to
harass (not to mention “annoy, alarm,
abuse, torment, or embarrass”) is not
unprotected speech, so that the statute
by its terms restricts a real and substan‑
tial amount of protected speech.
You can see how there might be in‑
terplay between these two arguments:
one approach courts have taken to save
overbroad statutes from overbreadth is
to interpret them narrowly—to impose
on the Legislature’s words a narrower
meaning than the common or legal
definition gives them.
Whether rewriting the statute thus
is legitimate or not, doing so can con‑
vert a statute that was overbroad into
one that is vague. While speakers are
expected to be familiar with the words
of a statute, they are not likewise ex‑
pected to have read the cases interpret‑
ing a statute. So, the fact that the words
of the statute alone do not limit the stat‑
ute’s reach can make the statute itself
vague.
Moreover, in Texas, a charging in‑
strument is drafted and a criminal trial
jury is instructed according to the lan‑
guage of the statute; there is no mecha‑
nism for incorporating narrowing defi‑
nitions into an indictment, much less
a jury charge. Even a defendant who is
familiar with the narrowing of an over‑
broad statute has no guarantee that he
will not still be prosecuted and even
convicted for his protected speech.

Facial Overbreadth vs.
As-Applied Overbreadth
First Amendment overbreadth
challenges to statutes can themselves be
divided into facial (or as-written) and
as-applied challenges.
An as-written challenge makes the
argument that, regardless of whether
the speaker’s own speech is protected,

the statute restricts (based on its con‑
tent) a real and substantial amount of
speech that is protected. An as-applied
challenge to a statute is that the speech
for which the speaker is being pros‑
ecuted (based on its content) is itself
protected (that is, not in a recognized
category of historically unprotected
speech).
As an illustration, defamatory
speech is unprotected. If a person is
being prosecuted under a facially over‑
broad or vague statute, but their speech
is for some reason unprotected, they
might have an as-written but not an
as-applied challenge. If a person is be‑
ing prosecuted under a valid statute,
but their speech is protected, he has an
as-applied but not an as-written chal‑
lenge. And if a person is being pros‑
ecuted under an overbroad or vague
statute for protected speech, they have
both an as-written and an as-applied
challenge.
As-written challenges can be made
pretrial, through either an application
for writ of habeas corpus (which can be
appealed pretrial) or through a motion
to quash (which can only be appealed
after a judgment).
Historically, as-applied challenges
could only be made in trial because the
facts that must be developed to deter‑
mine whether speech is protected are
the same as the facts that must be devel‑
oped to determine whether the speech
violates the statute. Generally, as-ap‑
plied unconstitutionality challenges
were not cognizable in pretrial habeas.
In the Rick Perry case, however,
the Texas Court of Criminal Appeals
considered the appeal of the then-Gov‑
ernor’s pretrial habeas as-applied chal‑
lenge to the Abuse of Official Capacity
statute. See Ex parte Perry, 483 S.W.3d
884 (2016). The Perry opinion offers
two justifications for the cognizability
of Perry’s pretrial as-applied challenge
. Presiding Judge Keller’s opinion held
that Perry’s challenge was cognizable
because Perry’s rights would be “effec‑
tively undermined if not vindicated
prior to trial.” Id. at 895 (footnote omit‑
ted).
It is unclear what rights, other than
a governor’s right to exercise his veto
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power, would be cognizable under this
rule. For example, intermediate courts
have held that the right to free speech
is not a right effectively undermined
if not vindicated before trial, but it is
not obvious that the chilling effect of
a pending criminal prosecution on the
accused’s right to speak freely does not
effectively undermine that right.
Judge Newell, joined by Judges
Keasler and Hervey, suggested a dif‑
ferent test for pretrial cognizability—a
test that might allow a defendant to
terminate the chilling effect of a con‑
tent-based prosecution without the cost
and expense of trial. In Judge Newell’s
view, “addressing the constitutional
claim because the violation is apparent
from the pleadings resolves the matter
much more cleanly.” Id. at 924.
The Perry split on this issue ap‑
pears to be the following: Presiding
Judge Keller and Judges Yeary and Al‑
cala for the “effectively undermined”
rule; Judges Newell, Keasler, and Her‑
vey for the “apparent from the plead‑
ings” rule; Judge Meyers against cog‑
nizability for either reason; and Judges
Johnson and Richardson not weighing
in on the question.
An as-applied challenge under the
Free Speech Clause is appropriate when
the statute is not facially overbroad, but
the defendant’s own speech is consti‑
tutionally protected (that is, not in an
unprotected category)—in other words,
when the statute restricts some pro‑
tected speech, as exemplified by the de‑
fendant’s, but not a real and substantial
amount of protected speech. The lesson
of Perry’s uncertainty is that, where the
constitutional violation is clear from
the pleadings (for example, where the
sworn Complaint gives enough detail
that the court can tell that the accused’s
speech is not in fact within any unpro‑
tected category), the accused may be
able to pursue an as-applied challenge
before trial.
Or maybe not. But what does the
accused have to lose?

Plenty to Gain
A continuance can be as good as an
acquittal for as long as it lasts. If you file
a pretrial application for writ of habeas
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corpus challenging a content-based re‑
striction either as written or as applied
to the speech of the accused and the
trial court denies relief, you can appeal
to the intermediate court of appeals,
and from there to the Texas Court of
Criminal Appeals. But what happens to
the trial-court case in the interim?
As a practical matter, most trial
courts want to see legitimate constitu‑
tional questions answered before trial
and so will not proceed to trial while a
habeas appeal is pending. Whether the
trial court may proceed to trial while
the habeas appeal is pending is an un‑
answered question.
There have been recent cases from
Austin and Beaumont supporting the
proposition that a trial court may pro‑
ceed, but neither case addressed section
11.32 of the Texas Code of Criminal
Procedure which provides that once
the defendant has appeared in court on
the habeas, “he is no longer detained
on the original warrant or process, but
under the authority of the habeas cor‑
pus” until the habeas has been finally
determined. See Tex. Code Crim. Proc.
§ 11.32. If the “original process” is the
indictment or information and a per‑
son can only be tried on an indictment
or information, if the person is no lon‑
ger detained on the original process, it
stands to reason that he cannot be tried
until the habeas is resolved.
It’s an open question, though, and
it’s going to have to be litigated in man‑
damus when a trial court attempts to
put a defendant to trial while a viable
free-speech challenge is pending, and
then possibly taken up to the Texas
Court of Criminal Appeals on a Peti‑
tion for Discretionary Review (PDR).

MARK BENNETT has
practiced trial and appellate
law for criminal defendants
in Houston and nationwide
since 1995. He has made a
hobby of slaying unconstitutional statutes, doing so in the high courts of Texas
and Georgia, as well as in various intermediate and trial courts. He can best be
reached at mb@ivi3.com.

State Bar of Texas
Rusty Duncan Scholarship
Opportunities
The Criminal Justice Sec‑
tion of the SBOT has allo‑
cated monies for scholarships
for Rusty Duncan tuition (at
the early-bird rate) and up to
an additional $750 travel and
accommodations expense sti‑
pend. The Scholarships may
also be used to attend the
SBOT Advanced Criminal Law
seminar. The requirements:
• Request an application at
2021 Criminal Justice Section
Scholarship Application.
• Applicants who have prac‑
ticed 5 years or less will be
given preference.
• Applicants may apply for
both seminars, but only one
scholarship per applicant will
be awarded, regardless of the
number of seminars applied to.
• The SBOT Advanced Crim‑
inal Law scholarship may be
used to attend the “boot camp”
offered as part of the Advanced
Criminal Law seminar.
• Applicants must be a member
of the Criminal Justice Section
of the SBOT, or, in the alterna‑
tive, may join when they apply
for the scholarship.
Deadline for applications is
Friday, May 24, 2021, and re‑
cipients will be notified by May
31, 2021. You can email ques‑
tions to Dwight McDonald at
Dwight.Mcdonald@ttu.edu.

Is it Time to Defund TJJD’s State
Schools?
R U B É N V. C A S TA Ñ E D A
“There can be no keener revelation of a society’s soul than the way in which it treats its children.”
- Nelson Mandela

A

dults can’t be trusted to take care
of children placed in their custody
in an institutional setting. At least it
seems that way in Texas. It’s not just the
recent problems the Texas Juvenile Jus‑
tice Department’s (TJJD) state school
system, it’s the long and sordid history
in this State vis-à-vis delinquent chil‑
dren committed to those state schools.
From its inception in 1949, Texas’
state school system for juvenile de‑
linquents (Texas Youth Development
Council, Texas Youth Council, Texas
Youth Commission, and now, Texas
Juvenile Justice Department) has been
fraught with scandal and secrecy re‑
garding the abuse of children it its
charge.
In the early 1950’s for example,
allegations of abuse surfaced at the
Gainesville school for girls. During a
habeas corpus hearing, one girl testi‑
fied about how one man beat her with a
leather strap while two other men held
her. The 1960’s, under the leadership
of TYC director James Turman, saw
an FBI investigation of the Gatesville
school for physical abuse and denial of
routine medical care, another investiga‑
tion of a guard beating a resident into a
coma, and a legislative surprise inspec‑
tion of a state school where the legis‑
lators observed residents with bruises,
black eyes and swollen faces.
The 1960’s also ushered in a golden
era of juvenile rights, with the U.S. Su‑

preme Court deciding cases like Kent v.
United States, 383 U.S. 541 (1966) and
In re Winship, 697 U.S. 358 (1970). The
seminal U.S. Supreme Court case re‑
garding juvenile rights, In re Gault, 387
U.S. 1 (1967), was published in 1967.h,
Gault made it clear that children in the
juvenile justice system have basic due
process rights under the U.S. Consti‑
tution. Among those rights, which we
seem to take for granted today, are the
right to counsel and the right to have a
hearing. Despite Gault, juvenile courts
in Texas were slow to recognize these
rights.

Morales v. Turman
In 1970, 15-year-old Alicia Mo‑
rales was working and earning $70 per
week. And like clockwork, her father
took all but $5 of it each week. When
Alicia got tired of this and refused to
cooperate with her father, he decided to
punish her by involving the state. Ali‑
cia’s father, El Paso County’s Chief Juve‑
nile Probation Officer, and the County
Judge signed an “agreed judgment”
committing Alicia to TYC (Texas Youth
Council). The commitment was done
without a hearing and without counsel,
contrary to Gault’s mandates. The rea‑
son for Alicia’s commitment: she was
deemed to be an incorrigible child.
Because that kind of procedure-less
commitment was still common in
Texas, a class-action a federal class-ac‑

tion lawsuit was filed, with Alicia being
one of the named plaintiffs. The law‑
suit was expanded to include abuse oc‑
curring at several of the state schools.
What the investigation uncovered was
horrific.
After a six-week trial, Judge Wil‑
liam Wayne Justice entered an emer‑
gency interim order granting prelim‑
inary injunctive relief. The injunctive
relief included such matters as physical
force and solitary confinement. The
order contained 32 findings of fact, in‑
cluding:
5. Correctional officers at
Mountain View presently administer, or have in the past administered, various forms of physical
abuse, including slapping, punching, and kicking. One form of
this physical abuse, referred to as
“racking,” consists of requiring the
inmate to stand against the wall
with his hands in his pockets while
he is struck a number of times by
blows from the fists of correctional
officers. Other abuse consists of
correctional officers administering
blows to the face with both open
and closed hands.
6. Tear gas and similar chemical substances have been used by
agents or employees of the defendants on Mountain View inmates
in situations in which no riot or
other disturbance was imminent.
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One inmate, for example, was
tear-gassed while locked in his cell
for failure to work; another was
gassed for fleeing from a beating
he was receiving; and another was
gassed by a correctional officer supervisor while he was being held
by two 200-pound correctional officers. 17. Most or all of these security facilities contain single rooms
or cells in which juveniles are, or
have been in the past, locked for
periods of time as long as a month
or more, with no opportunity to
leave the cell except for daily bathing, hygiene, and eating. Many juveniles so confined have little or no
contact with casework, medical,
or psychological staff during the
period of their confinement. 20.
Inmates in some security facilities have been forced to perform
repetitive, make-work tasks, such
as pulling up grass without bending their knees or buffing a floor
for hours with a rag. During the
pendency of this lawsuit, inmates
were permitted to adopt a kneeling posture, rather than a bending
posture with unbent knees, for the
performance of the grass-pulling.
Morales v. Turman, 364 F. Supp.
166, 170-172 (E.D.Tex. 1973).-172
Fortunately, major reforms came
out of this litigation. The centerpiece of
the reforms came in 1973 with the cre‑
ation of Title 3 of the Family Code, the
Juvenile Justice Code. Professor Robert
O. Dawson was the primary draftsman,
and many of the concepts and provi‑
sions from then are still found in the
code today.

TYC Scandal 2007
During a Texas Senate Finance
Committee hearing on February 1st,
2007, Senator Juan Hinojosa asked
TYC’s executive director, Dwight Har‑
ris, about sex-abuse allegations at the
west Texas state school in Pyote. There
were rumors about sex abuse at Pyote,
but this was the first time it was spoken
of out loud in a public forum. This was
the beginning of another scandal at TYC.
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From December 2003, and con‑
tinuing through February 2005, Pyote’s
assistant superintendent used his posi‑
tion over the juveniles to extract sexual
favors from them. He had the authority
to shorten or lengthen a juvenile’s inde‑
terminate sentence at the school. The
superintendent would bring juveniles
into his office late at night, at times con‑
tinuing into the early morning, where
he would engage in sex acts with them.
Because of the power imbalance, the
juveniles had little choice but to acqui‑
esce, lest their stay at Pyote be extended.
These allegations were bad. The
cover-up of and dismissiveness toward
these allegations may have been worse.
Although knowledge of the unusual
nighttime visits and general unease
about the assistant superintendent’s
activities made it up the chain of com‑
mand, the concerns remained inside
the Pyote State School’s administration.
It took two juveniles confiding in a vol‑
unteer tutor, who in turn reported it to
a Texas Ranger, to get law enforcement
involved.
Despite the report to the Texas
Ranger, nothing happened for the next
two years. Although there was suffi‑
cient evidence to press forward with
charges, neither the local county pros‑
ecutor nor the U.S. Attorney had any
interest in prosecuting. It wasn’t until
the story broke two years later, follow‑
ing Senator Hinojosa’s questions in the
Senate Finance Committee, that the al‑
legations were treated seriously.
While the Pyote scandal was un‑
folding, the U.S. Department of Justice
was investigating Evins Regional Ju‑
venile Justice Center in Edinburg for
violence occurring at that school. On
March 15, 2007, the DOJ wrote a let‑
ter to then-governor Rick Perry to re‑
port its findings. In addition to making
findings about juvenile on juvenile vio‑
lence, the DOJ found “an unacceptably
high degree of physical abuse of youths
by staff at Evins. We also found a dis‑
turbing consistency in the youths’ ac‑
counts of the use of unnecessary phys‑
ical restraint and excessive force by
many Evins’ staff.”
Other problems at other facilities
soon came to light, such as the super‑

intendent at Ayers halfway house in
San Antonio shredding files and Coke
County Juvenile Justice Center hiring a
registered sex offender as a guard.
In response to these problems at
TYC, the Texas legislature passed, and
the governor signed SB 103 during that
very legislative session. Additional re‑
forms in subsequent legislative sessions
were also enacted. Those reforms were
designed to reduce the number of ju‑
veniles committed to TYC and provide
for improved safety procedures.

Post TYC Scandal 2007
More than a decade after the Pyote
and Evins scandals broke and legisla‑
tive changes putatively fixed the prob‑
lems, problems still exist within the
state school system. Headlines like
“Gov. Greg Abbott ask Texas Rangers
to investigate sexual abuse at youth
lockups,” “Juvenile Justice Department
employee arrested for having sex with
inmate at Brownwood” and “Texas ju‑
venile prison officer charged with sex‑
ually assaulting teenage inmate in his
cell” are still all too commonplace.
The DOJ’s Bureau of Justice Statis‑
tics, within the last year, released a re‑
port on sexual victimization reported
by youth in juvenile facilities. While
nationally, an estimated 7.1% of juve‑
niles reported being sexually victim‑
ized, three of Texas’ five state schools,
McLennan County State Juvenile Cor‑
rectional Facility, Gainesville State
School, and Ron Jackson State Juve‑
nile Correctional Facility, were ranked
among the worst in the country.
After seven decades of existence, is
the TJJD state school system working?
Or does a radical change need to hap‑
pen? Should Texas take a bold step like
California governor Gavin Newsome
did this summer when he announced
he was defunding California’s juvenile
prison system? The funds that would
normally have paid for California’s ju‑
venile prisons will instead be redirected
back to the local counties.
Physical and sexual abuse of juve‑
niles seem to be woven into the fabric
of TJJD state school system. The past
seven decades have shown that.
Randal Chance, a retired inspec‑

tor general for TYC, said during the
2007 scandal “TYC has established a
dynasty of corruption that condones
the mistreatment of youth in its care.”
State Senator John Whitmire, quoted in
a December 13, 2019, article from the
Texas Observer: “I think the campuses
are out of control, the system’s dysfunc‑
tional and very dangerous. I’m frus‑
trated; I don’t know what it’s going to
take. My worst fear is that it’s going to
take a loss of life or lives to change it.”
Which begs the question: is it time to
defund TJJD’s state schools?

RUBÉN V. CASTAÑEDA
serves as Deputy Public
Defender with the Travis
County Juvenile Public Defender’s Office. He has been
with the Juvenile Public Defender’s Office
since 1998. He is board certified in Juvenile Law since 2001, and a member of
TCDLA since 1995. He can be reached
at ruben.castaneda@traviscountytx.gov
or 512-854-4128.

Texas Annotated
Criminal Codebooks
Member Price:
Book - $40
CD $35
Book & CD - $50
Non-Member
Price: Book - $140
CD $135
The Penal Code and the Code of Criminal Procedure are set out in this
book through the 86th Legislature (2019). Both codes are contained
in one volume for complete and easy access to the statutes and rules
which govern Texas criminal practice. Code sections are followed by
annotations current to August 1, 2019. This book can be easily used
in the office as a research source and taken to the courthouse for immediate reference during trial.

 INSTANT ON-LINE SR-22 
(PROCESSED and PRINTED in as little as 5 MINUTES!!!)

www.conceptSR22.com

AN ABSOLUTELY FREE SERVICE FOR YOUR FIRM
A revolutionary new way to provide the Texas SR-22 that will save you and your staff valuable
time while also saving your clients money. No more waiting for your client to get that SR-22 to
your staff, it’s always readily available at your fingertips.
INSTANTLY! allows your Client to purchase and print the Texas SR-22 from ANY
computer — ANY time.
SAFELY! uses an Operator’s Policy to protect your Client’s relationship with their current
insurance provider.
WITHIN 10 MINUTES! emails the original SR-22 to your Client, the Texas DPS AND
your office.
IMMEDIATELY! allows you and your staff to access and print the Texas SR-22 from
our website.
UNMATCHED! rates and plans will save your Clients money over traditional methods.

Please go online or call Jay Freeman today for more information:

www.conceptSR22.com
From: ACCURATE CONCEPT INSURANCE
Dallas: 972-386-4386  Toll Free: 800-967-4386
Advertisement
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2021–2022
TCDLA Committee Expression of Interest

TCDLA is seeking enthusiastic and motivated individuals for upcoming
openings to its 2021–2022 committees. Committee descriptions and mission
statements are listed on the website. Complete the form below and check
one or more of the committees that you would be interested in serving on.
Responsibilities of a TCDLA Committee Member:
1. Member of TCDLA.
2. Committees will provide advice, guidance and recommendations to the TCDLA President and/or Board
of Directors on relevant matters related to their particular committee.
3. Committees will have assigned responsibilities associated with TCDLA’s strategic plan and objectives.
4. Meet throughout the year via conference call and/or at quarterly board meetings.
5. Members are expected to review and respond to email requests in a timely fashion.
6. Committee Chairs are expected to prepare a written report for inclusion in the board packets for
each board meeting. Any items requiring a decision of the Board should be included on agenda.
Committee members will assist chairs in the preparation of reports.
Your information
Last name

First name

Law school

Years in practice

Primary areas of practice

Contact information
Work phone

Cell phone

Email

Committee preference: Select up to three committees. Place a “1” next to your first choice,
followed by “2”and “3,” if desired.
❏ Amicus (Brief) Curiae
❏ Bylaws
❏Cannabis
❏Capital Assistance
❏Client Mental Health
❏Corrections & Parole
❏ Diversity & Inclusion
❏ DWI Resource
❏ Ethics
❏ Indigent Client Defense

❏Judicial Conduct

❏ Juvenile
❏ Law School Students
❏ Listserve
❏ Long-Range Planning
❏ Media Relations
❏ Membership
❏ Memo Bank
❏ New Lawyers
❏ Prosecutorial Conduct

❏ Public Defender
❏Rural Practice
❏Strike Force
❏Technology & Communications
❏ Veterans Assistance
❏ Women’s Caucus
❏ Wellness

Email this completed form with a brief resume. Form may include a personal statement
describing your interest in serving on the committee to ksteen@tcdla.com no later than July 1,
2021.
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2020-2021 Committee Chairs
Thank you for your support this year!

Affiliate
Susan Anderson
(972) 551-0100
Laurie Key
(806) 771-3933
Amicus Curiae Brief
Allison Clayton
(806) 773-6889
Awards
Betty Blackwell
(512) 479-0149
David Botsford
(512) 479-8030
Budget & Financial 		
Development
David Guinn
(806) 771-0700
By-Laws
Adam Kobs
(210) 223-4177
Capital Assistance
Scott Pawgan
(936) 242-6975
Client Mental Health
Alyse Ferguson
(214) 491-4805
Corrections & Parole
William Habern
(713) 942-2376
David O'Neil
(713) 863-9400
COVID-19 Response 		
Task Force
Allison Clayton
(806) 773-6889
Nicole DeBorde
Hochglaube

Criminal Defense 		
Lawyers Project
Carmen Roe
(713) 236-7755
Diversity, Justice & 		
Inclusion
Monique Sparks
(713) 520-7000
Thuy Le
(713) 789-8683
DWI Resource
Mark Thiessen
(713) 864-9000
Frank Sellers
(817) 928-4222
Ethics
Robert Pelton
(713) 524-8471
Health & Wellness
Rick Wardroup
(806) 763-9900
Indigent Client 			
Defense
Jani Maselli Wood
(713) 274-6721
Judicial Conduct
Edward Mallett
(713) 236-1900
Philip Wischkaemper
(806) 749-0007
Juvenile
Kameron Johnson
(512) 854-4128
Law School Students
Anne Burnham
Legislative
William Harris
(817) 332-5575

Reapportionment
Theodore Hargrove
(325) 653-6931
Carmen Roe
(713) 236-7755

Listserve
Jeep Darnell
(915) 532-2442
Long Range Planning
Nicole DeBorde
Hochglaube
(713) 526-6300

Rural Practice
John Hunter Smith
(903) 893-8177
Clay Steadman
(830) 257-5005

Media Relations
John Torrey Smith
(210) 202-1076
Lisa Greenberg
(361) 446-2476

Strike Force
Nicole DeBorde
Hochglaube
(713) 526-6300
Wm. Reagan Wynn
(817) 900-6800

Membership 		
Committee
Gene Anthes
(512) 476-2494
Jeep Darnell
(915) 532-2442

Supreme Court Orders
on Pandemic Court
Proceedings
Michael Gross
(210) 354-1919

Memo Bank
Theodore Hargrove
(325) 653-6931
New Lawyers
Thuy Le
(713) 789-8683

Technology
Jeep Darnell
(915) 532-2442
Jeremy Rosenthal
(972) 369-0577

Nominations
Michael Gross
(210) 354-1919

Veterans Assistance
Terri Zimmermann
(713) 552-0300

Past Presidents
Betty Blackwell
(512) 479-0149
Prosecutorial Conduct
Lance Evans
(817) 332-3822

Women's Caucus
Betty Blackwell
(512) 479-0149
Julie Hasdorff
(210) 738-9060
Cynthia Hujar Orr
(210) 226-1463

Public Defender
Jessica Canter
(361) 450-6730
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A Better Kind of Wake-up Call
S AVA N N A H G O N Z A L E Z

T

his morning I woke up to happy
children, a freshly brewed coffee
waiting for me and no bedhead. And
then my alarm went off. I quickly re‑
alized I overslept, the kids were extra
cranky and no surprise, my car needs
gas. The truth is my mornings begin
with some variation of that quite regu‑
larly. Despite the morning rush, I have
found that there is one thing that I can
do to get myself back on track and set
my day up to be a productive one. It
does not cost anything and fits in your
pocket.
At the height of a particularly
stressful part of 2018 (I laugh now as it
pales in comparison to 2020), I stum‑
bled across an article touting the impor‑
tance of starting the morning on a pos‑
itive note. With just enough free space
on my iPhone, I downloaded the free
version of “Unique Daily Affirmations,”
on the App Store. It had a little tie-dye
vibe to it and the text and fonts are sim‑
ple and straightforward. Certainly, this
app would be the first to go once stor‑
age got tight, but nevertheless I set up
my account and decided to give it a shot
for a week. The concept is simple, every
morning a positive message appears by
holding down a button. Then you re‑
cord yourself repeating the affirmation
and play it back. At first, I laughed at
the sound of my morning voice which
was less than inspiring and bordered on
manly. But, if we are being honest, by
the third time I heard myself saying “I
have the power to rise above what is ex‑
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pected of me,” I almost believed it. And
then I saw the time and realized the
kids would be eating granola bars be‑
cause we were now extra late to school.
Day 2: I avoided playing with the
settings and ignored my scary morning
voice and told myself, “my possibilities
are endless,” three times.
Day 3: Forgot all about the app and
remembered midday, right about the
time I was looking for a good excuse to
stop working on discovery responses.
What do you know, had to tell my‑
self “I challenge, I work hard, I perse‑
vere,” three times? Discovery responses
(mostly) completed.
And so, it has been since. Most
mornings, right after I curse the alarm,
I reach for my phone and go to the af‑
firmations app. It takes me less than
a minute to read the short phrase and
play it back. When it is a particularly
inspiring phrase, I save it to the favor‑
ites tab and hope it will find its way back
to me when I most need it. There have
been days when I feel like I am failing at
just about everything and I question if I
am capable of being a good advocate for
my clients. On these days, I have found
that returning to my morning routine
can be quite helpful. I sit at my desk,
close my door, and repeat the words of
the day to myself three times. Pro tip: a
few deep breaths at the end really drive
it home.
On a particularly damaging day
of testimony during my last trial, I
skipped the restroom break and pulled

out my phone for some words of en‑
couragement. I ignored all the text
messages waiting for me, umpteen
emails screaming about the work I was
behind on, and went straight for the af‑
firmations app. “Today I will be proud
of who I am,” popped up on my screen.
In that moment, I was most definitely
not proud of who I was. I felt like I was
failing my client and his punishment
would be life in prison. I had missed
some good shots with the last witness
and my cross failed to produce any‑
thing helpful to our defense. I was tired
and hungry. And now, I had skipped
my bathroom break to tell myself some‑
thing I did not believe in that moment.
I put my phone down and slumped into
my chair, defeated and with a full blad‑
der. A few seconds ticked by painfully
slow and then I compulsively reached
for the phone again. The app was still
open, and the words stared back at me:
Today I will be proud of who I am. In
the empty courtroom, I whispered the
words to myself three times. Then an‑
other three just for good luck.
The Bailiff returned, asked if I was
ready and then sent for my client and
the jurors. The next witness took the
stand and then another. I can not say
that I had a brilliant cross examination
or that the State’s witnesses were slaugh‑
tered for being self-serving hypocrites,
but I did get in a few zingers. I had got‑
ten into my own head and convinced
myself that I was not good enough, but
with a few simple words, I had found

just enough something in the privacy of
my phone to pull me through and get
back to defending my guy.
It sounds cheesy, I know. And if
you are still reading this article, it is
probably because you forgot to bring
your phone into the restroom. But hear
me out, the loudest voice you will hear
is your own. It is the one that tells us
we are either good enough or not. Too
many times, we use our words to un‑
dermine ourselves. How often do you
make a careless mistake and then pro‑
ceed to follow up with, “I’m such an id‑
iot”? I spilled some coffee on my shirt
right before Zoom court today and then
called myself a dumbass. Salt, meet
Wound. These mishaps are human.
Missing a deadline is bound to hap‑
pen. The point is that hearing yourself
say hurtful things afterwards only mag‑
nifies the mistake and makes it harder
to get back on track. We are often very
quick to criticize ourselves but slow to
praise.
There are lots of free apps available
that promote mindfulness and positive
thinking. Whether you start your day
with repeating an affirmation, or repeat
a phrase as needed, reminding your‑
self that you believe in you can have a
lasting effect. Taking a few minutes to
say something positive to myself has
changed the way I approach my inner
conversations. I find it harder to say,
“I’m so stupid,” after making a mistake
now. I am more aware of my own voice.
I encourage you to turn up the
volume on your own voice and speak
kinder to yourself. In the courtroom
and in life, you are capable and worthy.
Now say it three times.
SAVANNAH

GONZALEZ

is a solo practitioner living and working in the Rio
Grande Valley. Her practice
focuses on criminal defense
and family law. She has three boys and a
cabinet full of good wine.
Law Office of Savannah Gonzalez, PLLC
107 E. Samano St. • Edinburg, Texas
78539 • Tel. (956) 378-4060 • Fax (956)

Appellate Manual
Member Price:
Book - $40
CD $45
Book & CD - $85
Non-Member
Price: Book - $140
CD $145
This manual, created by Cynthia Hampton, guides the practitioner
through the litigation which often follows a trial. It has been updated
and supplemented by Angela Moore. The Rules are set out and discussed with case citation. The manual provides forms, checklists and
references to other codes which effect appellate rights and responsibilities. It is especially important that the practitioner who doesn’t
often do appeals have this book on their desk, but it also supports the
experienced practitioner!

Mental Health
Training
Course Directors:
Alyse Ferguson
John Hunter Smith
June 23, 2021
Hyatt Regency Riverwalk
San Antonio, Texas

Public Defender
Training
Course Directors:
Jessica Canter
Clifford Duke
June 23, 2021
Hyatt Regency Riverwalk
San Antonio, Texas

378-4066 • attorney@savannahgonzalez.com
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Get Back to Where You Once Belonged
TCDLA Declaration Readings
July 2, 2021
C H U C K L A N E H A RT

I

t is early July. The morning is crisp and cool in the Texas
town. Just before 9 o’clock, people converge from all di‑
rections, mingling on the shady west lawn of the courthouse
square. Nearby, a historic whitewashed gazebo is the meeting
place for a dozen or so well-dressed local attorneys.
A young lawyer curls her baby in her arms as an older
lawyer shoos his toddler grandson from the makeshift stage.
Children seem to be everywhere, running across the expan‑
sive grassy space with little American flags. Clerks, judges,
and prosecutors file out from the courthouse to join the mul‑
titude for the familiar annual patriotic ceremony.
A man stands tall before the gazebo and proudly an‑
nounces the reason for the gathering. He leads the crowd in
the Pledge of Allegiance. “God Bless America” follows, per‑
formed by a talented young lawyer in a dazzling blue dress. A
few tears are dabbed away.
The lawyers take turns reading the paragraphs of the
great document. Some readers are talented orators, powerful
advocates familiar to all. Others have lesser voices, but even
the small children are silent, spellbound by the majesty of the
message.
Another lawyer in a blue dress belts out a rousing rendi‑
tion of “This Land is Your Land,” with everyone joining the
chorus and clapping hands. Kids dance. There are hugs and
group photos, interviews from the local media and saluta‑
tions all around. Everyone is excited to do it all over again
next year.
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But next year is 2020. The pandemic hamstrings TCD‑
LA’s great tradition of sponsoring local readings of the Decla‑
ration of Independence. Many local criminal defense lawyers
are able to stage modified readings, mindful of health con‑
cerns. It is certainly not the same.
Meanwhile, the pandemic kills more than half a million
Americans. What it can never kill is the American quest for
liberty. The principles enunciated in the Declaration of Inde‑
pendence are eternal for all Americans.
By July 2021, it seems likely the TCDLA Declaration
readings will return to normal. It is a chance for Texas crim‑
inal defense lawyers to publicly champion liberty and indi‑
vidual rights.
The founder of this wonderful tradition—Robert Fick‑
man of Houston—will join me in coordinating statewide
readings again this year. Those of you who have been involved
in the past—you know who you are—will soon be contacted
with information about the 2021 readings.

Visit TCDLA.com to see county coordinators. Email
ksteen@tcdla.com to be added. Watch the 2020 TCDLA
Declaration Video.
Please join us in honoring our nation’s most sacred document
in the spirit of independence.

COVID-19 and the End of
DWI Breath Testing
JASON SOSA

T

hink about the ways our society
has changed since the onset of the
COVID-19 pandemic. What kind of
messages do you hear? What do you
see? Do you hum “happy birthday” as
you wash your hands a hundred times
a day? Many people are now wearing
masks and gloves for protection from
the virus and some even do so when
they are alone in their own cars. The
Center for Disease Control and Preven‑
tion (CDC) has laid out guidelines that
recommend us to practice “social dis‑
tancing” by staying at least six feet away
from other people while in public; and
we’ve all become familiar with the taped
lines in the middle of grocery store
checkout lanes that indicate proper
spacing. COVID-19 has changed the
way our everyday lives look, but I can‑
not help but think about how all these
changes, particularly, are going to im‑
pact DWI breath testing.
Our clients have two options when
it comes to consenting to the gov‑
ernment’s quest to obtain evidence of
ethanol in the client’s system: blow or
bleed. Many people, me included, are
deathly afraid of needles and would opt
for the less invasive and much quicker
approach of providing a breath sample.
For some people, providing a breath
sample feels much safer than provid‑
ing a blood sample, or at least it did in

the past. Now, all I can think about is
how dangerous the process of taking a
sample of a person’s breath has become
during COVID - for both the person
blowing into the breathalyzer and the
officer taking the sample.

Who is our Client?
As we always do with this type of
work, must consider whether our clients
are immunocompromised, whether our
clients are on certain types of medica‑
tions that may suppress their immune
system, and our clients’ lifestyles. Some
researchers have found that COVID-19
could be disproportionately affecting
people from black, Asian, and minority
ethnic communities.1 We also know
that the criminal justice system seems
to disproportionally target low-income
people and black and minority eth‑
nic communities. Many of our clients
have little access to healthcare, masks,
or gloves. Many of them are not able to
work from home or keep their children
out of childcare facilities. Some of our
clients have recently been forced to be
1. See Tony Kirby, Evidence mounts on
the disproportionate effect of COVID-19
on ethnic minorities, The Lancet Respiratory Medicine Vol. 8 Iss. 6 (May 8, 2020),
available at https://doi.org/10.1016/S22132600(20)30228-9.

in unsafe settings like hospitals, jails,
halfway houses, or homeless camps
where they could easily have been ex‑
posed to COVID-19 or picked up other
diseases that could compromise their
immune systems. We know that our cli‑
ents are living in a fluid, changing world
and that many of them are high-risk
for COVID-19 exposure, and worse,
COVID-19 complications.

COVID-19
The CDC suggests COVID-19 will
infect the human body through the
nose, throat, and lungs. These are ex‑
actly the areas used to submit a sample
into the breath machine. The CDC re‑
ports COVID-19 can spread from one
infected person to another by respira‑
tory droplets from a person sneezing or
coughing. The CDC also reports that
aerosolized droplets exhaled by an in‑
fected person’s breath may also trans‑
fer the disease. Touching or shaking
hands with someone who is infected,
and touching your mouth, nose, or eyes
without properly washing your hands
or using a disinfectant will increase the
probability of COVID-19 spread.

Breath Testing
Considering how COVID-19 is
transmitted between people, how can
we possibly justify breath testing at
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this time? To highlight just how dangerous breath testing is
during the current pandemic, let’s walk through the standard
process of breath testing.
Breath tests are often administered in a small room with
very little ventilation inside of a jail. By design, the officer
who administers the test must stand within six feet of the
subject providing the specimen. The breath test machine is
equipped with an attached tube that has a disposable mouth‑
piece for each person who will blow into the device. The offi‑
cer will either hold the tube to the subject’s mouth while the
subject blows for a required amount of time, or the officer
will instruct the subject to hold the tube themselves.
Where are the safeguards to prevent the spread of
COVID-19? Is disposing of the mouthpiece between subjects
sufficient to prevent infection? It is likely not. A closer anal‑
ysis of the process illustrates the ability of the virus to live
in the hose of the breath machine and within its chamber.
To obtain a “valid” breath sample, each subject is required to
blow into the hose of the machine for approximately seven
seconds. In these seven seconds, the aerosolized particles
of breath and droplets of saliva will enter the tube and stay
there. To prevent transmitting the disease from one subject
to another, the breath test technician would have to dismantle
the machine to completely disinfect it. Considering the num‑
ber of DWI arrests made on any given day, this does not seem
feasible and the spread of COVID-19 could become rampant
from only one source of equipment within a community.
In the process of collecting a breath specimen, the breath
test operator is at risk for COVID-19 infection just as much
as our clients. The more times the operator touches the ma‑

chine, the more they increase their chances in becoming in‑
fected and the potential chain reaction of transmitting the
disease to others becomes significant.

Conclusion
The intent of this short piece was to highlight that an
area of evidence collection that has already become techno‑
logically obsolete (did you know all they’re really measuring
is how much light is passed through when someone breathes
into the machine?) is now also extremely dangerous. Yes, this
may mean we will have more blood cases. Yes, I am still afraid
of needles. That being said, as a defense attorney, I would
rather make the government actually prove a defendant’s
blood alcohol content (BAC) through scientifically validated
lab testing than allow them to continue pushing cheaper, less
accurate, and now dangerous breath tests. I hope this article
highlighted the need for reform in this area of the law. Be well
out there, and don’t blow.
JASON SOSA is a Senior Litigator within the
Felony Trial Division at the Harris County Public Defenders Office. Since joining the Felony Trial
Division, Jason has gained a reputation as a client-centered trial attorney who believes in fighting for his clients in front of juries. He is routinely sought out
by his colleagues in the private bar and within the Public Defenders Office for advice when it comes to defending intoxication and drug cases. Raised in a military family and the son of
a United States Air Force Colonel, Jason understands sacrifice
and what it means to stand up for justice and individual rights.

TCDLEI Memorializes
Fallen But Not Forgotten . . .

Charles Baldwin
Quinn Brackett
Peter Bright
Jack H. Bryant
Phil Burleson
Charlie Butts
Ward Casey
Byron Chappell
Emmett Colvin
Rusty Duncan
C. David Evans
Elaine Ferguson

C. Anthony Friloux Jr.
Jim Greenfield
Richard W. Harris
Richard ‘Race horse’ Haynes
David Hazlewood
Odis Ray Hill
Weldon Holcomb
Floyd Holder
W. B. “Bennie” House
David Isern
Hal Jackson

Knox Jones
Joe Kegans
George F. Luquette
Carlton McLarty
Ken Mclean
Kathy McDonald
George R. Milner
Roy Minton
Brian E. Murray
Harry Nass
Anthony Nicholas
David A. Nix

Rusty O’Shea
Mike Ramsey
Charles Rittenberry
George Roland
Travis Shelton
Robert William Tarrant
Charles Tessmer
Doug Tinker
Don R. Wilson Jr.

Texas Criminal Defense Lawyers Educational Institute
To memorialize someone or give a shout out, email rkeith@tcdla.com

28 VOICE FOR THE DEFENSE 8 May 2021

A Memorial
Roy Minton, 1931-2021
SAM BASSETT

I

was an outsider to the Red
Brick House when I was
asked to join in late 2000.
Randy Leavitt and Martha
Dickie had inquired and I
jumped at the opportunity.
Soon thereafter, I was trying
a murder case in George‑
town with Roy and realized
I had been invited to work
with one of the very best to
advocate in a courtroom.
We succeeded in getting a
lesser manslaughter ver‑
dict much to the chagrin of
John Bradley who took a lit‑
tle steam out of us with a 20
year sentence from the jury.
That is one of many predict‑
able stories you might hear
from many lawyers who
worked with him over the
years. He was awesome to
watch preparing for trial as
much as performing at trial.
Some of the less pub‑
licized qualities of Roy Q.
Minton: He detested profanity (though he threw in an
occasional “god dammit”); He was very liberal politically and
he didn’t hesitate to tell the Republicans he represented (often
saying, “You need to know, I’m a Democrat – A LIBERAL
Democrat!); He adored Barbara – always stopping whatever
meeting or phone call to walk her to the car when she came
by the office; He doted over his 5 children and loved working
with sons in the practice; He was not a fan of organized religion but was a “spiritualist” – often talking to me about those

moments where “the invisibles” gave him a helping hand - in
and out of the courtroom; He set fees too low – especially in
his latter years (Often joking – “There is a point in your ca‑
reer where your rate should go DOWN!”); He and Charlie
Burton would sleep on courthouse benches to hustle court appointments in the 60’s, when a fee was difficult to get in Austin;
He adored his pets – one time stopping a meeting with a high
profile client because Barbara was out of town and he had to
go feed the dog; He loved to fly – a former military pilot he
truly enjoyed flying his twin engine Baron; He had an awesome sense of humor (sometimes, in the middle of trial – he’d
look at my worried face and say “You just want to try the easy
ones?”); and – despite his reputation as a ruthless litigator/
defender – I observed him to be kind and warm hearted, very
accepting of people from all walks of life.
For me, this is a moment to pause and be grateful to have
worked with him. More importantly, it is a moment to be
remember that he taught me more about life than about law.
SAM BASSETT is a partner at Minton, Bassett,
Flores & Carsey in Austin. He received his law
and business degrees from the University of
Texas. Sam has been board certified in criminal
law since 1994.
Sam is listed in Best Lawyers in America, is AV Rated by Martindale Hubbel and is a Texas Monthly Super Lawyer. In 2014,
2016, 2018 and again in 2020, Best Lawyers in America named
him Lawyer of the Year for criminal defense in Austin.
Sam served as chair of the District 9A Grievance Committee
and the Texas Forensic Science Commission. He is a Past
President of TCDLA. He is a frequent speaker on criminal law,
family law and ethics.
Sam is the proud father of Kathleen and Daniel Bassett. He
spends his spare time playing golf, boxing and working at his
ranch near Floresville.
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PREORDER
Celebrate 50 years of protecting rights,
encouraging cooperation, and promoting
justice with our 50 year anniversay t-shirt,
now available for pre-order!

HOW TO ORDER:
www.tcdla.com - click “shop”
or call 512.478.2514

TCDLA Member Benefit
TCDLA App • Compatible with Droid/iPhone/Web browser
includes criminal codes, statutes, and case law
The TCDLA apps are mobile-device applications for use on Apple’s iPhone, iPad, iPod Touch,
as well as Android devices. The
apps contain 15 of the most popular criminal law codes, rules,
statutes and resources for Texas
and federal criminal lawyers. The
TCDLA apps are free for members of TCDLA and not available
to the general public.
The TCDLA app has been updated from the TCDLA Annotated
2019-2020 Code of Criminal Procedures and Penal Code. We’ve
also added Government Code chapter 508; this is the 2015 version, and will be updated along with the other
non-annotated codes when the legislature releases their new compiled versions.
To download the TCDLA iPhone app, please visit Apple’s “App Store” on your mobile device. For Android
devices, go to the “App Market”. Search for “TCDLA” and download your free app. You will need your TCDLA
username and password to login to the app. The TCDLA iPhone app is not currently compatible with Google
Android, Blackberry, Palm or any other non-Apple smart phone device. The TCDLA Android App only works
on Android devices.
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Welcome 2021 New Members Of TCDLA
January 1, 2021 – March 31, 2021

REGULAR MEMBERS

David Abbott, Waxahachie
Kacy Altum, Levelland
Grishma Arumugam, Bettendorf
Marisa Ayala, Houston
Kristen Leigh Ayers, Lubbock
Calvin A. Barker, Sherman
Joseph David Brown, Sherman
Jedrick Burgos, Houston
Ashley Burleson, Houston
Michael Campbell, Dallas
Christy Lynn Cauthen, Odessa
Kate Dolan, Houston
Kelsey Anne Downing, Rockport
James Todd Dunham, El Paso
Mariana Ehrenberg, Dallas
Carrie Ellis, Houston
Jan L. Fry, Houston
Lorena L. Garza, San Antonio
John L. Green, Houston
John Matthew Hall, Weatherford
Deborah B. Harrison, Allen
Jordan Joseph Hernandez, Conroe
Dustin G. Hoffman, Fort Worth
Anthony Jalili, McAllen
Andrea Helena Jarero, Austin
Sarah Mae Jennings, Austin
Thomas L. Johnson, Humble
Chase Johnson, Dallas
Barry G. Johnson, Fort Worth
Makenzie Keene, Dallas
Shane Patrick Keyser, San Antonio
Jeff J. Krumpholz, Cypress
John Michael Lamerson, San Antonio
Nancy L. Manning, Gainesville
Francisco Javier Martinez, Austin
Jason Matzen, Laramie
Katherine McCraw, McKinney
Charles McIntosh, IV, Beaumont
Calvin G. McLean, Plano
Robert Medina, Houston
Justin Avery Moore, Dallas
Stacey L. Morgan, Houston
Cecelia L. Morin, Fort Worth
Christopher T. Morrow, Austin
Adam D. Muldrow, Houston
James Ethan Murphy, Amarillo
Kevin Earl Niemeyer, Spring
Anthony Osso, Houston
Amy Owen, San Antonio
Giovanni Padilla, Richmond
Daphne Previti, San Antonio
Jacqueline Queen, San Antonio
Eric Kent Quisenberry, Brazos
Geoffrey Reynolds, Fort Worth

Michael Rane Riley, Huntsville
William C. Salazar, San Antonio
Bianca Santorini, Houston
Raoul Schonemann, Austin
Michael Shulman, Austin
Erik Leigh Smith, Houston
Markay Stroud, Spring
Dave Towery, Hill Country Village
Danielle Uher, Rowlett
Felix Valenzuela, El Paso
Lindsay Davis Vanik, Houston
Adam Varvel, Franklin
Christian Vega, San Antonio
Andrew W. Wilkerson, Cedar Hill
Lucas Wilson, Anahuac
James Michael Yanney, San Antonio
Alyssa Nava, El Paso

PUBLIC DEFENDER MEMBERS

Ronald Banerji, El Paso
Ashley De La Garza, Beeville
Naomi Fenwick, Dallas
Natalie Ganem, Beeville
Preston Harrell, Richmond
Stacie Lieberman, Austin
Nireasha Murray, Richmond
Marlo Obera, Dallas
Myrna Pages, El Paso
Randall Petrakovitz, Huntsville
Lynn Pride Richardson, Garland
Debra Wilkinson, Willis
Huma Yasin, Dallas
Rebecca Tarango, El Paso

A F F I L I AT E M E M B E R S

Shannon Cavasos, Lubbock
Andrea Titus, Portland

EXPERT MEMBER

Marc Fennell, Downers Grove

COMP MEMBERS

Catherine C. Bateman, Longview
Brandon Arthur Bibby, Houston
Denise E. Butterworth, El Paso
Claire Cahoon, Houston
Emma M. Cantu, Houston
Haven Charlo, Longview
Hailey Rebecca Dunn, Rockwall
Amanda Enriquez, El Paso
Geoffrey Dylan Puryear, Lubbock
Lakesha K. Smith, Arlington

STUDENT MEMBERS

Emily Adams, Dallas
Requerio Ayala, Mission
Alexandra Guadalupe Cirlos, Houston
Chandra Dade, Missouri City
Aaron M. DiIorio, Hempstead
Daniela A. Fuentes, Pearland
Barbra L. Gazo, San Antonio
Leigh Ann Greenberg, Boerne
Michael Hanley, Helotes
Elizabeth Huerta, Houston
Tien Hunter, Austin
Marilyn Kaye Kennemore, Keller
Stephen Koehn, Tyler
Jon L. McCurley, Dallas
Robert Mihara, San Antonio
Karen Munoz, San Antonio
Lindsay Parker, Trinity
Benjamin Nathaniel Romberg, Conroe
Victoria Saxe, Austin
Mark J. Streiff, Keller
Natalia Tsokos, Oklahoma City
Jacob Julio Vela, Houston
Carin Denyce Wieters, San Antonio
Jasmine Elise Williams, Katy
Jeremy Thomas Wood, Houston
Bianca Ybarra, San Antonio

I N V E S T I G AT O R M E M B E R S

Timothy Erwin, Wylie
Antonio Leal, Houston
Haywood Wayne Sawyer, Jr., Waco
Jonathan Trimble, Austin
Allison Vinson, Cypress

PA R A L E G A L M E M B E R S

Chris Bingham, Houston
Thomas Christopher McBarron, Houston
Marisol Quijano – Buckley, Houston
Donya J. Zasowski, Plano

May 2021 8 VOICE FOR THE DEFENSE

31

!
Kudos to ALEX BUNIN and GONZALO RIOS, JR for
being reappointed to the Governing Board of Texas Indigent
Defense Commission. Congratulations, Alex and Gonzalo!
Congratulations to TIP HARGROVE for earning the Palmetto
Medal, which is one of the highest awards presented by the
Citadel College Alma Mater. Mr. Hargrove’s service reflects
great credit upon himself, the Citadel, and it’s Alumni
Association, Kudos, Tip!
Congratulations MARK G. DANIEL (Ft. Worth) on your
Texas Senate reappointment to Texas Forensic Science
Commission. Thank you for your public service and keeping
TCDLA members updated, and fighting for justice.
Kudos to our TCDLA members who testified at the State Capitol
led by our TCDLA Legislative Team BILL HARRIS, Chair
and Lobbyists ALLEN PLACE, SHEA PLACE, and DAVID
GONZALEZ! TCDLA members who came to Austin to testify:
NICOLAS HUGHES (Houston), RICK FLORES (Austin),
DAVID BOTSFORD (Austin), MICHAEL GROSS (San
Antonio), JOHN CONVERY (San Antonio), and FRANK
SELLERS (Ft. Worth) #TCDLASTRONG.
Thank you WILVIN CARTER (Houston) for assisting a fellow
colleague to save his/her Bar License and his/her career and
to receive an Order of Dismissal after a year-long fight. Their
confidence and trust in you was well met.
Congratulations CARMEN ROE (Houston) whose client
received probation on a PSI today - an attorney who pled guilty
to two felonies for unlawful practice of law after losing his bar
card. The offer was 10 years.
SUZANNE SPENCER (Austin) received a phone call
criminal defense attorneys wait a lifetime for in March 2021.
Suzanne represented an Unaccompanied Minor Immigrant
a few years ago. He immigrated from Honduras by himself
during the 2014 migration. Upon turning 17 while in the
throes of a psychotic episode, he was charged with 6 offenses
ranging from Continuous FV to VOPO to Assault on PO.
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Suzanne was court-appointed to represent him. He was found
ITST (incompetent to stand trial). However, he was restored
to competency at the State Hospital. She was able to bond
him out on Mental Health PR bond (unique unwritten policy
to Travis County). Over the next 2 years, he complied with
conditions and maintained employment in construction.
They were successful at getting 5 of the 6 cases dismissed and
upon the advice of a good immigration attorney, the 6th case
was reduced to a misdemeanor and amended in a carefully
crafted plea bargain designed to have no effect on my client’s
Immigration Petition. My work was done and we parted ways.
Two years later, on March 12th, out of the blue - the client
called to thank her. The day before he had been Granted LPR
in the US Immigration Court in San Antonio. (LPR stands
for Lawful Permanent Resident). The client was so happy and
told Suzanne that he owed it all to me. She reminded him that
he did his part which wasn’t easy and the result was a team
effort that included 2 amenable prosecutors. The client is doing
well contributing to the GDP. He is married and a father now.
Thanks to SETH FULLER (Denton) who represented an adult
client with a co-defendant juvenile brother (both victims of
sex trafficking) in Bell County who was appointed a lawyer
originally a blind man could see was not capable/willing to
defend this kid on a murder charge (now that he’s been certified
re-indicted to cap). We were desperately looking for a new
lawyer for the juvenile, but a single mom with two kids in jail,
there was no money to hire a lawyer. Bell county refused to
allow a withdrawal of the court-appointed for a new courtappointed. Mr. Fuller, when asked, took this juvenile case probono and has knocked Bell County off its feet. Bell county now
has a new policy because of Mr. Fuller. He has and is fighting
this case like he’s being paid a million dollars an hour. His
willingness to take this case pro-bono has and will literally save
a 14-year-old (trafficking victim) life. We are forever indebted
to Mr. Fuller.
E-mail your shout-out to
rkeith@tcdla.com to be featured
in our next issue!

Attorney-Client Disagreements:
Who’s the Decider?
M AT T H E W H E F T I

A

gainst the vast resources and authority of the State in an
asymmetric adversarial process, it’s easy for a criminal
defense lawyer to feel powerless sometimes. But criminal de‑
fense lawyers hold enormous power over our clients’ lives. By
the time citizens accused engage a criminal defense lawyer
or have one appointed, most have already lost a substantial
amount of liberty and autonomy. If they aren’t incarcerated,
they’re likely on bond or under other restrictions. They’re on
the hook to appear for court dates that they didn’t choose. We
speak for them in court and in other communications, and
we counsel and advise them on what choices and decisions
to make in some of the most important situations they will
ever face.
There exists a very real risk that we wield our power ac‑
cording to what we believe is in our clients’ best interests, not
what our client believes is best. Our duty is to learn and ad‑
vance the objectives of our clients using the general methods
decided by the clients. Tempered by other duties under the
law and with our consciences as the touchstone, the law says
our clients remain the deciders in all fundamental decisions
related to the representation.
As a matter of ethics, the Texas Disciplinary Rules of
Professional Conduct outline the categories of decisions on
which the client is the ultimate authority in Rule 1.02: “[A]
lawyer shall abide by a client’s decisions: (1) concerning
the objectives and general methods of representation; (2)
whether to accept an offer of settlement of a matter, except
as otherwise authorized by law; [and] (3) in a criminal case,
after consultation with the lawyer, as to a plea to be entered,
whether to waive jury trial, and whether the client will tes‑
tify.”
The rules establish a floor, not a ceiling. Merely because
these rights are explicitly listed, it does not follow that the
remaining decisions are reserved for the attorney alone. The
specific client decisions fundamental to liberty and protected
under the Constitution are more expansive, and they may be
wildly different from case to case.
Criminal lawyers often think of the objectives of rep‑
resentation in terms of distributive justice, that is, the re‑
sult—the verdicts and sentences handed down. The client’s
autonomy interest, however, extends far beyond the realm of
distributive justice and may, in fact, have nothing to do with
distributive justice at all. Violation of that autonomy violates
substantive rights, to be sure, but it also violates core tenets
of procedural justice and undermines the key to maintaining
the legitimacy of the legal system.
Being mindful not to impose or infringe upon a client’s
autonomy to decide the objectives and methods of represen‑
tation is even more important for appointed counsel repre‑
senting people who are indigent. Without the freedom to
contract or choose their own attorney, people who are indi‑
gent already lack the autonomy of their wealthier counter‑

parts. Telling an indigent citizen accused of a crime “that his
lawyer has the power to decide the theory of the defense, and
that his lawyer has the power to concede his guilt to lesser-in‑
cluded offenses ‘can only lead [the defendant] to believe that
the law contrives against him.’”
When given the sacred duty of protecting one of our fel‑
low citizen’s freedom, we’ll serve them best when we under‑
stand freedom entails far more than a trial result or number
of years on a sentence. As Lawrence v. Texas explains, “Free‑
dom extends beyond spatial bounds. Liberty presumes an
autonomy of self that includes freedom of thought, belief,
expression, and certain intimate conduct.” Another case out
of Texas, Roe v. Wade, makes clear that some decisions are
so personal that the right to make those decisions is Consti‑
tutionally protected by the right to privacy, which is funda‑
mental and “implicit in the concept of ordered liberty,” and
the Constitution protects as a fundamental right the ability
to make unimpeded decisions about personal matters related
to marriage, procreation, contraception, family relationships,
and child rearing and education.
The nature of choices belonging to the client without in‑
fringing on their fundamental liberties are broad and some‑
times abstract. “The fundamental liberties protected by the
Fourteenth Amendment’s Due Process Clause extend to cer‑
tain personal choices central to individual dignity and auton‑
omy, including intimate choices defining personal identity
and beliefs.”
Practice Principle: Know your role (at any given time).
We wear many hats, each requiring different considerations.
All of this does not mean that a criminal defense law‑
yer has no power over representation decisions. In the role
of advocate, the lawyer controls trial management matters.
The Supreme Court recognizes that ceding some power to
the trial lawyer is “a practical necessity.” “The adversary pro‑
cess could not function effectively if every tactical decision
required client approval.” In addition to Texas rules in accord,
the ABA Criminal Justice Standards for the Defense Function
also make clear, “Defense counsel is the client’s professional
representative, not the client’s alter-ego. Defense counsel
should act zealously within the bounds of the law and stan‑
dards on behalf of their clients, but have no duty to, and may
not, execute any directive of the client which violates the law
or such standards.”
The big decisions, however, belong to the client. At the
time the Constitution was drafted, “The right to counsel, far
from being seen as a means for undermining defendant au‑
tonomy, instead was intended, like the other trial guarantees
in the Constitution, to provide defendants themselves with a
necessary tool for making and acting upon the most well-in‑
formed decisions.”
Avoiding conflict in the attorney-client relationship
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when it comes to the allocation of decision-making authority
isn’t always easy; but taking a client-centered approach with
a healthy dose of humility can go a long way toward easing
tensions with the highly-involved and highly-autonomous
client. Taking an approach that recognizes the clients as more
than the facts of their case builds trust, which can often lead
to the fruitful kind of working relationship that prevents con‑
flict from arising.
Practice Principle: Be a patient teacher. If you’re having trouble getting through to a client, bring in help from
someone who might be able to reach them. It might be
family, a colleague, a counselor, clergy, or another trusted
agent; but make every effort to make the client’s concerns
heard and make every effort to help the client obtain complete and accurate information in a way that they can accept and understand it.
Though criminal defense lawyers are called upon to be
zealous advocates for our clients, we also have a duty to fill
various other roles in service to our clients. Providing the ef‑
fective assistance of counsel that the Constitution demands
requires it. For even the busiest of trial lawyers, some of the
most important work a criminal defense lawyer ever does
is entirely off the record, confidential, and never subject to
scrutiny by any oversight authority except the lawyer’s own
client. While much attention is given to our role as advocate,
the role of counselor and advisor to our clients is integral to
the guarantees of the Sixth Amendment. This private role
gives us the unique task of protecting our clients’ fundamen‑
tal right to secured autonomy.
A client’s objectives are often placed into conflict with
one another. Similarly, a client’s objectives may be tempered
and limited by the methods they’re willing to employ to ac‑
complish the objective. The “lifeblood of the law” is respect
for the individual. Every individual client is going to have
hopes, dreams, aspirations, and a sense of who they are and
who they want to be that is unique to the individual. And just
as lawyers must use their own consciences as the touchstone
for guiding their actions, so too must clients use their own
consciences as their touchstones. As counselors, it’s our duty
in our role as counselors to help them through the process in
ways that exceed mere advocacy.
Practice Principle: A client may have more than one
objective of the representation. Objectives of representation are not often as simple as “win at all costs” or “get the
lowest sentence possible.”
To use just one example of how competing objectives
might present themselves in a concrete way, consider the fol‑
lowing hypothetical:
The client refuses to admit guilt to a heinous crime, even
though he’s certainly facing a conviction and 25 years if he
goes to a jury. If he takes a plea, he’s out on time served with
probation. The client’s lawyer informs him of all the risks,
shares a candid assessment of the likelihood of going to a jury,
and educates the client about the reality of coercive plea-bar‑
gaining tactics and about the realities of the trial penalty de‑
signed to deprive him of his day in court. But the client sim‑
ply cannot say he did something he didn’t do. The prosecutor
continues to take a hard line and won’t budge with the coer‑
cive plea bargaining. The client’s preference is to avoid a trial
if at all possible because he doesn’t want the public spectacle
and humiliation, and the client is risk averse and is seriously
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tempted to take the offer regardless of the facts.
Many clients simultaneously desire the objective to
maintain innocence and the objective to secure the benefit of
a plea bargain in the face of overwhelming evidence or in the
face of coercive plea practices. It would be a challenge to find
a criminal defense lawyer who was unfamiliar with clients
pleading guilty simply to get out of jail, regardless of guilt or
innocence.
How can the criminal defense lawyer help the client best
meet the client’s competing objectives when the objectives
are so incompatible? Educate the client on the possibility of
pursuing an Alford plea. If the client decides that’s the best
method to achieving his competing objectives, pursue that
method of resolving the case.
And certainly, there is no explicitly stated Constitutional
right to an Alford plea (yet), and the court may not be ob‑
ligated to accept an Alford plea or a plea of nolo (yet), but
considering the client has a right to personal autonomy and
to choose the objective of his defense, it would follow that a
client at least has the right to be made aware of an Alford plea
as an option to pursue as a possible means to achieve both of
his competing objectives—in other words, even if the court
is not required to allow an Alford plea, the client has a right
to ask.
In Texas, an Alford plea is implemented through a plea
of nolo contendere, which has the legal effect of a guilty plea.
Though a plea of nolo contendere in Texas has the same effect
in the criminal proceeding as a plea of guilty, it is a plea ex‑
pressly allowed by statute that carries important distinctions
from a plea of guilty. A plea of nolo contendere cannot be
used against a party in any potential future civil suits aris‑
ing out of the same accusations. More importantly, a defen‑
dant might be able to obtain the benefit of a guilty plea while
maintaining innocence and not admitting guilt, which may
best achieve the client’s objectives of representation.
We would all do well to remember that the choice on
how to plead is not a binary choice of guilty or not guilty. And
the choice to admit guilt or concede guilt is a separate and
distinct choice from the decision to plead, and it is no less
protected by the Constitution. Justice Ginsberg made clear in
McCoy v. Louisiana that when it comes to choices about how
to plead and whether to maintain innocence or admit guilt,
“These are not strategic choices about how best to achieve a
client’s objectives; they are choices about what the client’s ob‑
jectives in fact are.”
When it comes to the “more transcendent dimensions”
of liberty under our Constitution, our clients depend on us
getting to know them in a concrete way on an abstract level.
If we can’t do that with our own clients, what hope do we have
of helping the prosecutor, judge, or jury do the same?
MATTHEW J. HEFTI is Counsel at Parlatore
Law Group. He lives in Houston and practices
criminal defense in Texas. Motivated and
informed through his own military service, he
also practices military law, including courtsmartial, military appeals, and military writs worldwide. He
serves on the TCDLA Indigent Client Defense Committee. He
can be reached at matthew.hefti@parlatorelawgroup.com or
(832)-916-3052.

2021 TCDLEI
Charlie Butts Scholarship Recipient
Ethan Zertucha
T

M A R I F LO R E S

he Texas Criminal Defense Lawyers Educational Insti‑
tute (TCDLEI) administers the Charlie D. Butts Memo‑
rial Scholarship every year. The scholarship is named after
Charles D. Butts, who practiced as an attorney in Texas for 63
years. Charles Butts served as TCDLA’s president in 1987-88.
TCDLEI Charles Butts Memorial Scholarship Require‑
ments for Eligibility:
1. Student must be a 3L law student with a demonstrated in‑
terest in Criminal Law, especially Criminal Defense.
2. Student must write a statement regarding their views on
the criminal defense role in our criminal justice system—no
more than two pages, double spaced.
3. Student must submit a recommendation letter from a TC‑
DLA member.
4. Student must submit recommendation let‑
ter from a Professor/Instructor in law school.
Students should also articulate in one paragraph their back‑
ground and/or need for funds.
TCDLA awarded the annual $5,000 Charlie Butts Me‑
morial Scholarship to Ethan Zertucha, a University of TexasAustin law Student.
Ethan is a 3L student at the University of Texas Law
School who is an active member of the Board of Advocates,
a competing member of the UT Interscholastic Mock Trial
AAJ Team, and Staff Editor of the American Journal of Crim‑
inal Law (Fall 2020). Ethan came to Texas from Florida. He
is a Cuban American, the first in his family to pursue a law
degree. Ethan’s father passed away of cancer when he was
young, and his mother, who has been dealing with many‑
health issues, lost her business during this difficult time of
the COVID 19 pandemic. “This has caused unpredictable
and significant financial hurdles for many reasons. Every
dollar counts and this scholarship would be more than the
rent, food and books…It will be a proud sign to me and my
mother that there are people who are helping others. My last

semester as a law student I will be interning at a Public De‑
fender’s Office with plans to extend post-bar. I could not be
more excited to use these experiences to prepare me for my
career in criminal defense as a Public Defender”.
John Convery, a San Antonio criminal defense lawyer
and partner at Hasdorff and Convery, wrote Zertucha a let‑
ter of recommendation that helped earn him the scholar‑
ship. “His experience during law school includes a Judicial
Internship and Travis County Court at Law #2 and serving
as a law clerk for the Texas Center for Policy Studies and En‑
vironmental Integrity Project.” Mr. Convery expressed how
the TCDLA Charles Butts Scholarship would mean a lot to
Ethan and his family. Kami Chavis, Vice Provost and Pro‑
fessor of Law, also wrote Zertucha a letter of recommenda‑
tion and raved about her experience having him as a student.
“Ethan demonstrated remarkable analytical abilities and was
a frequent volunteer to discuss the cases. During every class,
Ethan demonstrated his love of criminal law, a keen intellec‑
tual ability, and a passion for advocacy.”

TCDLEI administers other
scholarships as well:
1. Kelly Pace Memorial New Lawyer Travel Fund
2. The Christine S. Cheng, M.D., Memorial Asian-American
Scholarship & Travel Fund
3. Scrappy Holmes Indigent Defense Scholarship Fund
4. Bertha Martinez Trial College Travel Scholarship
5. Numerous CLE scholarships given to criminal defense at‑
torneys and public defenders.
TCDLEI awards more than $45,000 a year in scholarships.
These scholarships help ease the cost of travel to attend con‑
tinuing legal education seminars. These scholarships are
funded in part by private donations but also corporate do‑
nations, fundraising, and merchandise sales. All donations to
TCDLEI are tax-deductible.
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Significant Decisions Report
KYLE THERRIAN

P

rops are due this month. Jason Niehaus of Denton de‑
fended the Michael Morton Act in a case that should be
added to all of our form requests for discovery under Article
39.14 of the Code of Criminal Procedure. Allison Clayton of
Lubbock, and Lane Haygood of Odessa added their touch as
drafters of the Texas Criminal Defense Lawyers Association
Amicus Curiae brief. Several cases this month involve inter‑
pretations of the SCOTX Emergency Orders Regarding the
COVID-19 Pandemic (just in time for the end of the pan‑
demic)(knocking on all of the wood). Other than that, just
some Boyz II Men trivia to look out for here. Enjoy!
TCDLA thanks the Court of Criminal Appeals for gra‑
ciosly administering a grant which underwrites the majority
of the costs of our Significant Decisions Report. We appreci‑
ate the Court’s continued support of our efforts to keep law‑
yers informed of significant appellate court decisions from
Texas, the United States Court of Appeals for the Fifth Cir‑
cuit, and the Supreme Court of the United States. However,
the decision as to which cases are reported lies exclusively
with our Significant Decisions editor. Likewise, any and all
editorial comments are a reflection of the editor’s view of the
case, and his alone.
Please do not rely solely on the summaries set forth be‑
low. The reader is advised to read the full text of each opinion
in addition to the brief synopses provided.
This publication is intended as a resource for the mem‑
bership and I welcome feedback, comments, or suggestions:
kyle@texasdefensefirm.com (972) 369-0577.

United States Supreme Court

Torres v. Madrid, 141 S. Ct. 989 (2021)
Issue. Does a Fourth Amendment seizure occur when
the police shoot at a person evading arrest?
Facts. Officers were serving an arrest warrant at an
apartment complex. Officers observed Torres standing with
another person near a vehicle in the parking lot. Officers
determined neither Torres nor the companion were the tar‑
get of the warrant. Officers tried to speak with Torres as she
attempted to drive away. One officer attempted to open her
door. Torres was experiencing methamphetamine withdraw‑
als and thought the officers were carjackers. As she sped away,
officers fired their guns at her 13 times striking her twice and
paralyzing her left arm. Torres sued the officers under 42 USC
1983 claiming a deprivation of her constitutional rights and
that the officers “applied excessive force, making the shoot‑
ing an unreasonable seizure under the Fourth Amendment.”
The district court granted summary judgment in favor of the
officers. The Tenth Circuit affirmed, indicating “no seizure
can occur unless there is physical touch or show of authority
and that such physical touch (or force) must terminate the
suspect’s movement or otherwise give rise to physical control
over the suspect.”
Holding. At common law, an officer’s application of
physical force, of any amount, with the intent to apprehend
was sufficient to find a seizure exists, also known as “the mere
touch” rule. The Court finds no principled reason to find that
shooting a person—a greater intrusion—does not constitute
							 a seizure. The rule announced by the court is narrow. “In ad‑
dition to the requirement of intent to restrain, a seizure by
Sincerely,
force—absent submission—lasts only as long as the applica‑
tion of force.”

Texas Court of Criminal Appeals
Watkins v. State, No. PD-1015-18 (Tex. Crim. App. 2021)
Issue. Where in Article 39.14 of the Code of Criminal
Procedure the legislature mandates the prosecution’s disclo‑
sure of “evidence material to any matter involved in the case,”
does the legislature mean what it says?
Facts. Defendant was sentenced to 70 years confine‑
ment as a habitual felony offender. In the punishment phase
of trial, the State entered 34 exhibits comprised of “booking
records, pen packets, and judgments of prior convictions for
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enhancement and other extraneous offenses that Appellant
had committed.” Defendant had previously made two re‑
quests pertaining to this evidence: (1) a request for notice of
State’s intent to offer extraneous offenses, and (2) a discov‑
ery request pursuant to Texas Code of Criminal Procedure
Article 39.14 (“Michael Morton Act”), wherein he requested
“any other tangible things not otherwise privileged that con‑
stitute or contain evidence material to any matter involved
in the case.” The State provided notice but did not produce
to the defense any of the extraneous offense evidence until
they introduced it at trial. At trial, the prosecutor argued that
he did not believe Article 39.14 applied to punishment. The
trial court initially sustained an objection to the punishment
evidence but then reversed its decision. On Appeal the State
conceded that Article 39.14 applies to punishment evidence,
but proof of extraneous offenses is not “material to any mat‑
ter involved in the case.” The court of appeals agreed and ex‑
plained that the Court of Criminal Appeals had interpreted
the phrase “material to any matter involved in the case” prior
to the Michael Morton Act amendments as meaning “there
is a reasonable probability that had the evidence been dis‑
closed, the outcome of the trial would have been different.”
According to the court of appeals, this interpretation sur‑
vived the 2013 Michael Morton amendments.
Holding. Yes. “Material” means the same thing as “rele‑
vant” and the prosecutor’s duty to disclose material evidence
extends to evidence of guilt, punishment, and numerous
subsidiary issues. Here the punishment evidence proving
previous convictions was material to the punishment. “[W]
e construe the amended statute as adopting the ordinary defi‑
nition of ‘material.’ Evidence is ‘material’ if it has ‘some logi‑
cal connection to a consequential fact.’ Whether evidence is
‘material’ is therefore determined by evaluating its relation
to a particular subject matter rather than its impact upon the
overall determination of guilt or punishment in light of the
evidence introduced at trial.” Prior to the enactment of the
Michael Morton Act, the Court of Criminal Appeals often
held that Article 39.14 did not provide a general right to dis‑
covery and “[t]he decision on what was discoverable was left
to the discretion of the trial court.” But the newly amended
Article 39.14 exists against a considerable backdrop which
informs the court’s interpretation of “material.”
The wrongful conviction of Michael Morton inspired the
legislative amendments to Article 39.14 in 2013.
The wrongful conviction of Michael Morton was
achieved by a prosecutor’s wrongful withholding of exculpa‑
tory evidence.
The Michael Morton Act was a comprehensive overhaul
of criminal discovery practice.
The Michael Morton Act broadened the duty to disclose
evidence which is ordinarily discoverable under due process
and Brady v. Maryland.
The Michael Morton Act abandoned the requirement of
a court order to obtain discovery.
The Michael Morton Act expanded the list of discoverable items
and the number of people from whom evidence is discoverable.

The Michael Morton Act provided for an ongoing duty
to disclose evidence even after the disposition of the case in
the trial court.
The Michael Morton Act expanded the traditional due
process / Brady v. Maryland duty to disclose.
“Nothing in the text suggests that the character of the
evidence should be judged solely in relation to its conse‑
quential effect on the ultimate issues of guilt or punishment.”
The defense need not make the case for good cause to the
prosecution when demanding evidence, and the disclosure
obligation exists notwithstanding a prosecution’s evaluation
of defense theories and how that evidence might fit into the
defense’s case. Despite this clear duty, harm analysis still re‑
mains a viable excuse for the State when they get caught not
disclosing evidence.
Dissent (Keller, J.) The legislature rejected the use of the
word “relevant” in the most recent amendments to Article
39.14 and used the term “material” which was previously in‑
terpreted by the Court to be limited to outcome determina‑
tive evidence. The Legislature could not have meant “mate‑
rial” to have meant “relevant” under these circumstances.
Dissent (Yeary, J.) Agrees with Judge Keller, but writes
to emphasize that legislative intent should not be the endall of statutory construction. “[T]he word ‘material’ simply
means ‘material.’”
Comment. Kudos to appellate attorney Jason Niehaus
of Denton, and TCDLA Amicus drafters Allison Clayton of
Lubbock and Lane Haygood of Odessa. Update your form
39.14 requests with this case.
Najar v. State, No. PD-1049-19 (Tex. Crim. App. 2021)
Issues. (1) In a motion for new trial, is a trial court af‑
forded “almost total deference” when it resolves uncontro‑
verted defense-facts against the defendant? (2) Is a jury’s con‑
sideration of a siren heard outside the courthouse the type of
evidence which can be used to impeach the jury’s verdict be‑
cause it constitutes an “outside influence improperly brought
to bear upon any juror?”
Facts. A jury convicted the defendant of evading arrest.
He argued at trial he could not hear or see the police until
they were directly behind him. After the trial, defense coun‑
sel learned from a juror that the jurors “heard a siren outside
of the building, they made assumptions about the case based
on that siren, and it affected their deliberations.” Trial coun‑
sel moved for a new trial on the basis of the jury’s consider‑
ation of an outside influence and presented affidavits sworn
by trial counsel in support. When trial counsel admitted the
affidavits counsel stated “I think the State agrees with the fac‑
tual basis of that affidavit, which is, this conversation with the
jury took place. . . .” The prosecution responded: “[t]hat’s cor‑
rect.” Counsel requested findings of fact from the trial court,
but none were made. The Court of Appeals reversed the trial
court’s denial of defendant’s motion for new trial.
Holding. (1) Yes. An old since-recodified statute pro‑
vided that a judge shall hear evidence and determine the is‑
sue presented in a motion for new trial when the State takes
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issue with the “truth of the causes set forth in the motion for
new trial.” Somehow courts developed a corollary to this rule:
that when the matter is uncontested, the trial court must ac‑
cept the factual assertions as true. Texas Rule of Appellate
Procedure 31(b) removed the State’s duty to controvert the
truth of the allegations. “A trial court is not bound to believe
a particular fact unless it is conclusively established.” (2) No.
Texas Rule of Evidence 606(b) does not permit the juror tes‑
timony to impeach a verdict absent two exceptions. One ex‑
ception is testimony “about whether an outside influence was
improperly brought to bear on any juror.” Because no juror
was responsible for the sounding of the siren and the siren
was not intentionally broadcast to impact the jury’s deliber‑
ation, it was not “brought to bear” on their deliberations. It
just happened.
Comment. Appellant noted that the State failed to ar‑
gue in the trial court that Rule 606(b) limits jury deliberation
evidence. The Court explains that an appellee need not pre‑
serve arguments for appellate purposes because rulings are
upheld under any supportive theory. The Court explains, “[p]
reservation rules are ‘judge-protecting’ rules.” None of this
is wrong, but we should just get rid of this justification. We
didn’t enter a social contract and create a criminal justice sys‑
tem in order to protect the interests of lawyers who ascend to
the judiciary. Rules of Appellate Procedure which mandate
the citizen lose his or her appeal based on unlitigated legal
theories should be limited in scope and tailored to litigant
fairness (not judge fairness). If the unlitigated issue indisput‑
ably reaches the same result on the known facts, and the de‑
fendant would unlikely produce new outcome-determinative
facts if given an opportunity, then it would seem warranted to
uphold a ruling based on so many better justifications such as
judicial economy or harm analysis.
Brown v. State, No. PD-1292-19 (Tex. Crim. App. 2021)
Issue. Does dishonesty to a process server and a prior
assault against the same victim constitute sufficient facts to
find that the defendant waived his right to confrontation of
the alleged victim in his assault case via the doctrine of for‑
feiture by wrongdoing?
Facts. Defendant was charged with assault family vio‑
lence by strangulation and had once been previously con‑
victed of assaulting the same victim. Defendant set his case
for trial which resulted in a DA investigator attempting to
serve a subpoena on the alleged victim at the victim and de‑
fendant’s mutual home. Defendant answered the door and
said that he and the victim had split up, hadn’t seen her for a
long time, and didn’t know where to find her. The investigator
would later find pictures of the victim and the defendant on
Facebook hanging out during the period of time the defen‑
dant indicated he hadn’t seen her. Ultimately the investigator
was able to locate the victim at the mutual home and serve
the victim with a subpoena. The victim did not show for trial.
The State convinced the trial court to admit hearsay state‑
ments of the victim made on the day of the arrest under the
exception to Sixth Amendment confrontation whereby a de‑
fendant waives his or her right to confrontation by procuring
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the witnesses unavailability through wrongdoing. The court
of appeals found that defendant’s deception which thwarted
the attempt at serving the subpoena constituted sufficient
wrongdoing under the rule.
Holding. No. The Common Law doctrine of forfei‑
ture by wrongdoing, codified by Article 38.49 of the Code
of Criminal Procedure, provides that a defendant waives and
forfeits his right to confrontation when, through his wrong‑
ful conduct, he procures the unavailability of a witness. The
doctrine requires conduct that is calculated to prevent a wit‑
ness from testifying and there must be a causal connection
between the witness’s unavailability (decision not to testify)
and the defendant’s conduct. The Court highlights cases from
multiple states which hold that the causal connection is far
closer to tort law’s requirement of proximate causation rather
than but-for causation. Here, the fact that the defendant lied
to an investigator about the alleged victim’s whereabouts and
continued living with her during the pendency of his case was
not sufficient evidence to satisfy the forfeiture by wrongdoing
doctrine. “[N]o one has pointed to anything Appellant did
during his post-offense, pretrial period that might have influ‑
enced Hutzelman’s decision, and in fact, there is no evidence
that Appellant did anything to try exert such influence.”
Dissent (Yeary, J.) Would hold the misleading conduct
sufficient wrongdoing to satisfy the doctrine, but questions
whether the State has shown that the witness was truly un‑
available. Would send the case back to the court of appeals
for further analysis on this issue.
Comment. A witness isn’t unavailable until compulsory
process has failed. If a defendant wishes to preserve error
in the denial of compulsory process, he or she must follow
a three-step process to preserve error: (1) seeking a writ of
attachment, which the trial court must deny; (2) showing
the court what the witness would have testified to; and (3)
demonstrating that the witness’s testimony would have been
relevant and material. Shouldn’t the State have to follow this
process, at a minimum, before extinguishing a person’s con‑
stitutional right? Both the majority and the dissent have good
points on whether the defendant’s wrongful conduct consti‑
tuted sufficient wrongdoing under the doctrine of forfeiture
by wrongdoing. The overwhelming majority of Texas cases
on the issue, however, involve threats or violence directed at
a witness.
In re State ex Rel. Ogg, No. WR-91,936-01
Issue. During the COVID-19 pandemic and pursuant to
the Supreme Court emergency orders permitting trial court
suspension of statutory procedures, may a trial court proceed
to a bench trial over the State’s objection in contravention of
State’s authority to demand a jury trial under Texas Code of
Criminal Procedure article 1.13?
Facts. This is the appeal of the 14th District Court of Ap‑
peal opinion authorizing trial courts to suspend the State’s
authority to demand a jury trial during the pandemic. The
facts from the previous SDR are copied here. Kim Ogg is the
Harris County District Attorney. Ogg filed petitions for writs

of mandamus and prohibition challenging a Harris County
court at law judge’s authority to conduct a bench trial without
the consent and waiver of jury trial by the State. The defen‑
dant had moved for speedy trial on his misdemeanor charges
following removal from a pretrial intervention (or pretrial
diversion) program. The defendant requested a trial before
the court (bench trial) because jury trial was prohibited un‑
der the current orders of the Texas Supreme Court regulat‑
ing court proceedings during the COVID-19 pandemic. In
his request for a bench trial, the defendant requested the trial
court waive the requirements of Texas Code of Criminal
Holding. No. The Supreme Court Emergency Orders
(and the underlying statute permitting such orders) give trial
courts the authority to modify deadlines and procedures. The
orders presuppose a pre-existing power or authority over the
proceedings. Here, the trial court’s authority to preside over a
proceeding as the fact-finder is not a mere procedural matter.
The trial court and the court of appeals improperly used the
Supreme Court Order to enlarge the trial court’s jurisdiction
to try a case without a jury and without the State’s consent.
Comment. I sang praises of the defense attorneys in‑
volved in this case when they won at the court of appeals. I
still do. Bench trials are the natural pandemic-era solution
to a careful balance between health and public safety and the
Sixth Amendment right to a speedy trial. The fact that this
person’s offense and background initially merited admission
into a diversion program but then his case became a toothand-nail fight all the way to the Court of Criminal Appeals
certainly lends credence to the appearance that the district
attorney made this case personal. I don’t know if it would be
fair to weigh against the State this purely optional appellate
litigation into the “reason for the delay” prong of a Barker
v. Wingo speedy trial dismissal argument, but, quite literally,
the only reason this person cannot not have a speedy trial is
because the State prohibits it.
Barrett v. State, No. PD-1362-18 (Tex. Crim. App. 2021)
Issue. Is bodily-injury assault a lesser-included offense
of occlusion assault (strangulation/impeding organ)?
Facts. These are consolidated cases involving the pros‑
ecution of “occlusion assault” (strangulation). Both defen‑
dants were denied a lesser-included instruction at trial on
bodily-injury assault.
Holding. No. The relevant statutory definition of a less‑
er-included offense provides: an offense “established by proof
of the same or less than all the facts required to prove the of‑
fense charged.” Tex. Code Crim. Proc. art. 37.09. A two-step
analysis is used to determine whether a lesser-included in‑
struction is appropriate: (1) compare the elements of the pur‑
ported lesser-included offense (defined by the allowable unit
of prosecution) with the statutory elements of the charged of‑
fense (defined by the allowable unit of prosecution), and (2)
determine whether there is some evidence that would permit
the jury to find the defendant guilty of only the purported
lesser-included offense.
[T]he allowable unit of prosecution for occlusion assault

is impeding the breathing or circulation of blood. An injury
other than impeding is established by different or additional
facts than those required to establish impeding, so bodily in‑
jury assault that results in a non-impeding injury is not an
included offense of occlusion assault.”
•••
Impeding is a “form of bodily injury.” Marshall v. State,
479 S.W.3d 840, 844 (Tex. Crim. App. 2016). Since the stat‑
ute specifies impeding, it excludes other injuries. Impeding
is exclusive of other injuries in the same way that a square
is exclusive of other rectangles: A square is a rectangle, but
other rectangles are not squares; specifying ‘square’ excludes
non-square rectangles; and specifying “impeding” excludes
non-impeding injuries.”
Unlike assault offenses with aggravating factors (i.e.
upon a public servant or using deadly weapon) you cannot
excise the conduct of occlusion and leave the offense of as‑
sault remaining. Occlusion is the gravamen of the offense.
The court overrules by implication. Irving v. State, 176 S.W.3d
842 (Tex. Crim. App. 2005). In Irving the court provided that
a lesser-included offense must involve the same alleged man‑
ner and means as that contained in the charging instrument.
The Irving analysis is faulty because non-statutory manner
and means are not the unit of prosecution, their nonproof
would not give rise to a material variance at trial, and there‑
fore should not restrict theories of lesser-included criminal
conduct.
Concurrence and Dissent (Yeary, J.).
“I simply cannot agree that, as a matter of law, simple
assault may never be a lesser-included of ‘occlusion assault.’”
You can’t commit an occlusion assault without first causing
bodily injury. You can apply pressure to the throat or neck
and fail to impede breath or blood and still have committed
an assault. Judge Yeary declines to join Judge Keller’s dissent.
Judge Keller would hold that bodily injury assault would in‑
clude all physical injuries sustained in an assaultive transac‑
tion. Judge Yeary is inclined to hold that every punch, kick, or
pinch is an individual assault.
Dissent (Keller, J. joined by Walker and Slaughter, JJ.).
Bodily injury includes all physical injuries sustained in a
single transaction. Occlusion is not the unit of prosecution.
Family violence assault appears in the assault statute among
a list of things that make an assault extra bad. If the court
holds that the other four in the list do not constitute separate
and distinct offenses, then family violence cannot constitute
a separate and distinct offense. Occlusion is a subsection of
the family violence aggravator. It appears parallel alongside
another subsection for prior convictions. A prior conviction
is clearly an aggravating element. So to must be occlusion.
Comment. Which of the following are not a methodol‑
ogy of defining elements of an offense:
(a) a hypothetically correct jury charge
(b) a theoretically well-crafted indictment
(c) allowable units of prosecution
(d) eighth-grade grammar tests
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(e) nineth-grade grammar tests
(f) sixth-grade spelling bee
(g) gravaminas
(h) gravmen
(i) boys2men
Although technically incorrect, we will award points to
anyone who answered: “ABCBBD.”
Harbin v. State, No. PD-0059-20 (Tex. Crim. App. 2021)
Issue. Was it proper for the court of appeals to require
the application of the 1994 statute for sudden passion in a
case of resentencing for an offense committed in 1991?
Facts. Defendant was granted a new punishment trial
after successfully showing in a writ of habeas corpus that the
prosecution failed to disclose mitigating information about
the victim’s psychiatric history and defense counsel’s failure
to sufficiently investigate and present mitigating evidence. At
the time of defendant’s initial trial, the Penal Code permit‑
ted conviction for voluntary manslaughter in lieu of murder
when sudden passion is found. The legislature repealed this
option and replaced it with a jury option to sentence a de‑
fendant convicted of murder to a second-degree punishment
range instead. This repeal occurred in 1994, after defendant’s
offense date.
Holding. The legislature made the sudden passion stat‑
ute prospective only. The Court of Appeals’ granting of a new
trial to require the retroactive application the sudden passion
statute was in error. The rule of retroactive application of
newly announced U.S. Supreme Court decisions in the con‑
text of habeas proceedings is inapplicable here because this
is not a habeas case, and the rule was not handed down from
the U.S. Supreme Court.
Flores v. State, No. PD-0064-20 (Tex. Crim. App. 2021)
Issue. When a defendant conceals an electric drill and
causes someone to believe it is a gun, has he used or exhibited
a deadly weapon?
Facts. Defendant was convicted of aggravated robbery
by virtue of his use or exhibition of a deadly weapon. De‑
fendant used an electric drill he concealed sufficiently to
cause the store clerk he robbed to believe he had a gun. At
trial, store clerk testified that the defendant never attempted
to strike her with the drill or made any such threats that he
would utilize a drill to cause her harm. The lead detective tes‑
tified to all the ways a drill could be used as a deadly weapon.
However, surveillance showed no such use by the defendant.
Holding. No. Determining whether sufficient evidence
supports a deadly weapon finding requires a two-step pro‑
cess: (1) whether the object in question could be a deadly
weapon under the facts of the case, and if so, (2) determine
whether the deadly weapon was used or exhibited. The court
of appeals erroneously analyzed the first step as an issue of
whether the drill could be used as a deadly weapon in the ab‑
stract. Because any object could qualify as a deadly weapon,
it is meaningless to focus on the nature of the object. “[I]t is
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only the manner of the defendant’s use or intended use that
provides any meaningful limitation to the broad statutory
definition.” Defendant’s use of the drill was to threaten a shop
owner by causing fear that he possessed a gun. No evidence
support that he used or intended to use the drill in an actual
deadly manner such as bludgeoning or stabbing with the drill
bit.
Dissent (Hervey, J.).
Reasonable minds could differ on whether the defendant
was close enough to bludgeon the store clerk with the drill.
This is enough under Jackson v. Virginia.
Dissent (Keel, J.).
“Appellant intended to intimidate, manipulate, and steal
from his victim, and he accomplished his objectives by bran‑
dishing a menacing-looking object that turned out to be a
drill.” He indicated he would hurt the clerk if the clerk did
not comply.
Comment. This is a tough call. I agree somewhat with
the Keel dissent. But there is something to be said about
the fact that the legislature did not define a deadly weapon
as “anything that in the manner of its use or intended use is
capable of placing another in fear of death or serious bodily
injury.”
Carter v. State, No. PD-0575-19 (Tex. Crim. App. 2021)
Issue. To qualify as a synthetic drug under Penalty
Group 2-A a substance must have certain components ap‑
pearing in certain positions in a chemical compound. When
the State presents testimony of an analyst who concludes that
a substance satisfies the requisite compound structure, but
doesn’t testify to the identify or positioning of specific com‑
ponents, has the State sufficiently shown that a substance in
question is a synthetic drug?
Facts. Defendant operated smoke shops in Lubbock
County and sold a leafy substance called “Chilly Willy.” In
2014 he received a letter from the Lubbock County District
Attorney warning him that Chilly Willy was synthetic mar‑
ijuana. In response, Defendant sent his Chilly Willy to a lab
for testing (a DEA certified lab according to his briefing to the
court). The DEA certified lab determined that Chilly Willy
did not contain “fluoro-ADB” the relevant compound which
purportedly has a prohibited chemical structure making it a
synthetic drug. The State’s laboratory found otherwise, and
the defendant was prosecuted. At trial, the State presented
expert testimony through a controlled substance analyst. Af‑
ter testifying to his lab’s methodology for testing Chilly Willy,
the analyst testified that he concluded that Chilly Willy con‑
tained fluoro-ADB. The analyst neither indicated what com‑
ponents were contained in fluoro-ADB nor their positioning
in the chemical compound. The jury sentenced the defendant
to 90 years.
Holding. “We conclude that, when looking at all of [the
analyst’s] testimony, a rational trier of fact could reasonably
infer that his analysis established that fluoro-ADB satisfied
the criteria of Section 481.1031(b)(5): that indazole (The core
component) was substituted at the 1-position to any extent,

and substituted at the 3-position with carboxamide (the link
component) attached to methoxy dimethyl oxobutane (the
group A component)—even though he did not explicitly say
so.” The analyst testified that fluoro-ADB contained indazole,
carboxamide, and methoxy dimethyl oxobutane. When the
analyst responded in the affirmative to the defense question
“[a]nd that’s what makes a compound, the place where the
molecules are stuck, correct?” the analyst effectively commu‑
nicated to the jury that the molecular position of those com‑
ponents made it a synthetic drug prohibited under Penalty
Group 2-A. The jury could rationally infer that the analyst
looked at the compound and found the components to be in
the necessary positions.
Comment. I have a serious problem that a DEA certi‑
fied lab told this man that his substance was not a synthetic
drug and now he is in prison for 90 years. This opinion, and
the summary, are a tough read. Basically, the statute requires
the existence of specific components in specific positions in a
chemical compound. This opinion allows juries to trust that
the expert saw the components in the right spots without ex‑
plicitly stating it.
Holoman v. State, No. PD-1339-18 (Tex. Crim. App. 2021)
Issue. May the State prove a prior conviction for pur‑
poses of enhancing a class A assault family violence to a fel‑
ony assault during the punishment phase of trial?
Facts. The State charged the defendant with assault
family violence by strangulation / occlusion. The State only
proved a misdemeanor assault at trial. At the punishment
hearing, the State requested, and the trial court agreed, to use
one of defendant’s prior assault family violence charges to en‑
hance defendant’s offense to a third-degree felony. Defendant
objected to the use of the prior assault conviction to enhance
the jury’s conviction from a misdemeanor to a felony. The
State conceded that ordinarily, such a fact is jurisdictional
and must be proven during trial. But the State argued that
their pleading of an alternative jurisdictional element (stran‑
gulation/occlusion) absolved them of proving the prior con‑
viction during guilt-innocence. In essence, the prior assault
was no longer jurisdictional by virtual of the strangulation
pleading.
Holding. As it pertains to prior convictions, legislative
intent determines whether proof of such fact constitutes an
element of the offense or merely a punishment issue. Ordi‑
narily, prior convictions are punishment facts. But courts
also look to several factors in making this determination.
Whether the enhancing provision appears within the same
subsection as the primary offense is relevant. Whether the
enhancing language uses a phrase such as “if it is shown on
the trial of . . .” is relevant. However, in all cases where the
fact is one necessary to confer jurisdiction on the court, the
fact must operate as an element of the offense. There are two
ways to enhance a misdemeanor assault family violence to a
felony: a prior conviction for the same offense, or strangu‑
lation / occlusion. The court rejects the State’s invitation to
adopt a complicated standard for this unusual case – a stan‑

dard makes the treatment of a prior conviction as elemental
dependent on whether they have the ability to allege the al‑
ternative jurisdictional fact of strangulation / occlusion.
Comment. Shouldn’t the result in this case be an acquit‑
tal according to the Court of Criminal Appeals Decision in
Barrett v. State decided only 3 weeks prior which provides
that Simple Assault Family Violence is not a lesser included
offense of Assault Family Violence by Strangulation/Occlu‑
sion?
Ex parte Thomas, No. WR-89, 128-01 (Tex. Crim. App. 2021)
Issue. Should the Court continue to require adherence to
the requirements of Moon v. State, that juvenile courts make
“factually supported, case-specific findings” when waiving
jurisdiction and transferring prosecution to district court,
when those requirements are neither statutory nor constitu‑
tionally mandated?
Facts. Defendant was 16 when he committed capital
murder. After defendant reached the age of adulthood, the
juvenile court waived its jurisdiction and transferred the case
to district court where defendant was prosecuted as an adult
and plead guilty to the lesser offense of murder. The juvenile
court did not include in its transfer order any “factually-sup‑
ported, case-specific findings” which now, decades later, are
required by case law to bestow jurisdiction on the district
court.
Holding. No. In Moon v. State the Court held that an
order waiving juvenile jurisdiction must be accompanied by
“factually-supported, case-specific findings,” otherwise the
order is invalid. 451 S.W.3d 28 (Tex. Crim. App. 2014). Ac‑
cording to Moon, without such an order, the district court
never acquires jurisdiction. To successfully transfer and be‑
stow jurisdiction on a district court, the juvenile court must
satisfy only the terms of the statute. Moon is a court-made re‑
quirement not mandated by statute or United States Supreme
Court precedent. The statutory obligation of the transferring
court is to merely state the statutory reasons for the waiver,
not any case specific factual findings upon which they rest. In
Kent v. United States, The United States Supreme Court held
that due process guarantees a juvenile the right to a hearing
and an order stating reasons for the transfer to adult court.
383 U.S. 541 (1966). “But Kent’s ‘reasons requirement for ju‑
venile-transfer orders did not impose the ‘show your work’
rule that this Court came up with in Moon.”
Comment. The opinion concludes with some strong
language about stare decisis. “Our resolution of the cogniza‑
bility issue in this case has implicitly overruled Moon. Stare
decisis principles do not prevent us from doing so explicitly.
True, this Court should not frivolously overrule established
precedent. But stare decisis is not an inexorable command.”
Concurrence (Yeary, J.). Concludes with even stronger
language about stare decisis. “The Court is right to overrule
Moon . . . . I would not hesitate over the decision to do so on
account of the court-made doctrine of stare decisis, which is
compelled neither by constitution nor statute.” “There may
well be other reasons to afford due respect and defference to
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judicial precedents. But judicial precedents are not ‘the law
itself ’ . . .”
Another Comment. What is happening to stare decisis?

1st District Houston
Howard v. State, No. 01-19-00083-CR
(Tex. App.—Houston [1st Dist.] Mar. 23, 2021)
Issues. (1) When officers have a subjective investigative
intent, does a knock-and-talk investigation violate the Fourth
Amendment by virtue of invading the privacy of a defen‑
dant’s curtilage? (2) Would a reasonable person believe they
were under arrest, and thus subject to Miranda, when officers
wearing body armor and with hands on their guns gesture
for a person to come out of their home to talk about their
suspicion of drug activity? (3) When officers conduct an un‑
constitutional protective sweep of a home and discover drugs
which amplify their motivation to obtain a search warrant, is
their subsequently obtained search warrant relying only on
pre-protective-sweep facts unconstitutionally derived from
an improper search? (4) When a warrant authorizes with the
support of probable cause a search for marijuana, but also au‑
thorizes searches for multitude of other things without prob‑
able cause, is the good authorization severable from the bad
authorization?
Facts. Special agents with the Department of Public
Safety approached the front door of defendant’s home to per‑
form a knock-and-talk investigation. While at the door with
the defendant and his house guest, agents smelled marijuana.
Defendant admitted there might be marijuana in the home.
Agents requested, but were denied, consent to search the
home. Agents sought counsel from the Harris County Dis‑
trict Attorney’s Office and were apparently advised to enter
the home to conduct a protective sweep. During the protec‑
tive sweep agents discovered marijuana and ecstasy. Then,
following the protective sweep, agents obtained a warrant, as‑
serting only those facts they had learned prior to conducting
the protective sweep referencing only the odor of marijuana
and defendant’s admission. The magistrate authorized in his
warrant a search for marijuana, other narcotics and illegal
substances, scales, narcotics packaging material, and drug
paraphernalia. With this warrant in-hand, officers searched
the home for marijuana but also found other drugs in plain
view.
Holding. (1) No. Absent express orders such as “no tres‑
pass” officers may enter upon residential property following
the usual path to the front door to conduct a knock-and-talk
investigation without offending the Fourth Amendment. (2)
No. The officers asked permission to talk; they eventually
took their hands off their weapons when they realized the de‑
fendant was not a threat; their guns were never drawn; the
questioning was done outside; defendant was not handcuffed
or transported to another location; there were no threats; de‑
fendant was never compelled to answer their questions about
drug activity. (3) No. While the exclusionary rule requires
suppression of “both primary evidence obtained as a direct
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result of an illegal search or seizure, as well as derivative ev‑
idence acquired as an indirect result of unlawful conduct,”
the independent source doctrine absolves police of suppres‑
sion when the evidence they discover is derived “separate and
apart from any illegal conduct.” Here, the police are absolved
of suppression if they would have sought and obtained a war‑
rant without the observations they made through an illegal
protective sweep. The record supports this conclusion; offi‑
cers testified they planned to get a warrant as soon as they
had evidence of the odor of marijuana and defendant’s ad‑
mission. These were the only facts they relied on to obtain the
warrant. The unconstitutional protective sweep is irrelevant.
(4) Yes. Unlawful warrant authorizations may be severed
from the lawful ones. Severing may not be appropriate where
the main thrust of the warrant is a general search and there
are a few minor items meeting the particularity requirement.
But here, the warrant lawfully authorized a search for mari‑
juana – not a minor item.
Concurrence (Goodman, J.). Writes separately to con‑
demn the dishonesty of one of the police officers who stated
in his warrant affidavit that he believed he would discover
“marijuana, firearms, [and] other narcotics and illegal sub‑
stances” based on the odor of marijuana smelled from out‑
side the house. “[H]e failed to mention that he had actually
seen ‘other narcotics and illegal substances’ inside the apart‑
ment during the illegal search.” It was simply illogical for this
officer to conclude that he would find other drugs based on
the smell of marijuana – he knew there would be other drugs
and gave a misleading indication why he had that belief.
Comment. Ends-justify-the-means policing is often whitewashed by ignoring troubling but legally immaterial conduct
of the police. Justice Goodman often does as much as he can
within the confines of judicial restraint to call out those who
treat the criminal justice system as an obstacle to catching and
punishing the bad guys.

2nd District Fort Worth
Redmond v. State, No. 02-19-00381-CR
(Tex. App.—Ft. Worth, Mar. 25, 2021)
Issue. (1) When the defendant advances a theory that he
did not assault his wife and denies having assaulted his ex‑
tra-marital girlfriend, may the State introduce an email from
his extra-marital girlfriend detailing his abuse? (2) May the
State impeach a testifying defendant with unadjudicated of‑
fenses identical to the single offense he admits committing on
direct examination with the impression that it was an isolated
incident? (3) May the State admit lots of hearsay evidence as
long as the declarant testifies at trial?
Facts. Defendant stabbed his wife in the neck and bru‑
talized her until she nearly died. Eventually, he relented to
cries by his wife and his son to take his wife to the hospi‑
tal. While en route, they detoured to a fire station to receive
quicker medical attention. As the victim exited she prom‑
ised to tell everyone her injuries were an accident and the
defendant admonished “don’t make me kill you.” Once in the
ambulance with medics and an investigator, she pleaded for

help and for law enforcement to save her son from her hus‑
band. In a four-hour standoff, SWAT surrounded defendant’s
home where he had returned with their son. After defendant
emerged from the home with their son, officers entered and
learned that defendant had cleaned the crime scene. At trial,
the defendant advanced a theory that the two had engaged in
mutual combat and the victim was fabricating a story to gain
child custody. In addition to the victim telling her story from
the witness stand, the State showed, through hearsay, that
her statement remained consistent when told to the SWAT
officer, the paramedic, and the investigating officer. The trial
court allowed the State to admit a video of the victim’s ini‑
tial report as well as a medical report containing the victim’s
statements. The State was also granted permission to explore
two lines of extraneous offenses: an abusive relationship with
an extra-marital girlfriend, and his history of bank robberies.
When questioned on these issues, the defendant gave a false
impression that his affair did not end violently, and robbery
was an isolated indiscretion. The State introduced extrane‑
ous evidence in response: an email from the girlfriend detail‑
ing abuse and photographic evidence of him robbing a bank
more than once.
Holding. (1) Probably not. Here it was okay because the
only objection raised was whether the evidence was proper
under Texas Rule of Evidence 404(b). Here the hearsay email
was introduced to rebut a defense theory and prove intent –
both permissible non-character-conformity uses for extrane‑
ous offenses. The defendant did not object to hearsay at trial
and only intertwines hearsay arguments into his briefing. (2)
Yes. Normally, a witness cannot be impeached with unadjud‑
cated offenses, but an exception to this general rule applies
when a defendant testifies and leaves a false impression on di‑
rect examination. The State cannot open the door for itself or
manufacture the false impression. Here the defendant’s direct
examination testimony that he committed a bank robbery as
a “crazy decision” brought on by “a perfect storm of events” at
‘the lowest point” in his life left a false impression with the
jury that this was an isolated incident, and the State was
permitted to correct this false impression. Such evidence
was not impermissible character-conformity evidence un‑
der Texas Rule of Evidence 404(b). (3) Yes. But the rule of
hearsay is eviscerated by the rule of harmless error in most
cases. “The improper admission of evidence does not con‑
stitute reversible error if the same facts are shown by other
evidence which is not challenged.” Here the declarant in each
hearsay statement, the victim, also testified to the same state‑
ments while on the witness stand. In addition, the defendant
failed to object or continue to object on numerous occasions
where other statements by the declarant-victim were admit‑
ted through the testimony of other witnesses.
Comment. The real problem with the State eliciting tes‑
timony from other witnesses showing the victim told them
the same thing she is saying on the witness stand is bolster‑
ing under Rules 608 and 613. However, here, the defendant
swung the door open by calling the victim a liar.

3rd District Austin
The Third District Court of Appeals in Austin did not
hand down any significant or published opinions since the
last Significant Decisions Report.

4th District San Antonio
Ex parte Carter, No. 04-20-00396-CR
(Tex. App.—San Antonio, Mar. 17, 2021)
Issue. (1) Does an intermediate appellate court have ju‑
risdiction to hear an appeal from a motion to increase bail?
(2) Does an intermediate appellate court have jurisdiction to
hear a writ of habeas corpus? (3) Is Appellant’s bail set unrea‑
sonably high?
Facts. Defendant’s bail was initially set at $15,000. The
trial court, at request of the state, entered an ex parte order
increasing bail to $400,000 without affording the defendant
notice, a hearing, or an opportunity to be heard. Defendant
filed a writ of habeas corpus raising two grounds for his ille‑
gal confinement: (1) that it was ordered without due process
(notice, hearing, opportunity to be heard), and (2) that his
bail was set at an unreasonable amount. The trial court held
a hearing on the writ of habeas corpus and reduced bail to
$200,000.
Holding. (1) No. “[W]e do not have jurisdiction to con‑
sider an appeal from an in interlocutory pretrial order grant‑
ing a motion to increase bail because such jurisdiction has
not been expressly granted by statute.” (2) Yes. We do have
jurisdiction to consider an interlocutory appeal from a denial
of a writ of habeas corpus. (3) No. The trial court considers
factors in setting bail. First are statutory factors: (1) assure
appearance, (2) not an instrument of oppression, (3) nature
and circumstances of the case, (4) ability to make bail, and (5)
safety of the victim and community. Next are case law factors:
(1) the nature of the offense and potential sentence, (2) ties
to the community, (3) length of residency, (4) employment
history, (5) criminal history, (6) previous bonds and compli‑
ance therewith, (7) aggravating circumstances. Evidence pre‑
sented by the state was sufficient to show that the bail amount
was necessary to assure appearance at trial and protect the
community.
Comment. The court is wrong to refuse jurisdiction
over a writ of habeas corpus challenging pretrial confinement
without due process. The court disposes of the defendant’s
issue by creating a legal fiction that he appealed from the trial
court’s order to increase bail. He did not. He filed a writ of
habeas corpus challenging the constitutionality of his con‑
finement, he stated two reasons why his confinement was un‑
constitutional (no due process, and bail too high). The court
readily acknowledges they have interlocutory jurisdiction
to consider final rulings on writs of habeas corpus. The trial
court denied relief under the writ of habeas corpus and the
defendant filed an appeal pursuant to Texas Rule of Appellate
Procedure 31.1 (“when written notice of appeal from a judg‑
ment or order in a habeas corpus or bail proceeding is filed
. . . ). The defendant’s denial of due process may have been
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mooted or rendered harmless by the subsequent hearing, but
this is now a published opinion which confuses the law.

5th District Dallas
The Fifth District Court of Appeals in Dallas did not
hand down any significant or published opinions since the
last Significant Decisions Report.

6th District Texarkana
The Sixth District Court of Appeals in Texarkana did not
hand down any significant or published opinions since the
last Significant Decisions Report.

7th District Amarillo
The Seventh District Court of Appeals in Amarillo did
not hand down any significant or published opinions since
the last Significant Decisions Report.

8th District El Paso
The Eighth District Court of Appeals in El Paso did not
hand down any significant or published opinions since the
last Significant Decisions Report.

9th District Beaumont
The Ninth District Court of Appeals in Beaumont did
not hand down any significant or published opinions since
the last Significant Decisions Report.

10th District Waco
Joe v. State, No. 10-18-00221-CR (Tex. App.—Waco, Mar. 3, 2021)
Issue. In a theft of cargo prosecution, is the element of
possession sufficiently proven by showing a person connected
his semi-truck to a trailer but has not completed several other
steps required to a complete connection to the trailer?
Facts. A mattress manufacturer placed a shipment of
mattresses into a shipping container inside of a trailer in their
shipping yard. On the night in question, the warehouse su‑
pervisor for the mattress manufacturer witnessed the defen‑
dant hook his blue Volvo semi-truck up to the trailer with
the company’s mattresses. He was not supposed to be taking
possession of the mattresses. As the defendant was complet‑
ing the steps necessary to hook his semi-truck to the trailer
(connecting the air lines), he got caught and did not complete
the process.
Holding. Yes. Connecting the semi-truck to the trailer
is a sufficient act of possession to prove theft of cargo despite
the need for further steps to complete the connection and
drive away with the cargo. “It is irrelevant to our analysis
that appellant was unable to move the trailer “even an inch.”
Dissent (Gray, C.J.).
Taking possession of a trailer with a semi-truck is a
multi-step process which involves: “1) fifth wheel positioned
properly and the locking pin closed; 2) connection of air lines
as necessary to release the brakes; 3) connection of the elec‑
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trical plug to have the required trailer lights; and 4) some
would argue, lifting the legs/jacks/levelers. This process was
not completed. This is attempted cargo theft.
Comment. The legal equivalent of the Dez Bryant catchno-catch; except the NFL has better defined rules for posses‑
sion.
Busby v. State, No. 10-18-00262-CR (Tex. App.—Waco, Mar. 3, 2021)

Issue. Can a defendant attack the legitimacy of his prior
conviction used by the State at trial for enhancement pur‑
poses?
Facts. Defendant was charged with assault family vi‑
olence enhanced with a prior conviction for assault family
violence. At trial, the State presented a certified copy of the
defendant’s prior assault family violence conviction indicat‑
ing that the defendant pleaded guilty to the prior offense. De‑
fendant presented the testimony of the prior complainant at
trial who indicated that the prior assault was not an assault.
Holding. No not here. This amounts to a collateral at‑
tack on the prior judgment. A defendant can collaterally at‑
tack a prior conviction used for enhancement “only if the ear‑
lier conviction is void or tainted by a severe constitutional de‑
fect.” The law distinguishes between collateral attacks which
merely show insufficient evidence and attacks demonstrating
the previous conviction is based on a complete lack of evi‑
dence. Only challenges to prior convictions based on a com‑
plete lack of evidence are cognizable. Here, there is more than
a complete lack of evidence. The defendant pleaded guilty to
the previous conviction, which presents some evidence that
he committed the previous offense.
Concurrence (Gray, C.J.). A defendant should never be
allowed to collaterally attack a prior conviction in the context
of a trial involving enhancement by a prior conviction.
Comment. This court uses Court of Criminal Appeals
precedent pertaining to collateral attacks in the revocation
context and applies it in the context of a trial. In the revoca‑
tion-collateral-attack line of cases, the defendant is assigned
a higher burden than he would have in a habeas corpus pro‑
ceeding. But the Court of Criminal Appeals also provides “[n]
othing prevents the probationer from filing an Article 11.08
or 11.09 writ application after the State has filed a motion to
revoke, and nothing prevents the trial court from considering
the application along with the State’s motion to revoke pro‑
bation. Jordan v. State, 54 S.W.3d 783, 786 (Tex. Crim. App.
2001). So, in the context of revocation, a strict “complete lack
of evidence” comes with a safety valve: “unless you have a
pending writ of habeas corpus.” How does that work here, in
the context of trial?

11th District Eastland
Lira v. State, No. 11-20-00148-CR
(Tex. App.—Eastland, Mar. 25, 2021)
Issue. Do the Supreme Court’s COVID-19 Emergency
Orders authorize a trial court to conduct a plea hearing by
videoconference over objection of the defendant who invokes

his right to an in-person plea in open court?
Facts. The judge made the defendant do his plea by
Zoom over his objection.
Holding. No. Citing to Ogg, briefed earlier in this S.D.R.,
the Court noted that the Supreme Court Emergency Orders
authorize courts to modify only procedural rights, not sub‑
stantive rights. Texas Code of Criminal Procedure Article
1.13 mandates that a waiver of jury trial rights occur in-per‑
son unless specifically waived by written consent.
Comment. Same facts and outcome in Huddleston v.
State, No 11-20-00149-CR (Tex. App.—Eastland, Mar. 25,
2021).
State v. Watson, No. 11-19-00082-CR
(Tex. App.—Eastland, Mar. 31, 2021)
Issue. (1) Does a trial court abuse its discretion by
choosing to believe a defendant’s testimony establishing an
ownership interest in the thing searched (in order to establish
standing) during a motion to suppress hearing and simulta‑
neously choosing to disbelieve contrary statements made by
the defendant at the time of the search? (2) May law enforce‑
ment conduct a protective sweep because they knocked on a
door until it came ajar?
Facts. Law enforcement received a request to assist an
individual in retrieving items of personal property from a
room the individual rented from a homeowner. An officer
met the individual at the home and knocked on the door sev‑
eral times until it “came open.” The officer then completely
opened the door and decided to “clear” the residence by go‑
ing room-to-room to “insure that nobody else was left inside
the room behind the door or whatever.” Officers discovered
defendant in one of the bedrooms and removed him. Once
removed, and after 20 seconds of loitering in the room, the
Officer discovered drugs and paraphernalia. The defendant
challenged the legitimacy of conducting a protective sweep
of the residence. The trial court granted defendant’s motion
to suppress.
Holding. (1) No. The trial court is the sole trier of fact
and the trial court’s resolution of conflicting statements won’t
be disturbed on appeal. (2) No. A protective sweep is a “quick
and limited search of premises, incident to an arrest [or who
are lawfully present in a residence] and conducted to protect
the safety of police officers or others.” A protective sweep is
permitted only when “justified by a reasonable, articulable
suspicion that the house is harboring a person posing a dan‑
ger to those on the arrest scene.” The State argues on appeal
that the individual who contacted police to retrieve belong‑
ings from the home implicitly consented to their entry and,
once inside, officers were justified to conduct the protective
sweep. However, “consent to enter the residence, without
more, does not provide consent to search the entire residence
or objects therein.” Moreover, the officer’s articulated reason
for entering the home was because the door was ajar. The offi‑
cer did not articulate any belief that a person would be inside
who presented danger to officers. No other theory of consent
provided by the renting individual, implied or otherwise, au‑

thorized the search of a bedroom unrelated to the reason of‑
ficers were present at the home.
Comment. I have made the mistake of routinely accept‑
ing the lawfulness of a protective sweep without considering
whether there is a legitimate articulable suspicion of danger.
I think many officers do, too.

12th District Tyler
The Twelfth District Court of Appeals in Tyler did not
hand down any significant or published opinions since the
last Significant Decisions Report.

13th District Corpus Christi/Edinburg
Cisneros v. State, No. 13-19-00652
(Tex. App. –Corpus Christi-Edinburg, Mar. 4, 2020)
Issue. (1) Do double jeopardy prohibitions prevent the
State from convicting a defendant on counts of continuous
sexual abuse together with unrelated or non-predicate sex‑
ual assault counts? (2) When the legislature defined continu‑
ous sexual abuse as “two or more acts” regardless of whether
those acts are “committed against one or more victims,” did
the legislature intend to prohibit multiple convictions when
the State proves two or more acts committed each against two
or more victims?
Facts. Defendant is convicted of multiple acts of sexual
assault, each against two different children.
Holding. (1) Yes. Under Penal Code § 21.02(e), the leg‑
islature expressed:
A defendant may not be convicted in the same criminal
action of [sexual assault offense] the victim of which is the
same victim of [continuous sexual abuse] unless the [sexual
assault offense]:
(1) is charged in the alternative;
(2) occurred outside the period in which the [continu
ous sexual abuse] was committed; or
(3) is considered by the trier of fact to be a lesser included
offense of the offense of the [continuous sexual abuse].
The Court of Criminal Appeals has stated the clear leg‑
islative intent is “to disallow dual convictions for the offense
of continuous sexual abuse and for offenses enumerated as
‘acts of sexual abuse’ when based on conduct against the same
child during the same period of time.” This is true, even when
the State does not use the relevant sexual assault conviction
as a predicate offense to the continuous sexual abuse convic‑
tion. Based on this legislative intent, the offenses are the same
for purposes of a double jeopardy analysis. (2) No. Using
grammar and syntax, the court determines the unit of pros‑
ecution to determine whether two charges of conviction are
the same or separate offenses. Within the same statute the
legislature provides that “a defendant may not be charged
with more than one count [of continuous sexual abuse] if all
of the specific acts of sexual abuse that are alleged to have
been committed are alleged to have been committed against
a single victim.” The corollary to this provision, then, is true,
“a defendant may be charged with more than one count of
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continuous sexual abuse if multiple acts of sexual abuse are
alleged to have been committed against each of multiple vic‑
tims.”
State v. Ruiz, No. 13-13-00507-CR
(Tex. App—Corpus Christi-Edinburg, Mar. 11, 2021)
Issue. Is a warrantless blood draw justified under exi‑
gent circumstances and probable cause when the driver of a
vehicle involved in a collision flees the scene and is later dis‑
covered by police unconscious, unresponsive, and smelling
like alcohol?
Facts. This case is on remand from the Court of Crimi‑
nal Appeals after consideration of the United States Supreme
Court’s opinion in Mitchell v. Wisconsin, ___ U.S. ___, 139
S.Ct. 2525 (2019). Defendant was the driver of a vehicle in a
motor vehicle collision. When officers arrived, they discov‑
ered an empty vehicle with exploded Bud Light cans inside.
Witnesses indicated the defendant fled the scene. Officers
found him in the exact location where witnesses indicated
he fled. Defendant smelled like alcohol, and he was uncon‑
scious, unresponsive, wouldn’t open his eyes, and unphased
by EMS sternum rubs.
Holding. In Mitchell v. Wisconsin the U.S. Supreme
Court indicated “the exigent-circumstances rule almost al‑
ways permits a blood test without a warrant” in cases where
the driver is unconscious and therefore cannot be given a
breath test. An exigency exists when: (1) blood alcohol con‑
tent is dissipating, and (2) some other factor creates press‑
ing health, safety, or law enforcement needs that would take
priority over a warrant application. “Both conditions are met
when a drunk-driving suspect is unconscious . . .” Mitchell at
2537.
Comment. The officer testified that it would not have
been feasible to get a blood warrant as only two officers were
on duty or that it would have taken her 2-3 hours to get one.
A blood warrant can be faxed or emailed, but the officer tes‑
tified that in Gonzales County there aren’t procedures to do
this. The Court here accepts unspecified general “other police
duties” which had to be done in the same night as satisfac‑
tion the pressing-needs requirement. It sounds like there is
an argument that the exigency is one of law enforcement’s
own making. Longstanding precedent provides that law en‑
forcement cannot create their own exigencies. This is at least
food for thought.

14th District Houston
Wiggins v. State, No. 14-20-00076-CR
(Tex. App.—Houston [14th Dist.] Mar. 16, 2021)
Issue. Does the assignment of a senior judge to preside
over a defendant’s trial violate the Texas Constitution when
the elected district judge is not “absent,” “disabled,” or “dis‑
qualified from presiding?”
Facts. Defendant’s case was tried before a senior judge
assigned by the regional administrative judge “for the pri‑
mary purpose of hearing cases and disposing of any accumu‑
lated business requested by the court.”
Holding. Defendant relies on the last paragraph of Ar‑
ticle V, § 7 of the Texas Constitution: “The legislature shall
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also provide for the holding of District Court when the Judge
thereof is absent, or is from any cause disabled or disqualified
from presiding.” However, nothing in the text indicates the
legislature lacks additional authority to enact legislation al‑
lowing the assignment of judges to sit even when the elected
judge is not absent, disabled or disqualified.
Comment. Expressio unius. Fellow nerds, are you with
me?
Perales v. State, No. 14-19-00236-CR
(Tex. App.—Houston [14th Dist.] Mar. 25, 2021)
Issues. (1) Can the State satisfy the element of solicita‑
tion of “an individual” when an adult detective poses as a fic‑
tional individual for purposes of an online solicitation of a
minor sting operation? (2) Is a showing by the defendant that
law enforcement created ambiguity regarding the age of a fic‑
tional individual sufficient to shift the burden to the State to
disprove entrapment beyond a reasonable doubt in an online
solicitation of a minor case?
Facts. Defendant started a conversation on the Plenty of
Fish dating app with a user named Jennifer who identified
herself as an 18-year-old. As the conversation progressed,
Jennifer disclosed that she was actually only 16. Defendant
acknowledged this fact and proceeded to discuss detailed
plans for sexual intercourse. Jennifer suggested that defen‑
dant come over and meet her at her parent’s house. Defen‑
dant agreed. While en route, defendant told Jennifer that he
felt like he was being set up, told her she sounded older than
16, and told her he was suspicious that Jennifer was a detec‑
tive. Defendant was ultimately undeterred by his correct in‑
stincts. Jennifer was a detective. The defendant was arrested
on arrival.
Holding. (1) Yes. “The statute is meant to permit po‑
lice officers to pose as minors to intercept sexual predators.”
(2) No. Entrapment requires a showing that the defendant
was actually induced to commit a crime by the persuasive‑
ness of police conduct, and (2) the persuasion was such as to
cause an ordinarily law-abiding person of average resistance
to commit the offense. Here the State presented evidence,
through the detective posing as a minor, that ordinarily in‑
dividuals would disengage in conversation once learning the
age of the fictitious individual she posed as. Because the de‑
fendant failed to show he was objectively induced, the defen‑
dant did not adequately raise the defense of entrapment, and
thus the burden never shifted to the State to disprove beyond
a reasonable doubt.
Rodgers v. State, No. 14-19-00216-CR
(Tex. App.—Houston [14th Dist.] Mar. 30, 2021)
Issue. (1) Does it mean anything when an officer says:
“you are not arrested right now, you are detained?” (2) does
the act of perpetuating a false identity constitute a refusal to
identify under the Failure to Identify statute?
Facts. Despite the possible variations of the crime of fail‑
ure to identify established by the facts of this case, defendant
was prosecuted for failure to identify as a fugitive (while un‑
der custodial arrest). Defendant was detained by a loss pre‑

vention officer at Wal-Mart. When an officer arrived, he re‑
quested defendant’s name. Defendant gave a fictitious name.
The officer testified at the moment of Appellant’s false iden‑
tification he was not under arrest, but rather detained. The
officer’s body camera video shows that after this exchange,
and while the officer was searching defendant’s pockets, de‑
fendant asked why he was being detained. In response, the
officer informed the defendant he was not under arrest. The
officer then read defendant his Miranda rights in order to
interrogate him about the theft. Mid-interrogation, loss pre‑
vention officers alerted the officer to the discovery of stolen
property in defendant’s backpack. The officer confronted de‑
fendant about lying, ordered him to sit down, and reiterated
he was not under arrest and instead merely detained.
Holding. (1) No. At least it was not significant here in a
failure to identify as a fugitive case where the burden is on the
State to establish a lawful arrest. When it is clear to a suspect
that an officer has gained probable cause and then steps up
his tone, demeanor, and commands, the admonishment of
“you are not arrested right now, you are detained” would not
lead a reasonable person to believe the officer’s assertion is an
honest one. (2) Yes. Here, the court declines to accept Defen‑
dant’s post-Miranda silence as an act of refusing to identify,
given that he had previously given a false name. Providing
the officer with a correct name at this juncture would have
been self-incriminating. However, defendant’s comments
perpetuating the charade of a false name after being placed
under arrest was sufficient evidence to sustain a conviction of
Failure to Identify as a Fugitive while under custodial arrest.
Dissent (Spain, J.). He eventually identified himself
during the purported criminal transaction. That was good
enough to negate the offense.
Comment. We’ll let’s see if this logic holds up in a sup‑
pression hearing where the police fail to read a future suspect
their Miranda rights. Something tells me this goose sauce will
not taste as good on the gander.
State v. Temple, No. 14-20-00388-CR
(Tex. App.—Houston [14th Dist.], Mar. 30, 2021)
Issue. Do the Supreme Court Emergency Orders Re‑
garding the COVID-19 State of Disaster which permit trial
courts to “modify or suspend any and all deadlines and pro‑
cedures, whether prescribed by statute, rule, or order” allow a
court to grant shock probation (order probation after having
served partial sentence) after the trial court’s 180 deadline to
exercise such jurisdiction expires?
Facts. The trial court granted shock probation on a drug
case two weeks after the trial court’s 180 post-sentence ju‑
risdiction expired. The court cited the Supreme Court order
permitting the suspension or modification of deadlines.
Holding. No. Pursuant to this month’s Court of Crim‑
inal Appeals decision in In re State ex rel. Ogg, a trial court
may not use the Supreme Court Emergency Orders Regard‑
ing the COVID-19 State of Disaster to grant itself jurisdiction
where there would otherwise be none.
Comment. During this time in the pandemic—Febru‑
ary through April of 2020— most of the government went on
total shutdown without a clear plan for operation. In most ju‑

risdictions, inmates were not being transferred between jails
and prisons, nor were they being brought to court. The State
argued in their briefing that physical presence is not required
to grant shock probation. It is hard to tell whether the ball got
dropped, or the pandemic prevented the resolution of this
matter within the trial court’s 180-day post-sentence juris‑
diction. This issue could potentially be resolved with a writ
of habeas corpus, but the defendant is (or was) serving a tenyear sentence on a drug offense. He is likely on parole already.
According to TDCJ’s offender lookup – he is not currently
in TDCJ custody. So, the tree falling in the forest doctrine
remains intact.
Ex parte Fusselman¸No. 14-20-00549-CR
(Tex. App.—Houston [14th Dist.] Mar. 30, 2021)
Issue. Is Texas’s child pornography statute facially over‑
broad for any of the following reasons: (1) because it pun‑
ishes the possession of pornography involving 17-year-olds
who are adults for purposes of engaging in sexual conduct?
(2) because it expands the definition of forbidden content
beyond that explicitly accepted as child pornography by the
United States Supreme Court? (3) because it prohibits pos‑
session of images depicting minors engaging in simulated
sexual conduct?
Facts. Defendant was charged with possession of child
pornography and filed a pretrial writ of habeas corpus raising
a facial challenge to the First Amendment legitimacy of Tex‑
as’s child pornography statute.
Holding. A statute is facially overbroad and violates
the First Amendment if “a substantial number of its appli‑
cations are unconstitutional, judged in relation to the stat‑
ute’s plainly legitimate sweep.” The government must justify
content-based restrictions on speech by showing the prohi‑
bition is narrowly drawn and serves a compelling state in‑
terest. (1) No. That a 17-year-old can consent to sex “does
not compel the conclusion that the same child can consent
to participate in pornography.” Pornography is exploitative
and the State has a compelling interest in protecting children
from exploitation. Possession of child pornography is not an
offense against the child, but rather an offense against the
“public decency and order.” Like in the case of prostitution,
a public decency and order offense, a prostitute’s consent to
sexual conduct does not make the conduct legal. Sister courts
have applied similar logic to reject challenges raised against
the criminalization of sexual performance by a child which
sets the relevant age of a minor at “younger than 18.” (2) No.
“the crucial question is on whether the depiction is lewd . . .”
Osborne v. Ohio, 495 U.S. 103 (1990). The fact that the Texas
statute prohibits lewd exhibition of body parts not specifi‑
cally contemplated by the Supreme Court in cases where it
has analyzed statutes pertaining to lewd exhibition does not
render it unconstitutionally infirm. (3) Virtual child pornog‑
raphy (adults who look like minors or computer-generated
images of minors) is protected speech. However, the Texas
statute does not prohibit virtual child pornography or depic‑
tions of individuals who appear to be minors. The Texas stat‑
ute, instead, prohibits possession of material that depicts an
actual child involved in simulated sexual acts.
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