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TCDLA CLE & Meetings
Note: Schedule and dates subject to change. Visit our website at www.tcdla.com for the most up-to-date information.
Register online at www.tcdla.com or call 512-478-2514

November
.............................................................
November 4-5
TCDLA | 17th Annual Stuart Kinard Advanced DWI
San Antonio, TX
November 12
CDLP | Getting Game Day Ready!
Laredo, TX

January Continued
.............................................................
January 26-29
TCDLA | Standardized Field Sobriety
Testing Practioner Course
Houston, TX
January 28
CDLP | Digital DNA
Austin, TX

November 17
CDLP | Getting Game Day Ready!
Edinburg, TX

February
.............................................................
February 3
CDLP | Mental Health
Austin, TX

November 18
CDLP | Capital Litigation
South Padre Island, TX

February 3
CDLP | Veterans w/ SBOT Military and Veterans
Section
Austin, TX

November 19
CDLP | Mental Health
South Padre Island, TX
November 19
TCDLA | JTIP: Effectively Challenging Porbable
Cause and Advocating for Youth at Detention
Hearings
Lubbock, TX
November 22
CDLP | Mindful Monday
Webinar

December
.............................................................
December 2-3
TCDLA | Cross Examination & Effective use of the
Rules of Evidence
Round Rock, TX
December 3
Executive Committee Meeting
Round Rock, TX

February 4
CDLP | Capital Litigation
Austin, TX
February 4
CDLP | Post-Trial Litigation
Austin, TX
February 9
TCDLA | JTIP: Raising Race in Juvenile Cases
Dallas, TX
February 9-13
TCDLA | President’s Retreat
New Orleans, LA
February 10-11
TCDLA | White Collar/Federal & State Law
New Orleans, LA
February 11
CDLP | Indigent Defense
Dallas, TX

December 4
TCDLA, TCDLEI & CDLP Meetings
Round Rock, TX

February 18
TCDLA | JTIP: Padilla in Juvenile Cases: Effectively
Discussing Immigration Consequences with Youth
McAllen, TX

December 10
CDLP | Jolly Roger with DCCLA
Denton, TX

February 24-25
CDLP | 11th Craig Washington
Houston, TX

December 22
CDLP | Mindful Monday
Webinar

January
.............................................................
January 5
CDLP | Nuts & Bolts cosponsored with LCDLA
Lubbock, TX
January 6-7
TCDLA | 41st Prairie Dog
Lubbock, TX

February 24
TCDLEI | Board Meeting
Virtual
February 28
CDLP | Mindful Monday
Webinar

March
.............................................................

January 14
CDLP | Getting Game Day Ready!
Waco, TX

March 4
TCDLA | JTIP: Kids are Wired Differently:
Understanding Adolescent Brain Development
El Paso, TX

January 14
CDLP | Getting Game Day Ready!
San Angelo, TX

March 10-11
TCDLA | Voir Dire
Houston, TX

January 21
TCDLA | 9th Lonestar DWI
Austin, TX

March 12
TCDLA | Board Meetings
Houston, TX

January 24
CDLP | Mindful Monday
Webinar

March 20-25
CDLP | 45th Tim Evans TCTC
Huntsville, TX
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March Continued
.............................................................
March 24-25
TCDLA | 28th MSE with DUI/DWI with NCDD
New Orleans, LA
March 28
CDLP | Mindful Monday
Webinar

April
.............................................................
April 1
CDLP | Getting Game Day Ready!
Longview, TX
April 22
CDLP | Race in Criminal Justice
TBD

May
.............................................................
May 6
TCDLA | 15th DWI Defense Project
Arlington, TX
May 23
CDLP | Mindful Monday
Webinar

June
.............................................................
June 14
CDLP | Chief PD
San Antonio, TX

June 15
CDLP | PD Training
San Antonio, TX
June 15
CDLP | Capital Litigation
San Antonio, TX
June 15
CDLP | Mental Health
San Antonio, TX
June 16-18
TCDLA | 35th Rusty Duncan Seminar*
San Antonio, TX
June 17
TCDLA | TCDLEI, & CDLP Meeting
San Antonio, TX
June 18
Annual Members Board Meeting
San Antonio, TX

Scholarship Information
Texas Criminal Defense Lawyers Educational Institute
(TCDLEI) offers scholarships to seminars for those
with financial needs. Visit TCDLA.com or contact
desquivel@tcdla.com for more information.
Seminars sponsored by CDLP are funded by the Court
of Criminal Appeals of Texas. Seminars are open
to criminal defense attorneys; other professionals
who support the defense of criminal cases may
attend at cost. Law enforcement personnel and
prosecutors are not eligible to attend. TCDLA
seminars are open only to criminal defense attorneys,
mitigation specialists, defense investigators, or other
professionals who support the defense of criminal
cases. Law enforcement personnel and prosecutors
are not eligible to attend unless noted “ *open to all.”

President’s Message
MICHAEL C. GROSS

Happy Veterans Day

H

appy Veterans Day to all my fellow
veterans and those who support
them. We remember those who went
before us, those with whom we served,
and those who came after us defending
our great country. In 1918, on the
eleventh hour of the eleventh day of the
eleventh month, World War I realized
a temporary cessation of hostilities –
an armistice – between Allied forces
and Germany. In the following year,
November 11, 1918, came to be known
as Armistice Day as proclaimed by
President Wilson: “To us in America,
the reflections of Armistice Day will be
filled with solemn pride in the heroism
of those who died in the country’s
service and with gratitude for the
victory, both because of the thing from
which it has freed us and because of
the opportunity it has given America
to show her sympathy with peace and
justice in the councils of the nations…”
After World War II and Korea, the
83rd Congress decided to change
“Armistice” to “Veterans” resulting in
November 11th becoming a day to
honor American veterans of all wars.
I am in awe of my fellow veterans
– past, present, and future. My
fellow United States Marines have
distinguished themselves for the last
246 years in Tripoli, Chapultepec,
Belleau Wood, Guadalcanal, Iwo Jima,
Inchon, Chosin Reservoir, Khe Sanh,
Hue City, and Fallujah. My brothers
and sisters in the United States Army
have distinguished themselves in
the Battle of the Bulge, Normandy,
Saint-Mihiel, D-Day, Naktong Bulge,
Baghdad, Basra, and Haditha. My
brothers and sisters in the United States
Navy have distinguished themselves
in the Coral Sea, Java Sea, Midway,

Bismark Sea, and the China Sea. My
brothers and sisters in the United
States Air Force have distinguished
themselves in the Berlin Airlift, MiG
Alley in Korea, Operation Bolo, and
Desert Storm. My brothers and sisters
in the United States Coast Guard have
distinguished themselves as America’s
maritime first responder and protects
our economic, national, and border
security. Approximately 1.4 million
people serve in the U.S. armed forces.
https://fivethirtyeight.com/features/
w h at - p e rc e nt a g e - of - a m e r i c a n s have-served-in-the-military/.
That
means that approximately 0.4% of the
American population is active military
personnel, and only about 7.3% of
living Americans have ever served
in the military. Id. Such an awesome
responsibility on so few.
I am also proud to have served
with many past and present judge
advocates in all our services. Over the
years, Military judge advocates have
provided sage advice for commanders
in all aspects of the military from
courts-martial to civil affairs to rules
of engagement. After military service,
many of these judge advocates continue
to distinguish themselves in their legal
careers in the civilian sector.
What amazes me is how our
veterans continue to serve their country
after they leave the military – whether it
be in government service or the civilian
sector. I believe that the military training
our veterans received enables them to
overcome any obstacles placed in their
way. We were all required to read and
be familiar with reading lists while in
the military. One book on the reading
list was The Art of War by Sun Tzu
who listed nine varieties of ground: (1)

dispersive ground; (2) facile ground; (3)
contentious ground; (4) open ground;
(5) ground of intersecting highways; (6)
serious ground; (7) difficult ground; (8)
hemmed-in ground; and (9) desperate
ground. Sun Tzu defined desperate
ground as, “Ground on which we can
only be saved from destruction by
fighting without delay, is desperate
ground.”
I think all of us, veterans or not,
have been on desperate ground be it
in our lives, in court, dealing with the
government or our clients and their
families, or elsewhere. I think of the
criminal defense attorney battling an
extremely difficult trial – be it a DWI
or a capital murder death case – while
dealing with the prosecution, judge,
jury, or others. We can all have a sense,
in this way, of what our veterans have
been through during their military
service. To better understand the
sacrifice our veterans have given to
this country and to better understand
Veterans Day, I would suggest reading
an outstanding non-fiction book, On
Desperate Ground by Hampton Sides.
This book provides you with a glimpse
of our armed forces at the Chosen
Reservoir during the Korean War. This
book also informs you about how our
military forces have overcome extreme
difficulties in the defense of our country
and why we should, indeed, observe
Veterans Day.
Happy Veterans Day.
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CEO’s Perspective
MELISSA J. SCHANK

Do you love what
you do?

“Your work is going to fill a large part of your life,
and the only way to be truly satisfied is to do what you believe is great work.
And the only way to do great work is to love what you do.”
- Steve Jobs

A

s everyone starts going back in
to work, we notice a seismic shift
between working from home and
in the office. The previous year held
many challenges for working parents,
juggling their full-time jobs and taking
care of children (and, if you were like
me, taking on the role of warden
and teacher). This past year’s social
isolation totally unsettled me. As a
people person, I surprised myself by all
too easily becoming something of an
unsocial couch potato. The anxiety built
as we let our guard down in the spring,
thinking things were getting better,
then boom—a new strain crept in.
Still, many of our staff returned
to the office immediately after Austin’s
mandatory shutdown lapsed. As things
opened up more, I too returned to face
the new challenges: from traveling, to
ever-changing COVID rules, to dealing
with children thinking themselves free
of virtual school (since “the warden” no
longer occupied a home office). I am so
glad they are back to in-person school,
though I do feel sad for our COVID
puppies, now alone at home. Did
anyone else’s children beg for a pet that
has now become your responsibility?
Through all the disruption,
the workforce has changed too: In
association/events and hotel industries,
for instance, many employees have
moved on, some working remotely—
if at all. Several companies have given
up or reduced their office space, maybe
rotating shifts to adjust. With courts not
6 VOICE FOR THE DEFENSE
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yet 100% operational, we still face zoom
court and may well into the future.
Some say that zoom and team rotations
are the way of the future. Really? Sure,
many jobs can be managed remotely
or on a rotating basis, but if you work
in an industry that provides service
to people, how can you do this from
home? You need to interact, serve,
provide resources.
More than a year in, service
industries like restaurants struggle to
maintain a staff. One person now does
the job of three. To this, we can all

What makes a job
desirable, though, may
lie in the extras—the
atmosphere—you
offer.
relate. The bottom line, at the end of the
day, is can you provide your customer
the best service. This new reality faces
a challenge as everyone opens up to
in-person events, social gatherings,
vacations. In Austin, for one, employers
must deal with the daunting prospect
of a job market that’s become ultracompetitive, each company trying to
offer more than the next (a boon to
service employees, of course).
But when you’re running a small
business, whether with one or more
employees, each person has a job. And

when you’re understaffed, struggling to
fill positions, you will ultimately have
to spend time training any new hires,
assimilating them in your way of doing
things. What sets your work culture
apart from the next? Do you mentor
your team? The job is not always about
pay. Don‘t get me wrong; everyone
loves a hefty paycheck. What makes
a job desirable, though, may lie in the
extras—the atmosphere—you offer.
Is there a passion for the industry?
A job may be stressful, but at the end
of the day, is it rewarding? Can you
believe in what you do? I hear all too
often how people dread going to work.
What things do you do to ensure your
team doesn‘t feel this way? There are
so many things you can do that are not
financially prohibitive. Sometimes that
just means thinking outside the box.
With TCDLA, what makes our staff
special is their motivation to provide the
best service. If an issue arises, we want
to resolve it immediately. Our members
are our extended family we’ve grown to
know and care about. I attended several
seminars recently and listened closely
to what the speakers and attendees had
to say. For me, this sort of continuing
education is invaluable. Networking
with peers assists me in keeping up
with the newest trends, technology—
but most important, in finding ways we
can better serve our members.

Editor’s Comment
JEEP DARNELL

Goose, Meet Gander

F

rom October 7 through October 8,
2021, I had the pleasure of attending
my first TCDLA Forensics Seminar. The
seminar may be the most educational
CLE event I have ever attended. What
Philip Wischkaemper, E.X. Martin, and
Larry Renner, along with Melissa and
the folks at the home office, put together
is an incredible event that every criminal
defense attorney should try to make
time to attend in the future. While I got
my normal dose of camaraderie that I
often feel when I attend TCDLA events
and get to hang out with our brothers
and sisters from across the State, the
Forensics Seminar struck me as such
an interesting difference from the
norm because all of us attendees were
primarily taught by non-lawyers for
the entire seminar. Learning from the
professionals who know the sciences,
rather than from lawyers who have
learned it from a professional, was a
fascinating difference. Each of the
scientific professionals who presented
were wonderful and helped me, and
I would hope others, understand at a
deeper level each of their respective
forensic sciences, including and maybe
most importantly, the limitations.
In fact, that was a regular topic of
conversation among many of the at‑
tendees. While we are generally trying
to keep out many of these various fields
of forensic science in our trials, we can‑
not forget that sometimes the fields of
science can work to our benefit. While
we should never allow the government
to bring garbage dressed up as science
in front of a judge or jury without a
fight, we should not be unwilling to

utilize forensic sciences to our bene‑
fit, even those forensic fields that may
be considered on the fringe. We’ve all
known forever that polygraphs are in‑
admissible in criminal courts in Texas,
but that doesn’t mean we cannot utilize
them to conduct our investigations into
our clients. It also doesn’t mean that the
best post-conviction lawyers we have
among our members don’t utilize them
all the time to help with the exoneration
of their clients.
Similarly, blood spatter evidence
should not be discarded by our mem‑
bers as junk without any potential
merit. Let me be clear, I will never sug‑
gest that blood spatter evidence should
always be admissible. What I am sug‑
gesting is that within the proper lim‑
itations of blood spatter evidence exists
the potential exculpatory use of that
forensic field. I have used evidence to
my client’s benefit that I would proba‑
bly fight tooth and nail to keep out or
discredit if the tables were turned. Don’t
let us box ourselves out from properly
utilizing forensic sciences to our clients’
benefit simply because of our own dis‑
agreements with improper use of a cer‑
tain field.
One of the other great presenta‑
tions at the Forensics Seminar was by
Mark Daniel. We all owe a debt of grat‑
itude to Mark for the work that he has
done on behalf of the criminal defense
bar at the Forensic Science Commis‑
sion. With Mark’s help, the Commis‑
sion has made strides in limiting the
use of junk science in criminal courts
in Texas. Among those achievements
is the licensing requirement for certain

Forensic analysts in order for their fo‑
rensic analysis of physical evidence . . .
and expert testimony to be admissible
in a Texas criminal court. See Tex. Code
Crim. Proc. art. 38.35(d)(1). Although
not every Forensic science has such a
licensing requirement, there are many
professed forensic sciences that have
been excluded from the licensing re‑
quirement because they are unreliable.
On the other hand, there are other fo‑
rensic sciences that the Commission
has simply not required licensing de‑
spite the general evidentiary admissi‑
bility of the field. Do not forget to re‑
view to article 38.35 of the Texas Code
of Criminal Procedure. And you proba‑
bly want to get a copy of Mark’s Power‑
Point presentation that specifically lays
out the sciences that require licensing
and those that don’t.
There is no way I can summarize
in one short column the information I
learned at the Forensics Seminar. How‑
ever, I can tell you that until we learn to
work with experts in the various foren‑
sic fields and gain our own understand‑
ing of the proper application of the
fields and the limitations, we are simply
missing out on a benefit to each of our
clients. Lucky for us, Philip Wischkae‑
mper is planning to put on the Forensic
Seminar again next year.
Be safe
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Ethics and the Law
R O B E RT P E LT O N A N D
KEITH HAMPTON
New Rule for Clients with
Diminished Capacity

B

eginning July 1, 2021, a new Rule
of the Texas Disciplinary Rules of
Professional Conduct went into effect,
Rule 1.16. It is intended to address
the ethical problems of representing
persons with “diminished capacity” a
term that includes persons with mental
impairment and intellectual disability.
The central problem for lawyers has
been the underlying assumption of the
ethical rules that the client is mentally
sound, an assumption often refuted
by the reality of criminal defense
lawyers often called upon to counsel
and represent clients suffering from a
mental disability.
Both the Code and the ethical
rules are relatively clear about how to
represent a person who is incompetent
to stand trial. But the Rules have
offered no guidance to lawyers about
how to represent a client who is barely
competent, but whose judgment is
impaired due to illness. In Indiana v.
Edwards, 554 U.S. 164, 173 (2008),
the Supreme Court called such a client
the “gray-area defendant,” legally
competent to stand trial but who “lacks
the mental capacity to conduct his trial
defense unless represented.” Ethically, it
has been an ethical no-man’s land.
The problem arises in those areas
that award the client autonomy in
criminal cases. Rule 1.02 specifically
commands that the defense lawyer
“shall abide by a client’s decisions”

8 VOICE FOR THE DEFENSE
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regarding the “plea to be entered,”
the waiver of the right to trial by jury,
and the decision whether to testify.
Moreover, the lawyer cannot, even if
it is sound strategy, concede guilt to a
jury over the client’s objection. McCoy
v. Louisiana, 138 S. Ct. 1500 (2018).
Without guidance, some attorneys
decided to treat client decisions like any
other, ignoring the impact of an illness
on judgment, and dutifully obeying
the ethical command even as the client
was committing legal suicide. Others
went the other direction, with an
attitude of benevolent condescension,
manipulating the events and the client
as a countermeasure against his client’s
illness, even against his will.
Rule 1.16 now provides guidance
and expressly empowers the lawyer if
certain preconditions are met. First, the
defense lawyer must first reasonably
believe that the client does in fact have
diminished capacity due to mental
illness. Secondly, this incapacity must
render the client unable to “adequately
act” in his own interest. Finally, the
client’s diminished capacity has put him
“at risk of substantial physical,financial,
or other harm unless action is taken.”
If these preconditions are met,
then the attorney is permitted to take
“reasonably necessary protective action.”
“Protective action” is intentionally
broad to include the various courses
of action that might arise. The Rule

helpfully specifies that the lawyer may
consult with “individuals or entities
that have the ability to take action to
protect the client.” The lawyer that has
been hesitant to speak to others can be
reassured that reaching out to those
who care about the client is permitted
under the Rules. When enlisting other
people, the lawyer is directed by the
Commentary to “look to the client, not
the family members or other persons, to
make decisions onthe client’s behalf.”
The Rule also expressly addresses
the attorney-client privilege issue:
“the lawyer may disclose the client’s
confidential information to the
extent the lawyer reasonably believes
is necessary to protect the client’s
interests.” The Commentary directs
the lawyer to consider the client’s
consent before disclosing confidential
information under these circumstances.
“Only in compelling cases should the
lawyer disclose confidential client
information if the client has expressly
refused to consent. The authority of a
lawyer to disclose confidential client
information to protect the interests
of the client is limited and extends no
further than is reasonably necessary to
facilitate protective action.”
This Rule was debated and the
concerns of some members of the bar
should be noted. The Legal Director
of Disability Rights worried about the
Rule’s impact on clients who expected

their lawyer to “be their advocate, not
their protector.” Another objection was
that the Rule invites lawyers “to make
untrained judgments about a client’s
mental state with no real guidance.”
Time will reveal the wisdom of this
Rule, but in the meantime, the criminal
defense lawyer does address a frequent
dilemma in our profession with some
guidance, however minimal.

Keith Hampton

is board certified in
criminal law and
criminal appellate
law and was recently
honored by the Dallas
Criminal Defense
Lawyers Association, the oldest criminal defense
association in Texas. Keith is currently doing his
part to suggest to the vanguard of “Operation
Lone Star” that prosecuting exhausted refugees
for class C misdemeanor criminal trespass
violations may not be the best way to address
climate change or the complexities of human
migration along the Texas-Mexico border. He
can be reached at keithshampton@gmail.com.

Welcome
New TCDLA
Members!
Regular Members

Affiliate Members

Daniel Francois Albert, Houston
Wendi R. Bailes-Dodson, Houston
Enacio B. Barretto, San Antonio
Allie R. Booker, Houston
Jeff Brown, Roanoke
Daniel Burkeen, Mexia
Marc Carter, Houston
Nicole Clark-Cunningham, Pearland
Krystin D. Collins, Houston
Victoria Eckman, Midland
Abiel Flores, McAllen
Rene C. Flores, Corpus Christi
Justin Michael Fowlks, San Antonio
Peter Ganyard, Plano
Daniel Garcia, San Antonio
Mauricio Garcia, Brownsville
Stephen Giovannini, Corpus Christi
David Glickler, Kyle
Jonathan Gluckman, Hallettsville
Jessica Gonzalez, San Antonio
Natalie Holt, Houston
Payal Jethva, Pearland
Kathryn Kahle, Houston
Teresa Marie Lakho, Houston
Kimberly Lees, Forney
Celina Marie Leon, Corpus Christi
Matthew Douglas Mallett, Houston
George Manning, San Antonio
Claudia Iris Martinez, Spring
Brandon Adonis Masin, Temple
Brittany McAfee, Fort Worth
Ada Nwaneri, Midland
Amanda Reid, Austin
Adam Setra, El Paso
Matthew Hardy Sloan, Bay City
Sandy Stewart, Fort Davis
Taurus Stringfellow, Houston
Maria Toscano, Liberty Hill
Helen Stewart Truscott, Dickinson
Jenia I. Turner, Dallas
Barbara B. Wilson, Fort Worth

Nancy R. Downing, PhD, Bryan

Public Defender Members

Expert Members
Alexandria Doyle, Dallas
James C. Taylor, Houston

Investigator Members
Douglas Deaton, McKinney
Michael Escalante, Austin
Lisle Sheldon Ford. Austin
Michael D. Jenkins, Gainesville
Sarah A. Nelson, Grapevine
Richard Rivero, Katy

Paralegal Members
Latthen Chance Douglas, Huntsville
Diana Marie Olack, San Antonio

Student Members
Sana Achraf, Houston
Alejandra Aguillon, Lubbock
Thomas Beach, Lubbock
Lauren Elizabeth Beard, Lubbock
Mia Noelle Carranza, San Antonio
James Ethan Colley, Lubbock
Catherine Davalos, Austin
William Davidson, The Colony
Alyssa Douglas, Lubbock
Tristan Jesus Henslee, Dallas
Haley Hickey, Lubbock
Benjamin A. Jefferies
Evan A. Johnson, Lubbock
Emily Lawrence, Lubbock
Victoria Garza Lopez, San Antonio
Peter Thomas McLeod, Lubbock
Jacob Earl Moore, Fort Worth
Symphony Munoz, Lubbock
Kayla Ryan, Lubbock
Anthony Salinas, Lubbock
Hunter Towns, Houston
Sameeha Vaid, Richmond

John Denell Allicock, Sr., Beeville
Kennison Leigh Arms, San Antonio
Joshua Davidson, Richmond
Tracie Geiger, Kerrville
Christopher Hopper, San Antonio
Kimya John Nolley, Fort Worth
Xoe Ramos, Hondo
Jaime Rene Roman, Huntsville
Kathy Starling, San Antonio
Rene A. Vasquez, Houston

1971
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Chapter & Verse
A L L I S O N M AT H I S

History of Hearsay

M

y Dear and Beloved Reader,
I need a break. Yes, it’s true.
Even indefatigable, un-shut-upable
columnists like yours truly get fatigued
from time to time. Having this giant
copy of the Code of Criminal Procedure
strapped to my back the past year of
writing Chapter and Verse has done it
to me. Sometimes a change is as good as
a rest, they say, and so that’s what I seek:
change. For these next few columns,
I want to switch focus from digging
through the CCP to digging through
the ROE. Yes, you heard me right, dear
friends: first, we’re going to spend a
while getting cuddly with Article VIII Hearsay. Oh, don’t make that face. Deep
breaths, we can do this…deep breaths.
We should start in the beginning
of this story – which, in the case and
of all things evidentiary – is dear
John Wigmore. Wigmore, if you don’t
remember, was a law professor who
spent more than ten years “in monastic
study” to produce a massive sketch of
the evidentiary landscape. In a 1904
Harvard Law Review article, Wigmore
alerts us to the recency of the hearsay
doctrine in Anglo-American law. He
traced it as something that began in
back to the 1500s, but clarifies that it
was not really nailed down until the
1700’s. 1
I know you don’t believe me, dear
reader, but the way that this worked
1 Wigmore, John H. “The His‑
tory of the Hearsay Rule.” Harvard Law
Review, vol. 17, no. 7, The Harvard Law
Review Association, 1904, pp. 437–
58, https://doi.org/10.2307/1323425.
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out is actually super interesting and I
think will illuminate the path for us in
the dark nights to come. Historically,
before about 1500, a big part of a juror’s
role was to educate himself (never
herself – because jurors were always
men, remember?) about the case as
much as possible BEFORE the trial.
Yes, you heard me right. They were
supposed to go knock on doors and
visit people, and ask any questions they
deem necessary, and then show up to
court and discuss what they had learned
with each other and with the judge.
Wigmore even cites a 1303 robbery
where, the judge asks the sheriff if the
jury is ready, and the sheriff replies,
“The least informed of them has taken
great pains to go up and down in every
hole and corner of Westminster—they
and their wives—and to learn all they
could…”2 (let’s all appreciate that even
in 1303, or maybe especially in 1303,
wives were considered an important
part of effective hearsay-gathering).
These were trials where jurors took an
active role, and themselves often acted
as witnesses. The concept of hearsay,
or even, really, any kind of rules of
evidence, didn’t make sense in that
paradigm.
But as the world became a more
crowded place, and as cities in Europe
grew, trials became a different spectacle
all together. It became increasingly
expected, and then requisite for the
parties to bring actual evidence to trial.
Conversely, it became increasingly
common for the jury to be pulled from
2

Id. at 440, fn4.

a larger group and be less familiar with
intimate facts. As a result, juries began
to consider the evidence presented to
them impartially. Eventually, in the
mid-1500’s, trial courts were routinely
holding that hearsay evidence could
only be considered for (as we would
put it in modern legalese) “the truth
of the matter asserted” when if it was
corroborated. The mentality being, it
seems, that no shocking revelations
should come as a form of gossip.
Today, it seems like pretty
common sense that hearsay, by itself,
is not sufficient to sustain a conviction.
However, that proved difficult under
the social norms of the time, but I think
it’s also interesting to note that for most
of history, all women (and men who
were enslaved or indentured) were
generally forbidden from of testifying
at trials. This makes any case with
an alleged female or minority victim
particularly difficult to prove without
hearsay evidence. For a particularly
chilling example of this principle
in action, see: occurred in People v.
Hall, 4 Cal 399 (1854), (Where the
California Supreme Court overturned
the murder conviction of a white man
who killed a Chinese laborer in front of
several Chinese witnesses, finding that
because, per the State’s high court, no
Chinese persons should not be able to
give testimony against a white man as a
matter of law).
But I digress…let’s go back for
a moment to dear John Wigmore.
Painstakingly, he draws connections
between the development of hearsay
rules. He articulates that not only the

way the role of the juror changed, but
also, later, the way the role of counsel
changed. Wigmore points out that until
1695, defense counsel didn’t do much
more than give impassioned arguments
for the accused, and only if the accused
were even permitted an attorney - and
over the next hundred or so years, the
role of the “defense lawyer” gradually
started to include cross-examining
witnesses, as well, which had previously
been something the judge or the
accused would do himself. 3
This greatly lengthened the aver‑
age trial, and also began the evolution
of “the art and science of cross exam‑
ination”, which still makes a few worthy
practitioners and many unworthy blo‑
viators a lot of money to this very day.
As cross examination became a skill
practiced by law-trained defense attor‑
neys, the legal theory and reasoning of
the hearsay doctrine grew more refined.
So that, my charming correspon‑
dents, is the quick and very dirty his‑
tory of how we have gotten to where we
are today. In 1975, the Federal Rules of
Evidence were finally codified, and reli‑
ance on Wigmore’s (lengthy, historical,
and frankly much more lovely and fas‑
cinating) traditions of evidence waned.
Somewhat unbelievably, Texas did not
officially adopt an actual Rules of Evi‑
dence to apply to criminal cases until
1986! And didn’t adopt a unified civil
and criminal code, such as that we have
now wasn’t adopted, until 1997, when
your darling Allison was but a babe in
arms (or maybe a moody and rebellious
teenager, who can be sure?), but still
well within the professional memory of
many of our esteemed members.
For next time, dear reader, now
that we have seen the painful birth of
this ROE baby, let’s take a deep breath
and turn to TROE 801 (a)-(d). It’s a
short reading assignment, but I assure
you that it has a lot to unpack. Until
then, I remain, as always,
			Allison.
3 Id. at 456-457
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Operation Lone Star
PHILIP WISCHKAEMPER
The Premise

I

n March, 2021, Governor Greg Abbott announced Operation
Lone Star, (OLS) a law enforcement initiative aimed at arresting
single males for Class B criminal trespass upon their entry upon
private property along the Texas-Mexico Border. At the same
time, he declared 42 counties as disaster areas. The Department
of Public Safety was charged with sending between 500 and
1,000 State Troopers to the border to enforce state trespass laws
at a cost of approximately 2.5 million dollars per week. The DPS
executed memoranda of understanding with private landowners
along the border so they could enter the property and arrest
anyone they saw on the property without permission. Initial
arrest rates were projected at 200 arrests per day. According to
Governor Abbott, from the outset, the purpose of the initiative
was to stem the tide of dangerous human and drug traffickers
crossing the border. See: CNN’s @RosaFlores reports https://t.
co/UPtF19o9NZ.

Enter the Lubbock Private Defender Office
In July, 2021, the Texas Indigent Defense Commission
approached the Lubbock Private Defender Office (LPDO) to
act as the central hub for providing defense services to those
arrested under OLS. LPDO agreed and virtually overnight
became the central authority to receive requests for attorneys
and assign those cases to attorneys. Texas RioGrande Legal
Aid (TRLA) took over 560 of the first round of cases. Private
counsel and other private defender organizations were recruited
to handle the remainder of the cases flowing in. Thankfully, the
projected 200 arrests per day has yet to be realized, but currently,
over 1,500 cases have flowed through LPDO to various defender
12 VOICE FOR THE DEFENSE
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organizations and private counsel. Thirty-Seven (2.4%) have
been felonies with the majority of those being American citizens,
not foreign nationals.
While the majority of clients have been Mexican Citizens,
we have seen clients from Venezuela, Guyana, Haiti, Honduras,
Columbia, Cuba, and various other countries of origin.
In order to implement these measures, the Texas Supreme
Court issued an Emergency Order suspending various provisions
of the Code of Criminal Procedure to allow for LPDO to act as
the appointing and payment authority for OLS cases. The Court
modified 26.04 to allow TIDC to approve procedures that differ
from the Indigent Defense Plans of the various counties involved
and authorize alternative methods of appointing counsel. It
also allows, contrary to 26.04, for appointment of any counsel
from any county in Texas to represent an OLS client on a felony
charge. In short, TIDC tapped LPDO to provide indigent defense
services for all OLS cases and is fully funding that effort.
A special process has been established to handle the
magistration and processing of all OLS cases. Once arrested,
all OLS arrestees are taken to “The Tent” in Del Rio where
they are magistrated remotely by retired judges recruited by
the Office of Court Administration. Once magistrated, LPDO
receives a referral for appointment of counsel, and the arrestee
is transferred to the Briscoe Unit of TDCJ in Dilley Texas or
the Segovia Unit in deep South Texas to be held in one of these
repurposed prisons until disposition of their case.
The prison units are having to be air conditioned and upstaffed to meet jail standards and accommodations for Zoom
conferences and Zoom hearings are being increased to handle
the additional requests for attorney-client meetings as most of
the attorneys involved are dozens if not hundreds of miles from

the unit. LPDO has had to contract with interpreters to handle
interpretative duties, as most of the attorneys recruited do not
speak Spanish, the primary language of those arrested.
For those attorneys not a part of an organization, LPDO
has contracted with investigators to assist in the necessary
investigations in some cases. Also, TIDC has increased funding
for myPadilla to offer immigration consults on all cases under
the OLS umbrella.
Most of the cases have been from Val Verde and Kinney
Counties, overwhelming the capabilities of local clerks, judges
and prosecutors. Most of the cases, over 97%, have been
misdemeanors, and most of those have been criminal trespass.
With the involved counties being declared a “disaster area,” the
cases are all enhanced to class A punishments. (Interestingly,
Throckmorton County, north of Abilene is counted as one of the
42 Counties in the Disaster Declaration.)
Because of the overwhelming numbers, TRLA and
other defenders have been successful in securing the release
of hundreds of clients under Article 17.151 of the CCP. The
prosecuting authority has been unable to meet the 15 and 30 day
deadlines of 17.151 for filing cases.

Going Forward
I have told the media that, like Pearl Harbor, this initiative
came as a complete surprise to us. The difference in 1941 and
now is, it was as much a surprise to the other side as it was to
us. Fortunately, we have been able to build capacity quickly to
stem the tide of casualties. Between TRLA, Restoring Justice out
of Houston, and the many private counsel and small firms who

have stepped up to assist, we have been able to assign counsel in
a reasonable time in nearly all cases.
Going forward, we are contracting with at least one
additional public defender office. A recently signed contract
will bring a team of 19 lawyers, social workers, investigators,
and paralegals to San Antonio to work exclusively on OLS
cases. Salaries will be competitive, and they will be looking
for courtroom-ready, Texas-licensed lawyers to fill those slots.
You can send your resume to me if interested in applying. I will
forward it to that office.
Additionally, we are looking for a resource attorney to
help oversee and serve the attorneys working OLS cases. The
application and job description for that position can be found
at www.LPDO.org.
We are passionate about ensuring every individual arrested
under the OLS umbrella has access to quality counsel who will
aggressively represent them in these charges. If you want to be
one of those lawyers, please let us know.
To learn more, please visit: http://www.tidc.texas.gov/operation-lone-star/

Philip Wischkaemper served as
the Professional Development Director at
Lubbock Private Defenders Office for over
six years. He is now the Chief Defender. He
received his JD from Texas Tech University
School of Law in 1989 & has been a TCDLA
member since 1990. In addition to his love of
serving the public, he enjoys flying and spending time with his pets.
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The Federal Corner
E R I C C O AT S

When Does “No”
Mean No?

O

n August 10, 2021, a panel1 of the
United States Court of Appeals for
the Fifth Circuit held that a defendant
who a jury determined did not know
the quantity of drugs involved in a
conspiracy could be found guilty of the
conspiracy, but could not be sentenced
for the quantity of drugs involved in the
conspiracy. United States v. AguirreRivera, 8 F.4th 405 (5th Cir., 2021).
The case distinguishes between jury
questions related to the primary offense
versus those relating to punishment.

Background of
the Case
Baltazar Aguirre-Rivera was
charged with one count of conspiracy to
possess with intent to distribute at least
one kilogram of heroin in violation of
21 U.S.C. §§841(a)(1), (b)(1)(A)(I), and
846. At the end of Aguirre-Rivera’s trial,
the district Court instructed the jury
that it could find Aguirre-Rivera guilty
only if the government had proven be‑
yond a reasonable doubt: (1) “that two
or more persons directly, or indirectly,
reached an agreement to possess heroin
with intent to distribute the same”; (2)
“that the Defendant knew of the unlaw‑
ful purpose of the agreement”; (3) “that
the Defendant joined in the agreement
willfully, and that is with the intent to
further its unlawful purpose”; (4) “that
the overall scope of the conspiracy in‑
volved at least one kilogram or more
of a mixture or substance containing a
1 Panel: circuit Judges Wiener,
Elrod and Higginson (Opinion by El‑
rod).
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detectable amount of heroin”; and(5)
“that the Defendant knew, or reason‑
ably should have known, that the scope
of the conspiracy involved at least one
kilogram or more of a mixture or sub‑
stance containing a detectable amount
of heroin.” See id. at 408.

Jury Questions and Answers
The district court provided the jury
with a verdict form containing three
questions. The first question asked for
a general verdict of “Guilty” or “Not
Guilty.” The jury answered this question
“Guilty.” The second question asked,
“Do you find beyond a reasonable
doubt that the overall scope of the con‑
spiracy involved at least one kilogram
or more of a mixture or substance con‑
taining a detectable amount of heroin?”
The jury responded “Yes” to this query.
The final question asked, “Do you find
beyond a reasonable doubt that the
defendant knew or reasonably should
have known that the scope of the con‑
spiracy involved at least one kilogram
or more of a mixture or substance con‑
taining a detectable amount of heroin?”
The jury answered, “No.” See id.

Is there a Problem here?
The jury’s answer to the third
question seems to fly in the face of the
Court’s instructions. The jury found the
defendant guilty in spite of the fact that
they did not find that the government
proved beyond a reasonable doubt that
the Defendant knew or should have
known the scope of the conspiracy;
this was one of the questions the Court

instructed the jury must be answered
affirmatively in support of a “Guilty”
verdict. Based on this discrepancy,
Aguirre-Rivera moved for judgment
of acquittal on the basis that the jury’s
answer to the second special interrog‑
atory contradicted, and therefore un‑
dermined, its general verdict of guilty.
See id.

“No” Does Not
Mean No
Despite the Court’s instructions, the
judge did not issue a judgment of acquittal.
The district court denied Aguirre-Rivera’s
motion because, although the jury’s answer
to the second special interrogatory “under‑
mine[d] the fifth element of the jury charge,
[it did] not negate an essential element of
the jury’s finding of guilt.” See id.

The 5th Circuit
addresses the First Issue
Aguirre-Rivera first challenged the
district court’s denial of his motion for
judgment of acquittal. He contended
that the jury’s answer to the second spe‑
cial interrogatory, which found that he
neither knew nor should have known
that the conspiracy involved one kilo‑
gram or more of heroin, directly con‑
tradicted the fifth element of the jury
charge. According to him, this con‑
tradiction undermined one of the ele‑
ments that was necessary to support his
conviction under the statute;and there‑
fore it also undermined the guilty ver‑
dict altogether. See id. at 409

The Standard of Review
The panel for the Fifth Circuit
started by stating “We review the denial
of a motion for judgment of acquittal de
novo. United States v. Buluc, 930 f.3d
383, 387 (5th Cir.), cert. denied, 140 S.Ct.
544(2019). ‘Courts consistently vacate
convictions when the answers to spe‑
cial interrogatories undermine a find‑
ing of guilt the jury made onthe general
questions.’ United States v. Gonzales,
841 F.3d. 339, 348 (5th Cir. 2016)). If the
jury’s answer to the second special in‑
terrogatory did undermine an essential
element of the charged offense, then the
district court should have granted Agu‑
irre-Rivera’s motion for the judgment of
acquittal. See id. Our task, then, is to
determine whether the jury’s answer to
the special interrogatory undermined
an essential element of Aguirre-Rivera’s
conviction.” See Aguirre-Rivera 8 F.4th
at 409.

Element versus
Enhancement
The opinion then lays out the ele‑
ments of the offense charged. “The es‑
sential elements of a drug conspiracy
are (1) an agreement by two or more
persons to violate the narcotics laws; (2)
a defendant’s knowledge of the agree‑
ment; and (3) his voluntary participa‑
tion in the agreement.” See id. (quoting
United States v. Bargas-Ocampo, 747
f.3d 299, 303 (5th Cir. 2014) (en banc)).
The Court then stated, “That is all the
government needs to prove to sustain a
drug conspiracy conviction under 21
USC §§ 841(a)(1) and 846.” See id. at
410. The Court reasoned that an en‑
hancement is different from an element
of the primary offense because it only
affects punishment, not guilt. Although
it must be submitted to the jury as an
element, because it increases the man‑
datory punishment under Alleyne v.
United States, 570 U.S. 99, 103 (2013),
a finding of fact that affects only the le‑
gally prescribed punishment does not
become an element of the conspiracy of‑
fense. See id. at 410-11. In so holding, the
Court cited United States v. Daniels, 723
F.3d 562 , 573 (5th Cir.) 2013, as support-

ing its position. On that basis, the Court
sustained the district court’s denial of the
judgment for acquittal. See id. at 411.

Sentencing Implications
The Court then addressed the
impact of the jury’s finding that Agu‑
irre-Rivera did not have knowledge of
the scope of the conspiracy. The Court
held that even though the conviction
was not affected by the jury’s finding,
“the sentence most certainly was.” The
defendant was sentenced under the
guideline range for Conspiracy to Pos‑
sess with Intent to Distribute 100 Gams
or More of Heroin in violation of 21
U.S.C. §§ 841(b)(1)(B). This was im‑
proper since the jury’s negative answer
to the question regarding the amount
of heroin involved in the conspiracy
negated any enhancements under §
841(b).” See id.

Legal Basis for Sentencing
Implications
The Supreme Court has held “that
factual determinations that increase
maximum or minimum sentences,
other than a prior conviction, must be
found by a jury beyond a reasonable
doubt.” Apprendi v. New Jersey, 530
U.S. 466, 490 (2000); see also Alleyne
v. United States, 133 S.Ct. 2151, 2158,
(2013); United States v. Haines, 803
F.3d 713, 738 (5th Cir. 2015).
The Aguirre-Rivera Court held:
“Because the quantity of heroin in‑
volved” in a drug conspiracy case can
affect a defendant’s “minimum sen‑
tence[] under §841, it must be found by
a jury.” Id. In thiscase the jury’s answer
to the second special interrogatory ne‑
gated any enhancements under §841(b).
Therefore, Aguirre-Rivera could not be
subject to any mandatory minimum.
He should have been sentenced under
§841(b)(1)(C), which gives the sentenc‑
ing range for drug conspiracy violations
not subject to additional enhancements
under §841(b)(1)(A), (B), or (D). Aguirre-Rivera, 8 F.4th at 411.

One More Time, in English
Aguirre-Rivera was charged with
participating in a conspiracy involving

a kilo or more of heroin under 21 U.S.C
§§ 841(a)(1), (b)(1)(A)(I), and 846.
The jury found that he did not know
the conspiracy involved over a kilo of
heroin. So, the district court sentenced
Aguirre-Rivera under §841(b)(1)(B)
for a conspiracy involving 100 grams or
more of heroin, which carries a mini‑
mum of 5 years. However, the jury did
not make a finding that Aguirre-Rivera
knew any amount of heroin involved
in the conspiracy, so he could not be
charged with even that reduced amount
of heroin. Aguirre-Rivera should have
been sentenced under §841(b)(1)(C),
which is the range of punishment for an
offense withoutan enhancement for the
amount of drugs involved in the con‑
spiracy.
The district court sentenced Agu‑
irre-Rivera under a statute which had
a range of punishment of 5 years to 40
years. He should have been sentenced
within a range of punishment of no
more than 20 years. The proper stat‑
ute for sentencing was §841(b)(1)(C),
which has no mandatory minimum
sentence.

Was there Harm?

Aguirre-Rivera was sentenced to
60 months in prison. This was the min‑
imum sentence under §841(b)(1)(B).
The length of the sentence held signif‑
icance with the Court. “The court then
proceeded to sentence Aguirre-Rivera
to 60 months in prison and three years
of supervised release- a sentence coin‑
ciding almost exactly with the manda‑
tory minimum under §841(b)(1)(B).”
Aguirre-Rivera, 8 F.4th at 412. Since
the Court held that Aguirre-Rivera
should have been sentenced without any
mandatory minimum under §841(b)
(1)(C), the Court found that there was
harm. The Court noted that the district
court, despite saying that the sentence
would have been the same even if any
error was made in the calculation of the
guidelines, also stated, “[i]f it turns out
that [Aguirre-Rivera’s] lawyers are cor‑
rect, and if we have lower guidelines, I
would be the first to be happy to revisit
the case in order to make a correction
to any mistake that this may have re‑
sulted in.” Id. The Court found that this
statement confirmed that Aguirre-Ri‑
November 2021
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vera may have been harmed by the er‑
ror. The Court stated, “Given that the
district court expressed willingness to
revisit the case and correct any errors
inherent in Aguirre-Rivera’s sentence,
we cannot say that the government
has carried its burden of demonstrat‑
ing beyond a reasonable doubt that the
district court would have imposed the
same sentence regardless of any error.”
Id. at 412-13.

My Thoughts
In my opinion, the Aguirre-Ri‑
vera case is more important to the trial
lawyer than it is to the appellate practi‑
tioner. The case is a reminder to the trial
lawyer, facing the prospects of trying an
unwinnable case or pleading to an out‑
landish guideline range, that there may
be an issue to try if the client held a
minor role in the conspiracy. This issue is often present in cases involving
“mules” or persons enlisted to perform
tasks by the primary conspirators. The
results of a jury finding that the defen‑
dant lacked knowledge of the scope of
the conspiracy at trial could greatly re‑
duce a client’s guidelines just as it did in
this case. Winning this issue could go
a long way toward earning your client
a deduction for his role in the offense.
It would be hard for the judge to find
your client was a major player in the
conspiracy when a jury found that your
client did not know the scope of the
conspiracy. See USSG §§2D1.1(a)(5)
and 3B1.2. A finding that your client
played a minor role in the conspiracy
could also eliminate the two-level in‑
crease for importation in cases involving methamphetamine under USSG §
2D1.1(b)(5). Remand for sentencing
under the correct guidelines was made
possible in this case because the district
court judge was more interested in the
correct application of the law than in
protecting against a remand.
16 VOICE FOR THE DEFENSE
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From The Front Porch
C L AY S T E A D M A N

The Need for Rural
Practice Trial Tips
Post COVID

A

s we have emerged from our
hibernation over the last year-anda-half and have gotten back to regular
court appearances and jury trials, it
is not hard to tell in many respects
the landscape has changed. This may
be especially true for those of us who
practice in rural areas and do not have
the option of continuing to appear via
Zoom.
I know from my personal experi‑
ence that jury selection in rural towns
can be challenging depending upon the
nature of the charges. I have had sev‑
eral serious cases where we have held
jury selection in the local civic hall, the
DAV, or other various county structures
that can hold more than 150 people at
once based on the nature of the charge.
The older historic courthouses, while
picturesque and beautiful, were not
designed to accommodate 150 or 200
people or more. Often times when you
have a sexual assault or murder case in
a small town where everyone knows ev‑
erybody else’s business, you might have
to have panels that big to get an impar‑
tial and fair jury. So, when we started to
come out of that great pandemic hiber‑
nation and we are being sent to the local
ag barn or exposition center to pick our
juries, many of us had been to the local
18 VOICE FOR THE DEFENSE
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ag barn or exposition center before.
However, we were not prepared for
not being able to clearly see a juror’s face
because of the face-shield or mask. The
jury selection process has developed the
sterile feeling of some type of labora‑
tory experiment. How you navigate that
particular type of problem depends to
a significant extent on how your judge
has been addressing and handling these
types of issues since March of 2020. If
the Court just does not care, it may be
that you need to object that the Court
is not taking the appropriate safety pre‑
cautions to protect the prospective jury
panel and court personnel. Remember,
those folks must be there because they
are appearing based upon the Court’s
summons for jury duty but the rest of
us are there because we are being paid
to appear and do our respective jobs.
Personally, I do not like the idea of
wearing a face-shield or mask during
jury selection. It detracts from the per‑
sonal connection we are trying to estab‑
lish with the jury. I do, however, believe
it is the correct decision for everyone
involved. This is in no way a political
statement or position, but I do not want
to be known as the person that poten‑
tially infects a prospective jury panel. I
believe for the time being as we get back

to work in courthouses across the State,
that we need to accommodate others
and be aware of our surroundings and
the fact those jurors are serving the
community. Now, I know some judges
who have told me they do not believe
they can require anyone to wear a mask
in the courtroom because of the Gov‑
ernor’s pending executive orders. While
I do not agree with that position, I do
respect how they have arrived at that
decision, and ultimately it is the Judge’s
decision to make. This is just one of the
problems I have seen come up over the
last six months as we have gotten back
to work in court. I, for one, am thank‑
ful we have moved back into the court‑
room. I do not believe we can be as ef‑
fective via Zoom as we are in-person
when protecting and advocating on our
client’s behalf.
I can see other issues which have
begun to spring to life as we proceed to
trial in a post-COVID environment. If
I choose to wear a mask during trial for
my protection and my client’s protec‑
tion, should I be allowed to ask the pro‑
spective jurors what their feelings are
regarding the wearing of a mask or faceshield? It appears the choice to wear a
mask or to get vaccinated has somehow
turned into a political debate. Is it ap‑
propriate for someone to object to pro‑

ceeding to trial if the Court does not
require all the prospective jurors, court
staff, and personnel to wear a mask
and take appropriate safety measures?
These questions and issues are fascinat‑
ing to me because we all hold different
beliefs of how they should be addressed
and handled by those in charge. Some
believe its none of that person’s business
and the government needs to stay out
of my decision-making process. Oth‑
ers feel we have people in charge to
protect the community as a whole and
especially the more vulnerable people
in our communities. So, how we man‑
age these types of issues becomes more
delicate in a post- COVID environment
because we certainly do not want a pro‑
spective juror’s perception of our beliefs
to affect our client during trial. This is
why, we look to the Court to call balls
and strikes on these and many other is‑
sues which are fast approaching, as we
get back to normal.
To that end, our Rural Practice
Committee is in the process of orga‑
nizing and putting together a cheatsheet or tips for trial checklist for use
in court as it concerns some of those is‑
sues which may be affecting our broth‑
ers and sisters in rural areas. There are
no bad ideas or arguments as we start
to formulate this tip sheet/checklist, so
I would ask for everyone’s input and as‑
sistance in getting this project off the
ground.
If you have been in trial and faced
a problematic issue, caused or exac‑
erbated by the circumstances we cur‑
rently find ourselves in courthouses
throughout the State, please send us
your thoughts but more importantly
your solutions. This is going to be an
undertaking which takes our entire vil‑
lage, collective voice, and knowledge to
deal with in the year ahead. If you are
able and willing, please help us in this
endeavor which will benefit our entire
membership. You can contact us with
your ideas, tips and thoughts by sending
them to me at csteadman612@hotmail.
com or to Melissa Schank at mschank@
tcdla.com. As always, we and you are
TCDLA Strong.
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Clint Broden had a client charged in federal court for failure
to register as a sex offender in the Northern District of Texas
based upon an Illinois Child Pornography conviction. The
case was dismissed on the eve of trial through a motion
in limine based on the argument that the Illinois child
pornography law had a broader mens rea element (should
have known child was under 18) than the federal law (knew
child was under 18). Because the Illinois statute “swept more
broadly” than the federal SORNA statute, Broden argued that
the Illinois could not form the basis of a federal failure to
register charge and therefore was inadmissible at trial and
need to be excluded in limine. Without the admissibility
of that conviction, the government had to dismiss the case
because it was the only basis for the federal failure to register
charge. Congratulations, Clint!

in Midland County. Outstanding job to Allison Clayton,
and all who contributed!
Kudos to T.W. Davidson, who represented a client on trial
for murder in Cherokee county. After a nine day trial and
six hour jury deliberation, they received a NOT GUILTY
verdict. Great work, T.W.!
Shout-Out to Mark Thiessen, Amanda Culbertson, and
Kacie Penman, who were able to achieve a NOT GUILTY
on a .146 suppressed breath test DWI case. They were able
to prove that the 15 minute required observation period for
the breath testing was violated by the arresting officer by
checking the DPS computer logs. Kudos to all!

Congratulations to Heather Barbieri, who got a NOT
GUILTY on false allegations of continuous sexual assault of a
child in Collin county. Amazing work, Heather!
Mark Griffith received a verdict of NOT GUILTY on a DWI
case. His client’s blood test was suppressed prior to trial. After
a full investigation and a two day jury trial, “Sweet Justice”
was served. Congratulations, Mark!
The Court of Criminal Appeals unanimously decided Ex
Parte Clinton Lee Young, No. WR-65,137-05 (unpublished)
granting a new trial on September 22, 2021. Young had been
on death row since 2003, and had three previous writs failed.
The Los Angeles Federal Defenders, Capital Habeas Unit,
took on the case and found records that the district judges
had paid Assistant District Attorney Ralph Petty $16,000
for working for the judges on Young’s case, while drawing a
salary from the District Attorney’s office. The DA self-recused
and a neighboring County’s DA was appointed to represent
the State. Allison Clayton was enlisted to assist with FOIA
requests and other investigation of Midland County records.
Ultimately, Petty double-dipped repeatedly, getting paid by
several judges as their “law clerk”, from around 2000-2016,
on top of a base annual salary of about $151,950. At least
$262,650, in addition to his salary, was paid by the judges.
Petty retired in lieu of State Bar discipline. In response to
discovery efforts, Petty asserted his Fifth Amendment rights.
This throws into doubt the validity of about 450 convictions
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Staff Highlights:
TCDLA’s Seminar Associate
Desirae Esquivel
Title: Seminar Associate
Native State: Texas
Zodiac Sign: Libra
Favorite Color: Lime Green
Loves: to be creative
Interesting Fact: She cannot wink, snap or whistle.
Desirae Esquivel has six years of service industry experience and has been a bookkeeper for over two
years. At TCDLA, she prepares registration forms, agendas and evaluations. She also applies for the
CLE credit and maintains the online CLE. In her spare time, she likes to draw, paint, craft and sew. In
addition, she volunteers at dog adoption events and enjoys the great outdoors.

 INSTANT ON-LINE SR-22 
(PROCESSED and PRINTED in as little as 5 MINUTES!!!)

www.conceptSR22.com

AN ABSOLUTELY FREE SERVICE FOR YOUR FIRM
A revolutionary new way to provide the Texas SR-22 that will save you and your staff valuable
time while also saving your clients money. No more waiting for your client to get that SR-22 to
your staff, it’s always readily available at your fingertips.
INSTANTLY! allows your Client to purchase and print the Texas SR-22 from ANY
computer — ANY time.
SAFELY! uses an Operator’s Policy to protect your Client’s relationship with their current
insurance provider.
WITHIN 10 MINUTES! emails the original SR-22 to your Client, the Texas DPS AND
your office.
IMMEDIATELY! allows you and your staff to access and print the Texas SR-22 from
our website.
UNMATCHED! rates and plans will save your Clients money over traditional methods.

Please go online or call Jay Freeman today for more information:

www.conceptSR22.com
From: ACCURATE CONCEPT INSURANCE
Dallas: 972-386-4386  Toll Free: 800-967-4386
Advertisement
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HIPAA in the Age of COVID
CLIFFORD DUKE

M

ost of us are familiar with the Health Insurance
Portability and Accountability Act of 1996, better
known as HIPAA. While digital discovery and electronic
transfer of records is no new thing, COVID stomped
on the accelerator pushing lawyers into technology and
e-practice. A lot of us are stumbling into the digital realm
and safeguarding the Protected Health Information (PHI) we
have in our possession probably isn’t the first thing on our to
do list. Unless you want to risk the potential of fines between
$119 and $59,522 per violation, you’re going to want to pay
attention.
To understand if your practice falls under the regulations
of HIPAA, you first need to look at the Texas Medical Records
Privacy Act (TMRPA). The TMRPA’s definition of a covered
entity is broader than the Federal Law. If you create, receive,
store, or work for someone that creates, receives, or stores
PHI, you fall under TMRPA. Texas Health and Safety
Code §181.001(b)(2)(A-D). Essentially, if you come into
contact with PHI, you’re a covered entity and will need to
comply with the requirements protecting that information.
What is Protected Health Information (PHI)? PHI is
information, including demographic information, which
relates to an individual’s past, present, or future physical
or mental health condition, healthcare, or payment for the
healthcare information that identifies the individual. 45
C.F.R. §160.103. This includes information transmitted
by electronic media, maintained in electronic media, or
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“Transmitted or maintained in any other form or medium.”
Id. So, if it’s medical information that can be tied to a specific
person, it’s probably PHI.
As criminal defense attorneys, there is a really good
chance we’ll end up being covered entities regulated by
HIPAA and TMRPA because of the information that we
come to possess regarding our clients: from the mental
health records we receive for a mitigation packet or for a
grand jury presentation, to the TDCJ records that include
infirmary trips, to the SAFPF records that include counseling
information, to the UA results for a pre-trial check in, or to
the discovery with EMT or blood draw records, the potentials
are pretty limitless. Remember, too, that it does not have to
just be our client’s PHI. Records we receive on third parties
like witnesses or family members still fall under HIPAA and
TMPRA regulations.
What does it mean then that we are covered entities
maintaining confidentiality of PHI? Obviously secondary
possessors of PHI like attorneys were not the main focus
of HIPAA or the TMRPA. PHI is not our main focus, but
we are still required to protect medical privacy. Big picture
is two things: 1) We cannot release PHI without a proper
release; and 2) we have to comply with other provisions of
HIPAA and TMRPA for safeguarding, training, and notice
requirements.
Under what circumstances can a party re-disclose PHI
that we have received? The first is to have a valid court

release such as a subpoena signed by the Judge, a Grand Jury
subpoena, or an administrative subpoena that authorizes
a covered entity to re-disclose PHI in their possession.
However, that is not the most likely scenario for when we will
re-disclose PHI. Usually those subpoenas are going to go to
the people creating the PHI. We will need a valid release to
re-disclose PHI.
A valid release is more than just a set of initials on
your intake contract saying you can use a client’s medical

What constitutes a
valid signature? It’s
easy enough when a
client is in person with
a State ID to verify who
is signing your release.
But gone are the days
of ink and pen, and an
electronic signature
is acceptable as long
as it is valid under
applicable law.
records for anything we need. Texas Health and Safety Code
181.154(d) tasked the Attorney General with creating a
standardized form to comply with signed releases to comply
with TMRPA and HIPAA. The 2013 form has some specific
requirements like designating who the documents are being
released to (not just “anyone who wants them”), the purpose
of the release, a description of the information to be used or
disclosed, and a specific expiration date. Additionally, there
must be a separate statement for release of mental health
records, drug or alcohol information, or HIV records that
are to be released. The Attorney General’s standardized form
is available at https://www.texasattorneygeneral.gov/sites/
default/files/files/divisions/consumer-protection/hb300Authorization-Disclose-Health-Info.pdf. Your releases are
allowed to be in written or electronic format, or even orally
given as long as properly documented. Tex. Health &
Safety Code 181.154(b). Best practices though: GET IT IN
WRITING.
What constitutes a valid signature? It’s easy enough when
a client is in person with a State ID to verify who is signing
your release. But gone are the days of ink and pen, and an
electronic signature is acceptable as long as it is valid under
applicable law. The touchstone is the ability to verify that the
signature is valid, and the person signing has the authority
to do so. There are some programs, SIGNiX, eSignLive by

Vasco, and Adobe Sign have been found to comply with
HIPAA requirements of verification.
What about just safeguarding the records in our file? Is
your USB drive encrypted? Can you use your Hotmail account
to e-mail the records to another attorney or the Judge? How
complex is your password? These are all things that HIPAA
and through it the TMRPA expect you to have considered
and made a plan for. The TMRPA adopts the standards of
HIPAA at Texas Health and Safety Code 181.004. HIPAA
lays out standards to ensure confidentiality, protect against
reasonably anticipated threats, protect against reasonably
anticipated non-permitted uses or disclosures, and ensure
compliancy by your workforce. 45 C.F.R. §164.306. It does
not make a list of “do this and don’t do that” but requires
that any covered entity assess the level of risk to accidental
disclosure, make a plan, and justify what choices were made
and why. The goal is that if there ever is a breach, we can
show we did everything we could to avoid it. Here are some
highlights of best practices:

Encryption
Encryption renders PHI unreadable and undecipherable.
The data can only be read if a key or code is applied to decrypt
the data. While encryption is not required for all ePHI data,
HIPAA-covered entities should conduct a risk analysis to
determine the level of risk and if encryption is not used what
other safeguards are used in its place. There are many options
for encryption programs out there, both free and paid. Before
you go drop off that USB for the District Attorney, take a look
at https://www.techradar.com/best/best-encryption-software
for some ideas.

Passwords
Even though passwords are usually the front line to
prevent unauthorized access to data, the only requirement
in HIPAA is that covered entities create “Procedures for
creating, changing, and safeguarding passwords.” The
National Institute of Standards and Technology (NIST)
recommends a password be between 8 – 64 characters, using
passphrases instead of previously recommended complex
passwords that people forget or write down to remember. So
instead of using a complex sequence of numbers, letters, and
symbols use something only you would know as a passphrase
like “Mywifesbirthday!JanuaryFirst1980”.

Third Party Storage
Are you using another company to maintain your files?
If so you’re going to need a business associates agreement. 45
CFR §164.308(b) A business associates agreement is simply a
written agreement that the third party you are paying is going
to take all of the necessary steps to protect your data instead
of you doing it yourself.
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E-mail
Not all e-mail is created equal. Using your 45 hours of
free AOL access to send ePHI documents to your expert or
the judge is not secure. If you’re e-mailing ePHI you need to
make sure your e-mail is HIPAA compliant. To do that you
need a few things: 1) End to end encryption; 2) a business
associates agreement with your email provider; 3) make sure
to configure your e-mail correctly; and 4) have policies and
training for your staff for e-mailing ePHI. Talk to your e-mail
provider about making your e-mail HIPAA compliant on
how to set up your account to send HIPAA compliant e-mails.
If you’re not a solo practitioner, you have to make sure
that you’re training your associates, too. Texas Health and
Safety Code 181.101 requires training of employees on both
State and Federal law regarding any PHI they may come into
contact with. That training must be done within 90 days of
hire, and the employee is required to sign a statement verifying
the training. Tex. Health &Safety Code 181.101(a) & (d).
And why are we doing all of this? Because we want to
avoid the enforcement arm of HIPAA and the TMRPA. The
TMRPA in addition to injunctive relief provides for civil
penalties: $5,000 per violation for negligent violations and
$25,000 per violation for intentional or knowing violations
up to $1.5 MILLION per year. Texas Health and Safety
Code §181.201. As noted above, the Department of Health
and Human Services published a final rule increasing the
civil penalties for 2020. For violations the covered entity did
not know about, fines can be between $119 and $59,522 per
violation. If the violation is due to willful neglect the penalty
jumps to between $11,904 and $59,522 per violation.
These are not nebulous threats. In May 2017 HHS levied
a $2.4 million civil penalty against Texas Health Systems
after they released the name of a patient who had presented
fraudulent identification and was subsequently arrested.
Concentra Health Services in Addison, Texas was fined
$1.7 million after an unencrypted laptop was stolen from
its facilities. The largest HIPAA fine to date has been against
Anthem Health in 2019 for $16 million dollars for failing to
protect patient data.
So what do we take away from this? It is to remember
that as we implement new technology and new ways of doing
business into our practices we be aware of steps to make sure
private client information stays private. A lot of us may be old
hat to encrypted transfers and two step verification, but there
are lot of lawyers (and their staff) who are not. Take the time
to learn about the new technology you’re using, and how to
use it better to comply with privacy of all kinds.
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Clifford Duke has been with the Dallas
County Public Defender’s Office for the last
thirteen years after a short miserable term
practicing personal injury and worker’s
compensation law. He is a graduate of Gonzaga
University, a Past President of the Collin County
Young Lawyers Association and the Dallas County Criminal Defense
Lawyers Association, and currently serves on as a Director for TCDLA.
He enjoys occasionally volunteering with Legal Aid of Northwest Texas, as
well as speaking for TCDLEI and TCDLA. He and his wife are both avid
hockey fans and players, and are enjoying getting their six year old son
into the best game on earth.
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Texas Forensic Science Commission Update
R I C K WA R D R O U P

G

eorge Rodriguez spent nearly two decades behind bars
before a panel of forensic scientists determined that the
analyst who testified at his trial was either incompetent or
knowingly perjured himself. This revelation led to a 2004 audit of
the Houston Police Crime Laboratory, which exposed a systemic
pattern of poor training, data misinterpretation, and sample
storage violations. In response, the Texas Legislature imposed
an accreditation requirement onto Texas forensic science
laboratories and created the Texas Forensic Science Commission
(TFSC) to investigate allegations of negligence and misconduct.
The Commission is made of nine members appointed
by the Governor of Texas – seven scientists, one prosecutor,
and one defense attorney. The Commission, including
TCDLA’s own Mark Daniel, are still today engaged in various
forensic development initiatives, working collaboratively with
stakeholders in the criminal justice system to improve education
and training in forensic science and the law. Over time, the Texas
Legislature has expanded and clarified the role ascribed to TFSC
under TCCP 38.01. Currently, the Commission serves four main
purposes: (1) investigate complaints of misconduct, (2) accredit
crime laboratories, (3) adopt administrative rules for the use of
certain disciplines in the courtroom, and, (4) as of 2019, license
individual forensic analysts.

1. Licensing Requirement
Prior to 2019, the accreditation requirement was already
implemented for laboratories conducting forensic testing in Texas.
The new Forensic Analyst Licensing Program now requires each
individual acting as a forensic analyst to have their own individual
license on top of the already existing requirement that the
laboratory for which they work be accredited. The statute lays out
which disciplines are subject to the licensing requirement:
License Required:
• Drug sample testing
• Toxicology
• Forensic Biology (DNA)
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• Firearm & Toolmarks (ballistics)
• Document comparison
• Trace comparison (gunshot residue, footprints)
No License Required:
• Latent fingerprint examination
• Intoxilyzer breath test
• Digital examination
• Text excluded under Article 38.01
• Presumptive tests (for parole or probation violations)
• Text done primarily for scientific research or medical practice
• Forensic Pathology
• SANE examination
• Forensic anthropology, entomology, or botany
• Environmental Testing
• Accident reconstruction
• Serial number restoration
• Polygraph examination
• Voice recognition
• Statement analysis
• Forensic odontology
• STI testing
• Arson investigation
• Forensic photography
• Non-criminal paternity testing and tissue testing
• Forensic Psychology
The new forensic licensing program brings with it a number
of benefits to defendants and defense attorneys. One benefit is
the ability of the Commission to reprimand individuals after
a determination that misconduct has occurred. TFSC now
has the authority to revoke or suspend such a person’s license,
or refuse to renew their license once it expires. If an analyst’s
license is suspended under this provision, the Commission
can put that individual on probation, and impose conditions

on that probation such as requiring they report regularly to
TFSC or take classes to improve the areas that are the basis of
the discipline. Additionally, this licensing requirement leaves
open a new vehicle by which we can exclude expert testimony.
Going forward, we must always check the license requirements
and status for each expert noticed by the State.

2. Public Database
Given its vast regulatory functions involving forensic sci‑
ences, TFSC maintains a wealth of information and data on
forensic laboratories and laboratory personnel, including ap‑
plications and materials on accreditation of forensic laborato‑
ries, as well as records relating to complaints, disclosures, se‑
rial number discrepancies, mistakes, errors, spills, misplaced
or lost samples, misconduct, false entries and other laboratory
noncompliance issues. Texas law requires that all of these mat‑
ters be reported to the Commission.
Much of this data and information has historically been
available to the public through public information requests,
which often involved a cumbersome and time-consuming pro‑
cess. However, TFSC announced this past April that it will be
making all of this invaluable public information readily avail‑
able through a public database hosted on its website. The data‑
base, which launched in June, is scheduled to be made accessi‑
ble in November 2021. This database will be a vital resource for
criminal defense attorneys across the state.

3. New Disciplines
The field of forensic science is ever evolving and growing,
with new specialties and testing being developed continuously.
Sometimes, this may lead to unreliable sciences being offered
as proof in court. Some of the previously admitted sciences
now determined to be unreliable include forensic odontology,
hair microscopy, retrograde extrapolation, and arson investi‑
gation. There are two new areas that Texas criminal defense
attorney must be aware of in the coming years: Rapid DNA
Testing and Marijuana Testing.
Rapid DNA Testing: In 2018, the FBI approved Rapid
DNA Identification – a DNA analysis developed by ANDE
corporation which provides results in less than two hours. Such
rapid testing would allow suspects to be swabbed at booking
and their samples run through the database immediately.
However, none of the entities performing this test are
accredited by TFSC. Additionally, Rapid DNA Identification
use at crime scenes also comes with its own limitations: crime
scene DNA samples may be mixtures, or they may contain low
quantity or quality DNA. Even if a quality sample is collected,
there are currently no approved expert systems for crime scene
samples, and law enforcement collecting crime scene samples
do not have the education, training or experience necessary
to assess the crime scene evidence and determine the type of
testing to achieve the optimal results. As currently marketed,
Rapid DNA analysis will become a law enforcement database
with no restrictions, quality controls, or standards, making it
largely unreliable.
Marijuana Testing: In December of 2018, the Texas Legislature

passed the Agriculture Improvement Act, which legalized
the industrial production of hemp. With the new law, THC
concentrations under .3% are considered legal hemp, but the
laboratories do not have the instrumentation to quantitate the
amount of THC in a sample. In order to compensate for this
lack of quantitation, some Texas laboratories have modified
the DEA approach to cannabinoid testing, adding a visual
examination for “cystolithic” or unicellular hairs. If the sample
contains THC but the analyst cannot observe any hairs, the
substance is reported as simply THC. If the sample contains
THC and the analyst does observe hairs, the substance is
reported as marijuana.
However, this method is tenuous under Texas law, which
distinguishes between legal and illegal Cannabis products by
the part of the plant the product is derived from. Since Texas
law groups the derivatives of the plant with the portion of the
plant it was derived from, the visual inspection component does
not provide any meaningful information. This leaves the THC
detection alone, without proper quantitation, as an insufficient
method to distinguish between products originating from the
stems and seeds; flowers and leaves; or preferentially extracted
from cystolithic hairs.
Mark Daniel’s term as the TCDLA representative to the
Commission ended on September 1, 2021. Mark was appointed
to the Commission in November 2016. The Commission wouldn’t
have been what is has been during his term and what it has grown
to be without his participation and leadership. Mark has done
an amazing job representing citizens accused, their counsel and
thereby, all citizens of the State of Texas on the Commission. He
used his special talents to move between the scientists and the
representatives of legal interests to secure the implementation of
many practices which make forensics in Texas more transparent
than any other state in the union. Maybe the crowning jewel in
Mark’s work at the Commission is the public data portal which is
in the final days of beta-testing and modification. This portal will
give practitioners access to the records of each licensed lab and
lab worker along with any complaints self-disclosed or otherwise
against a lab or an employee or associate thereof. The portal will
also provide access to the disposition of the complaint. Counsel will
have the information at her hand to confront witnesses who claim
special forensic expertise in an efficient and effective fashion like
never before. We couldn’t have been better served or more grateful
as an association! Thank you, Mark!
Thank you to Bill Hines of Austin for serving us so well on the
licensing advisory committee of the Texas Forensic Science
Commission for the past three years. We are appreciative and
grateful that he selflessly devoted his time in the pursuit of justice.
He will be stepping away in January 2022, and will be replaced by
Angelica Cogliano of Austin.

Rick Wardroup is TCDLA’s curriculum

director/staff attorney. He has served as
co-course director for TCDLA’s Forensics
seminar for the past eight years. His greatest
strength is his desire to help attorneys in the
development of their trial skills and coping/
life-balancing challenges. He can be reached
at rwardroup@tcdla.com *protected email* and 806-763-9900.
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JUNE 16-18, 2022

Members’ Party Sponsorship Golf Tournament Sponsorship
c

$250 (Bugsy)

c

• Sponsor recognition on TCDLA website
• Table Sponsor Signs
c

$500 (Gambino)

• All of the above items, plus...
• Rusty Duncan commercial inclusion
• Listed in event program
c

$1,000 (Al Capone)

• All of the above items, plus...
• Sponsor Sign
• Table Reservation
c

$100 Sponsor a golf hole:

# _________, 2nd _________, 3rd _________
• Golf sponsorship recognition in event program
• Recognition on TCDLA website
• Rusty Duncan commercial inclusion

TCDLA Wine Pull
Donate a bottle of wine ($20+)
c Donate a bottle of whiskey
No. of bottles: _____________________
c

Silent Auction

$1,500 (The Godfather)

Donate item to silent auction
Item: ___________________________
Value: ___________________________
c

• All of the above items, plus...
• Drink Sponsorship Recognition

Payment Options: Email to: ksteen@tcdla.com
Check payable to TCDLA

•

Card (Visa, Discover, American Express)

•

Total: __________

________________________________________________________________________________
Credit Card Number 			
Exp. Date 		
Authorized Signature
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Award Nominations
Deadline:
5 pm on February 26th
Please visit tcdla.com and navigate to the awards page
under the About tab to view qualifying criteria for the
awards listed below:

The TCDLA Hall of Fame Award honors a qualified lawyer for membership in the Hall of Fame who meets the
criteria. The investigation of the nominee shall be under the direction of a director from the membership district
in which the nominee resides. That director shall submit to the TCDLA Hall of Fame Committee a full investigation
report at the committee meeting. The Hall of Fame Committee shall, by unanimous decision, vote to submit a
nomination to the Board of Directors. The Board of Directors by three-quarters majority by members present and
voting at a board meeting may elect a nominee to the Hall of Fame.
The Charles Butts Pro Bono Lawyer of the Year Award honors an individual attorney who has provided outstanding
pro bono work. The recipient of the award must be a member in good standing of the Texas Criminal Defense
Lawyers Association (TCDLA) and the State Bar of Texas. The award is named after Charles D. (Charlie) Butts,
President of TCDLA (1987–88) and member of TCDLA’s Hall of Fame, in recognition of his over 64 years of
service as an attorney.
The Percy Foreman Lawyer of the Year Award honors the individual attorney who has provided outstanding
legal representation. The recipient must be a member in good standing of the Texas Criminal Defense Lawyers
Association (TCDLA) and the State Bar of Texas. The award is named after Percy Foreman, the renowned Criminal
Defense Lawyer, TCDLA Charter Member, and his almost 60 years of service as an attorney.
The Rodney Ellis Award was named after Rodney Ellis for serving as the voice and/or advocate to TCDLA. The
recipient is a non-attorney who has gone above and beyond in demonstrating and supporting TCDLA.

Email your completed form to mschank@tcdla.com
or fax to the home officeat 512.469.9107
by 5 pm on February 26th.
Late applications will not be accepted.
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Significant Decisions Report
KYLE THERRIAN

W

hat do you get when you combine, in a single
lawyer, a level of intelligence that is sought after
for employment simultaneously by the district attorney
and the district judges in a single county, and a level of
intelligence not sufficient to decline one or the other
spanning a fifteen-year period? Answer: one reversal this
month and probably hundreds if not thousands to come in
Midland County. We’ll also delve into evidentiary search
warrants versus instrumentality and contraband search
warrants for the first time since the bar exam. As Ray
Arnold would say “hold onto your butts” Steven Spielberg.
Jurassic Park. Universal Pictures, 1990. It’s about to get
significantly decision-like.
TCDLA thanks the Court of Criminal Appeals for
graciously administering a grant which underwrites the
majority of the costs of our Significant Decisions Report.
We appreciate the Court’s continued support of our
efforts to keep lawyers informed of significant appellate
court decisions from Texas, the United States Court of
Appeals for the Fifth Circuit, and the Supreme Court of
the United States. However, the decision as to which cases
are reported lies exclusively with our Significant Decisions
editor. Likewise, any and all editorial comments are a
reflection of the editor’s view of the case, and his alone.
Please do not rely solely on the summaries set forth
below. The reader is advised to read the full text of each
opinion in addition to the brief synopses provided. Cases
are hyperlinked and can be accessed by clicking on the
case name.
This publication is intended as a resource for the
membership and I welcome feedback, comments, or
suggestions: kyle@texasdefensefirm.com (972) 369-0577.

United States Supreme Court
The United States Supreme Court did not hand down
any published opinions since the last Significant Decisions
Report.

Fifth Circuit
United States v. Moparty, 11 F.4th 280 (5th Cir. 2021)

Issue. When the Government elicits evidence of
a co-defendant’s guilty plea for the apparent purpose of
showing their prosecution is righteous, does the trial court
abuse its discretion in denying a motion for mistrial?
Facts. Defendant and co-conspirators were convicted
for various health care fraud schemes. One co-defendant
pleaded guilty and was convicted before trial. The govern‑
ment presented this as evidence of their righteous prose‑
cution. They introduced it as a fact in opening, and twice
elicited it through witness testimony.
Holding. No. Not here. “Defendants are entitled to
have questions of guilt based on the evidence against them,
not on whether a government witness or a codefendant
has plead guilty to the same charge.” Error in admitting a
co-defendant’s guilty plea is analyzed using a four-factor
test: “(1) the presence or absence of a limiting instruction;
(2) whether there was a proper evidentiary purpose for
introduction of the guilty plea; (3) whether the plea was
improperly emphasized or used as substantive evidence of
guilty; and (4) whether the introduction of the plea was
invited by defense counsel.” Here, the court gave the jury a
limiting instruction in both instances where the State in‑
troduced evidence of the co-defendant’s guilty plea. While
there was no proper evidentiary purpose for this evidence
							 (did not thwart a defense nor head off impeachment of
the witness), the introduction of guilty plea evidence did
Sincerely,
not overcome the presumption that the limiting instruction
was effective. Moreover, the strength of admissible evidence
“overwhelmingly eclipsed” any harm that came from the in‑
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troduction of the co-defendant’s guilty plea. The district
court did not abuse its discretion in denying defendant’s
motion for mistrial.
Comment. The opening paragraph of this opinion
reads: “Some inexcusable trial errors were committed or
permitted by the government, which counsel on appeal
explained as the reason for an incredibly long (132-page)
appellate brief: the government wanted to make abun‑
dantly clear that the errors were “harmless.” Nonetheless,
we AFFIRM.” Since I’m the summary guy, let me summa‑
rize: “GOV’T: what we did was inexcusable, but here’s an
excuse,” “COURT: we excuse you.”
United States v. Martinez, 12 F.4th 473 (5th Cir. 2021)

Issue. Federal Sentencing Guideline sentences rely
heavily on drug quantities, and a trial court can extrapo‑
late drug quantities from any reliable information. Does a
trial court commit error in a multi-drug prosecution and
multi-drug sentencing case by arbitrarily attributing 100
percent of seized cash as proceeds from the sale of a drug
which results in the highest guideline sentencing range?
Facts. Defendant pleaded guilty to a drug conspiracy
charge after law enforcement raided his tobacco shop and
found marijuana, cocaine, THC, and other paraphernalia.
Law enforcement also found $12,424 in cash. Because the
defendant pleaded guilty to a conspiracy involving differ‑
ent types of drugs, the federal sentencing guidelines pro‑
vide for an all-drugs-combined “converted drug weight”
to establish a single base guideline level or starting point
for calculating a guideline sentence. In addition to this,
the proceeds of drugs can be converted into additional
drug quantity based on the drug sales from which they
are derived. Here the initial presentence investigation re‑
port treated the $12,424 in cash as proceeds from mari‑
juana sales. But upon realization that the defendant could
be saddled with a higher converted drug weight and larger
sentence if the court treated the full $12,424 as proceeds
from cocaine, the probation officer amended the presen‑
tence investigation report to treat the full amount as co‑
caine proceeds. The resulting converted drug weight was
three kilograms above the threshold for a base level of‑
fense of 24.
Holding. Yes. “A sentencing court can extrapolate the
quantity of drugs from any information that has sufficient
indicia of reliability to support its probable accuracy.” But
a trial court commits clear error when it bases its extrap‑
olation on a presentence investigation report that relies
upon speculative inferences and conclusory statements.
Here it was clear error to treat all the seized cash as co‑
caine proceeds. The cash could have been proceeds from
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tobacco sales, marijuana sales, THC sales, or Xanax sales.

Texas Court of Criminal Appeals
State v. Lujan, No. PD-0244-19 (Tex. Crim. App. 2021)

Issue. Defendant gave incriminating statements
during a secretly recorded car ride to locate a victim’s
body. Did the previously provided statutory Miranda
rights (Texas Code of Criminal Procedure Article 38.22),
waived by the defendant while in an interrogation room,
carry forward to a subsequent interrogation disguised as
a car ride?
Facts. The defendant gave statements during three
separate custodial interrogations. During the first and
third interrogations defendant was warned as required by
Texas Code of Criminal Procedure Article 38.22 (statutory
Miranda rights), but she received no such warnings during
her second interrogation. In her first interview, defendant
told officers she was aware of the details of a murder and
the people involved. She admitted she was forced to help
tape the bags containing the victim’s remains, joined a
caravan of vehicles to a location to dispose of the body, but
bailed on the caravan before reaching the final destination.
Defendant offered to take detectives to the last known
location of the caravan. While in the police vehicle looking
for the victim’s body, the second, secretly recorded,
warning-less and waiver-less interrogation occurred.
During this interrogation defendant “gave a free-wheeling
narrative about Trejo’s death, the kidnappings of two other
people, her drug use, drug smuggling, and prostitution,
the ‘tweaker’ lifestyle, and her underworld compatriots.”
After returning, detectives eventually placed defendant
back into an interrogation room, provided Article 38.22
warnings, and questioned defendant further about the
things she discussed while in the car.
Holding. Article 38.22 prohibits the State’s use of
custodial interrogation unless, among other things,
interrogators: (1) record a warning the suspect of his
rights surrounding an interrogation, and (2) a knowing,
intelligent, and voluntary waiver. “The required order is to
first warn, waive second, and confess third, and these things
must appear in the recording itself. . . . Only ‘warned and
waived’ custodial statements are admissible in evidence.”
A defendant’s waiver must be a free and deliberate
choice made with full awareness of the nature and right
abandoned and the consequences of abandonment.
“The waiver’s validity depends on, among other things,
a showing that the defendant was aware of the State’s
intention to use his statements to secure a conviction...
A waiver secured by deception is not voluntary.” Here,
there was no valid waiver with respect to the in-car

statements. The stark contrast between the formalities and
warnings preceding the interrogation room statements
and the “unceremonious and indecorous” nature of the
surreptitiously recorded in-car statements worked to
mislead the defendant and weighs against a valid waiver.
The fact that detectives insisted on the car ride when
defendant expressed a preference to merely tell them
where the body was located weighs against a valid waiver.
The fact that one detective remarked that the interrogation
could continue when they return from locating the body
further worked to mislead the defendant and weighs
against a valid waiver. The detectives conduct in disguising
an interrogation as a car ride to locate a body also weighs
against a valid waiver. The State argues that Bible v. State,
162 S.W.3d 234 (Tex. Crim. App. 2005), permits the use
of unwarned unwaived statements when they are made
as a continuation of a previous warned and waived
interrogation. But Bible lacks the elements of deception
that exist in this case. Bible signed numerous waiver
forms, his unwaived and unwarned statements were given
in close proximity to and under similar circumstances as
his warned and waived statements. Here, the totality of the
circumstances show deception to obtain an unwarned and
unwaived confession.
Concurrence (Yeary, J.) agrees with the majority
opinion but would not agree with the majority’s sugges‑
tion that Article 38.22 warnings can continue to a future
unwarned unwaived interrogation. Article 38.22 requires
a separate warning for each recording made.
Concurrence (Newell, J.) “It is unclear whether Bible
focuses on the voluntariness of the statement, the issue of
whether the second statement was a continuation of the
first, or the effectiveness of a reference to warnings in an
earlier statement upon a defendant’s decision to make a
later statement.” Bible’s usefulness should be limited to in‑
quiries about whether “whether statutory warnings given
in a second statement are a fully effective equivalent of
statutory warnings given in the first.”
Dissent (Keller, J.) Either the car interrogation was a
separate and distinct interrogation for which no warnings
were provided and the analysis ends there, or the car in‑
terrogation was a continuation of the interrogation room
interrogation and this Court should remand for analysis
under Bible. Balanced under the factors of Bible, the car
interrogation was a continuation.
Comment. There are jokes here about distinguishing
[the] Bible. “The instant case is not consubstantial with Bible . . . ?” I don’t know. I’ll keep workshopping it.
Ex parte Couch, No. PD-0349-21 (Tex. Crim. App. 2021)

Issue. The Penal Code’s prohibition on money laun‑

dering might include conduct that constitutes an uncon‑
stitutional “thought crime” by penalizing the intent to fi‑
nance or invest funds the defendant believes are intended
to further the commission of criminal activity. Is a facial
challenge to the validity of the money laundering stat‑
ute cognizable on a writ of habeas corpus when the State
pleaded alternatively that the defendant: (1) intended to
finance or invest, and (2) actually financed or invested?
Holding. No. Even if the court struck the com‑
plained-of portion of the statute, the State has charged the
defendant alternatively with an unchallenged portion of
the statute. A pretrial writ is not cognizable if it does not
grant the defendant relief from the prosecution. It appears
the prosecution would proceed notwithstanding a rul‑
ing for the defendant on appeal, thus the court of appeals
should address this issue as a matter of congizability.
Villafranco v. State, No. PD-0488-20
(Tex. Crim. App. 2021)

Issue. Rule 412 (Rape Shield Rule) requires an
in-camera hearing to determine the admissibility of past
sexual behavior of an alleged victim. Both the defendant
and the State are entitled to be present and ask questions.
Is it reversible error for the trial court to exclude the de‑
fendant and the State?
Facts. “At trial, Appellant sought to ask the victim
about a previous incident of sexual abuse by someone else
to rebut medical evidence offered by the State [the sug‑
gestion that vaginal scarring was consistent with the accu‑
sation that the defendant penetrated her]. The trial court
questioned the victim outside the presence of the parties
[without objection] and ruled the evidence of prior sex‑
ual abuse inadmissible. The State and defense now agree
that the trial court failed to follow the proper procedure
for a hearing under Rule of Evidence 412, also known as
the “rape shield” rule, and erred in excluding the State, de‑
fense counsel, and Appellant from the hearing. The court
of appeals affirmed the trial court, concluding that Appel‑
lant did not show harm [and rejecting defendant’s conten‑
tion that the error was structural harm].”
Holding. Sort of. Under Rule 412 (Rape Shield Rule)
specific instances of past sexual behavior are admissible
to rebut or explain medical evidence presented by the
State. The trial court must hold an in-camera hearing
on the record to determine whether such evidence is
admissible. Both the State and the Defense are entitled to
question the witness during this hearing. When the trial
court fails to follow this procedure, the proper remedy
on appeal is to abate the appeal and remand the case to
conduct a retrospective hearing where the defendant has
an opportunity to show admissibility and thus harm in
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the exclusion of testimony. Here, the trial court’s error
prevented defendant from adequately developing a
necessary record. The exclusion of defense counsel from
the in-camera hearing under Rule 412 was a denial of
counsel. A denial of counsel is subject to review on appeal
despite the lack of a trial court objection if it pertains to
a critical stage of the proceedings. “We concluded that a
Rule 412 adversarial hearing is a critical stage of trial, and
Appellant’s right to counsel was not forfeited by inaction
alone.” The ruling of the court of appeals to the contrary
is reversed with instructions to abate the proceedings for
a proper 412 hearing whereby the defendant can properly
develop whether the trial court’s error was harmful.
Dissent (Keller, P.J.) defendant was not actually de‑
nied counsel. Counsel was allowed to ask some questions
before the court took complainant back into chambers
for in camera examination. “Consequently, this was not a
complete denial of counsel at the hearing.”
Macedo v. State, No. PD-1053-20 (Tex. Crim. App. 2021)

Issue. The State presented evidence that the defendant
regularly beat his son and his wife, that he threatened to
kill them, and that he had a prior conviction for domestic
violence. Under these circumstances, was the trial
court’s erroneous admission of the offense report which
accompanied the prior conviction harmful when the
prosecutor highlighted it in closing and the jury requested
to review it in deliberations?
Facts. Defendant shot and killed his wife. During
the guilt stage of trial family members testified about
defendant’s mistreatment of the victim, their constant
fighting, and defendant’s previous threat to shoot her in the
head. At the punishment stage family members testified
again. The recounted incidents where the defendant was
mean to the victim and family members for no particular
reason. Defendant’s son testified about incidents of
physical abuse which included the use of a horse whip.
He also recounted an incident where the defendant
threatened to crash the car and kill the entire family. In
addition to live witness testimony, the State introduced
a prior judgment of conviction for domestic violence
and, over defendant’s hearsay objection, accompanied
it with an offense report describing defendant’s conduct
as kicking and biting his wife in the jaw and “right eye
area.” In arguing the totality of aggravating punishment
evidence, the prosecutor highlighted the facts contained
in the offense report and invited the jury to review the
offense report during deliberations. The jury accepted the
prosecutor’s invitation and requested the report.
Holding. No. “In light of all of the punishment
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evidence, the evidence that Appellant bit the victim one
time was relatively insignificant.” He regularly beat his
son with a horse whip. He regularly beat his wife. He
threatened to kill his family. He threatened to kill his wife
multiple times, once with a gun. He committed domestic
violence. He gave false stories about the shooting to the
police. “[E]ven if the jury had not learned about the biting
and kicking from the police report, it would have learned
from the prior judgment that Appellant was convicted of a
prior domestic violence incident against his wife. Without
the details, the jury would have been left to imagine what
happened during that offense, and given the horse-whip
testimony and the prior threat with the gun, the jury could
have imagined the extraneous offense to be even worse
than it was.”
Comment. I agree with the final sentiment of this
opinion – I can’t imagine the jury would have imagined
facts better than they were depicted in the police report
if given the opportunity to consider only the judgment of
prior conviction.
Rodriguez v. State, No. PD-1130-19
(Tex. Crim. App. 2021)

Issue. Self-defense is a confession-and-avoidance
defense requiring the defendant to admit an offense and
assert his defense. Is a defendant entitled to a self-defense
instruction when he admits the actus reus but equivocates
on the mens rea?
Facts. Defendant was convicted of murder. The
incident involved a brawl in the parking lot after a Dallas
Cowboys football game. Defendant pointed a gun at the
victim who was, depending on who you believe, either
pummeling his brother or trying to break up a fight.
Defendant testified that he retrieved the gun to scare the
attackers away, he didn’t intend to shoot the victim, and
that the gun went off accidentally when someone grabbed
his arm. The trial court denied the defendant’s requests for
instructions on necessity, self-defense, and defense of third
persons. The court of appeals found that the defendant
did not satisfy the doctrine of confession-and-avoidance
(admit the crime and assert the defense) and affirmed
Holding. Probably. “Confession and avoidance is a
judicially imposed requirement that requires defendants
who assert a justification defense to admit, or at a minimum
not deny, the charged conduct. . . . Logically, one cannot
both justify and deny conduct.” This Court has previously
found confession and avoidance sufficiently satisfied when
the defendant admits an actus reus but still equivocates
on the culpable mental state. “[A] defendant’s testimony
explicitly denying a culpable mental state or asserting

accident does not automatically foreclose a justification
defense if his testimony may otherwise imply a culpable
mental state.” “Refusing the defensive instructions in [such
cases] would violate a court’s duty to look at the evidence in
the light most favorable to the requested instruction. The
refusal would depend on accepting as true the defendant’s
express denial of intent and ignoring his admissions about
having hurt or killed the victim in response to the victim’s
aggression. Such admissions would imply the requisite
intent even if the defendant otherwise denies it.” Here,
defendant testified that he had his finger on the trigger and
gripped the gun tightly when he pointed it at the victim at
close range. This sufficiently demonstrates an intent to kill
Comment. Even though the Court of Criminal
Appeals has steadily chipped away at confession and
avoidance, some courts of appeal still use it as one of their
top favorite ways to get rid of cases involving self-defense.
Simms v. State, No. PD-1248-19
(Tex. Crim. App. 2021)

Issue. Is some evidence showing that a recklessly
speeding defendant actually passed out the moment before
veering into oncoming traffic and killing an oncoming
motorist sufficient to trigger a lesser-included-offense
instruction on deadly conduct in an aggravated assault
prosecution?
Facts. A jury convicted defendant of aggravated
assault for recklessly causing a fatal head-on car accident
while speeding. Defendant drifted into oncoming traffic
inside the Washburn Tunnel in Houston while going
between 58 and 62 miles per hour. Defendant admitted
he was speeding in the tunnel but testified that he dozed
off or passed out while driving prior to the collision.
Defendant requested a lesser-included-offense instruction
on deadly conduct. He argued that some evidence showed
the collision was the result of his involuntary non-reckless
act of losing consciousness and “if the jury believed his
testimony that he passed out or dozed off prior to the
accident, it could have rationally concluded that he was
reckless only with respect to his speeding, but not with
respect to actually causing the head-on collision.” The trial
court denied defendant’s request.
Holding. Yes. Entitlement to a lesser-included-offense
instruction requires a two-part test: (1) determine whether
the proof necessary to establish the charged offense
includes the lesser offense, and (2) determine whether there
is some evidence in the record that would permit the jury
to rationally find that, if the defendant is guilty, he is only
guilty of the lesser offense. Anything more than a scintilla
of evidence will do. Here there is no dispute that deadly

conduct is a lesser-included-offense of aggravated assault.
In a reckless aggravated assault prosecution, the State must
show that the defendant’s reckless act actually caused the
end result. “In contrast, a person commits deadly conduct
if he recklessly engages in conduct that places another in
imminent danger of serious bodily injury.” Aggravated
assault is a result-oriented offense, meaning the defendant
must be shown to have been reckless with respect to the
result of serious bodily injury. Deadly conduct is not a
result-oriented offense, meaning the defendant must only
be shown to have been reckless about his actions which
placed another in imminent danger of serious bodily
injury, but not with respect to any particular result. If
the jury believed the defendant’s speeding-then-dozingoff story, then defendant was reckless with regard to his
speeding, but not reckless with respect to actually causing
the victim’s serious bodily injury “because the conduct
leading to that result was committed involuntarily and
unconsciously.” The speeding, alone, could not have caused
the collision and the defendant’s loss of consciousness, if
believed, would constitute an intervening cause.
Dissent (Yeary, J.) The speed caused the injury and
defendant recklessly sped before losing consciousness.
Ex parte Harris, No. WR-78,077-02
(Tex. Crim. App. 2021)

Facts. Evidence at trial showed that when officers
approached a drug house, a man took off running and got
away. A witness in the home described the man who got
away and provided the nickname “Man.” Based on witness
statements an officer was able to identify the man known
as “Man” as the defendant. Two witnesses at trial testified
that defendant was not the man known as “Man” and that
the defendant wasn’t present at the home when officers
arrived. Another witness testified that he and appellant
were together all day at his home during the drug bust.
Some evidence at the scene did connect defendant to the
offense, including a pit bull (defendant was known to
own a pit bull) and a Cadillac (defendant’s sister owned a
Cadillac). Defendant presented substantial evidence in a
habeas hearing that the person known as “Man” is Orlando
Noble who bears a strong resemblance to the defendant.
Harris County District Attorney’s Office Conviction
Integrity Unit interviewed Noble. Noble denied being at
the house, but admitted his nickname is “Man.” The trial
prosecutor testified at the habeas proceeding that defense
counsel had explained to him that Orlando Noble was the
person they were seeking. The trial prosecutor showed a
picture of Noble to the officer who chased him and that
officer could not identify him. At trial the chasing officer
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testified with 100% certainty but based on the recent
developments testified at the habeas hearing that me might
have gotten it wrong. At the time of trial the Houston
Police Department Gang Tracker database failed to show
any similarities between Noble and defendant. Now, 10
years later it shows striking similarities in the appearance
between Applicant and Noble.
Holding. Based on evidence presented, defendant has
established actual innocence.
Concurrence (Yeary, J.). This isn’t actual innocence
– there remains some suggestion that the defendant is still
the person known as “Man.” However, the disparities in
the Houston Police Department Gang Tracker database
between the time of trial and what it shows presently con‑
stitutes new evidence sufficient to grant habeas relief.
Comment. Not the first time the man got the wrong man, man.
Ex parte Cook, No. WR-91,503-01
(Tex. Crim. App. 2021)

Issue. When a defendant is driving while intoxicated
with a child passenger, can the State convict the defendant
of two offenses when there are two child passengers?
Holding. No. The unit of prosecution in a DWI with
Child is the act of driving. The offense is both a nature
of conduct offense (driving while intoxicated) and
circumstances surrounding conduct offense (with a child
passenger). “A circumstance element can prescribe the
gravamen of the offense if it makes otherwise innocent
conduct criminal.” Here it doesn’t.
Comment. Toughness should at least be
commensurate with knowledge of the law. Here one trait
outpaced the other.
Biggers v. State, No. PD-0309-20
(Tex. Crim. App. 2021)

Issue. The statutory scheme for codeine possession
requires proof of more elements (particularized chemical
ratios) as its associated Penalty Groups decline in severity.
The highest penalty group for codeine possession is
possession of pure codeine and requires no proof of
chemical ratios. When the State fails to prove chemical
ratios fitting the penalty group they alleged, are they
entitled to a conviction on the highest penalty group? Are
they nonetheless entitled to some form of a conviction?
Facts. The State charged defendant with possession of
codeine as described in Penalty Group 4 (with a particular
ratio of codeine and medicinal nonnarcotic substance).
A jury convicted defendant of possession of codeine, a
Penalty Group 4 substance. However, at trial the State’s
chemist did not thoroughly discuss chemical ratios (here
codeine and promethazine). The state did not perform
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quantification testing on the substance. The chemist
did not testify that the substance mixed with codeine
(promethazine) had “valuable medicinal qualities” either
alone or when mixed with codeine as required by the
Statute. The Court of Appeals reversed and rendered
a judgment of acquittal on the basis of no evidence
establishing the particular ratio of codeine and medicinal
nonnarcotic substance (promethazine).
Holding. No and No. “The Texas Health & Safety
Code establishes different tiers of punishment for codeine
possession:
§ Penalty Group 1: Codeine not listed in Penalty Group 3 or 4.
§ Penalty Group 3: A mixture of not more than 1.8
grams of codeine . . . per 100 milliliters or not more than 90
milligrams per dosage unit, with one or more active, nonnarcotic ingredients in recognized therapeutic amounts.
§ Penalty Group 4: a mixture that includes one
or more nonnarcotic active medicinal ingredients in
sufficient proportion to confer on the . . . mixture . . .
valuable medicinal qualities other than those possessed by
the narcotic drug alone and not more than 200 milligrams
of codeine per 100 milliliters or per 100 grams.”
Here, “[t]here is no question that promethazine
is present in the mixture.” The defendant admitted the
substance was “lean,” the chemist testified that it smelled
like cough syrup and that the substance contained “an
unspecified amount of codeine and promethazine.” What
the chemist failed to do was testify that the combination
of promethazine and codeine created a compound with
medicinal qualities other than those produced by codeine
alone. With this failure, the jury was prohibited from
convicting the defendant as charged—under Penalty
Group 4. This failure cannot result in Codeine possession
under Penalty Group 1. Codeine possession under Penalty
Group 1 is the possession of codeine that does not fall in
Penalty Group 3 or 4. “To put it simply: The State must
negate the possibility that a mixture was a Penalty Group
3 or 4 substance. Because we lack proof that the substance
in this case is not a Penalty Group 4 Substance, we cannot
say it is then a Penalty Group 1 substance.”
Dissent (Keller, J.). Would affirm the conviction as
a penalty group 4 conviction. Proportions of substances
under this statutory scheme are mitigating factors. “Of
course, the State has to prove that the substance lacks the
mitigating characteristics of penalty group 4 codeine in
order to obtain a conviction for penalty group 1 codeine.
As the Court explains, the State has not done this. So,
the State cannot obtain a conviction for penalty group 1
codeine.”
Dissent (Slaughter, J.) Would affirm the conviction

as a penalty group 4 conviction. “We have never required a
chemist to explicitly recite the relevant statutory language
or use magic words to support the finding that the ‘valuable
medicinal quality’ element was satisfied.”
Comment. Albeit correct in the outcome, the opinion
somewhat mischaracterizes the State’s position. I read the
entirety of the State Prosecuting Attorney’s brief because
I was bothered by what their argument appeared to be on
the face of the opinion: “we are entitled to convict a person
of a greater crime we know he didn’t commit because we
failed to prove the lesser crime we know he did.” But that’s
not quite what they’re saying. The State’s position is that
“valuable medicinal qualities” is simply a fact the State must
disprove to obtain a PG-1 conviction and thus “[d]espite
its placement in PG-4, it should only affect PG-1.” In other
words, the State’s success in proving codeine but failure to
prove the statutory ratios should result in a conviction of
the lowest penalty group by default. Regardless of how the
one reads the State’s argument, it is nice to see the CCA
aim a brushback pitch at the State and their contention
that the defendant’s argument was the absurd one. “When
the State brings a defendant to trial for possession of a
specific penalty group (where that penalty group requires
a specific quantity and proportion analysis), fails to
ensure that the proper testing is conducted, and fails to
provide testimony to the jury as to the specific quantity
and proportion analysis as required by statute, and then
turns to this Court to invent a creative way to uphold
this conviction, perhaps this is a scenario that borders on
absurdity.”
Sanchez v. State, No. PD-0593-20
(Tex. Crim. App. 2021)

Issue. When a defendant executes a jury trial waiver
in anticipation of an agreed plea but ultimately rejects the
State’s plea agreement, does the trial court abuse its discre‑
tion to enforce the jury trial waiver and force the defen‑
dant to a trial before the court?
Facts. Defendant executed a jury trial in anticipation
of an agreed plea. Procedurally, he had reset his case on a
few occasions, some having to do with his request to have
a Spanish speaking attorney. Prior to reaching an agree‑
ment, defendant had set his case for jury trial. On a date
preceding his trial setting, defendant appeared in court for
purposes of accepting a plea agreement. He expressed hes‑
itation and effectively communicated to the trial court that
he did not wish to withdraw his jury trial waiver. The trial
court denied the defendant’s request and set the case for a
trial before the court.
Holding. Yes. “[A] defendant who executes a jury

waiver in anticipation of a negotiated guilty plea, and then
balks at executing the plea and immediately seeks the re‑
instatement of his right to a jury trial, should be [entitled
to have his wish respected].” Even if this nuance were not
dispositive, the trial court abused its discretion under the
Hobbs v. State, 289 S.W.3d 193 (Tex. Crim. App. 2009) anal‑
ysis of a defendant’s right to withdraw a jury trial waiver:
(1) orderly administration of business of the trial court,
(2) unnecessary delay or inconvenience to a witness, (3)
prejudice to the State. The State articulated witness reti‑
cence, but reticence was not attributable to the defendant’s
waiver of a jury trial. If anything, it was attributable to the
fear of testifying—something required from the witness
in either instance. The delay and administration of court
business would have similarly been insignificant had the
trial court permitted defendant to continue to jury trial
which the trial court had already docketed for two weeks
after the date the defendant was supposed to enter his plea
of guilty. The matter was only reset by virtue of the State
amending the indictment and triggering the defendant’s
right to 10 days of preparation.
Comment. The opinion highlights a colloquy be‑
tween the trial court and the Spanish speaking defense
counsel where the trial court interrogates counsel about
the details of the advice provided by counsel pertaining to
the defendant’s waiver of a jury trial. Counsel gave a de‑
tailed account of his communications with the defendant.
I’m not entirely sure the trial court is entitled to this infor‑
mation from counsel.
Ex parte Young, No. WR-65, 137-05
(Tex. Crim. App. 2021)(not designated for publication)

Issue. [Although the answer is obvious] can a prose‑
cutor work for the district judges as a clerk and legal advi‑
sor in cases where he is directly and indirectly involved or
even simply employed as a prosecutor?
Facts. Ralph Petty, the chief appellate and writ counsel
for the Midland County District Attorney’s Office moon‑
lighted as a clerk and legal advisor to the district judges in
cases where his office represented the State of Texas. His
employment with the district judges was described as fol‑
lows: “When a habeas application was filed, the judge of
the convicting court assigned the writ to Petty. He then
reviewed the file, performed any necessary research, and
submitted a recommendation and a proposed order with
findings of facts and conclusions of law to the assigning
judge.” This went on for fifteen years. The current elected
district attorney, Laura Nodolf, initiated an investigation
resulting in the DA’s office sending “letters to each of the
defendants for whom Petty had billed the district court
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judges for work on postconviction writs—some 300 plus
defendants—to inform them of the ‘ethical situation.’” In
the instant case—a capital murder prosecution—two sep‑
arate prosecutors represented the State, but “Petty was ac‑
tively part of the prosecution team. Petty was basically the
legal advisor to the team that was prosecuting the case and
probably drafted just about every single motion in that
case that the prosecution filed.” During the pendency of
defendant’s prosecution Petty was paid $16,700 by the dis‑
trict judges. Petty represented the State during defendant’s
first subsequent writ proceeding that was denied by the
trial judge paying Petty. During the pendency of the in‑
stant writ, Petty resigned from the State Bar of Texas in
lieu of disciplinary action and the Supreme Court found
the facts established violations of Texas Disciplinary Rules
of Professional Conduct, Rule 1.06(b)(2)(conflict of inter‑
est by virtue of other employment or personal interests).
He also evaded testimony by claiming Fifth Amendment
privilege.
Holding. No. “Applicant Clinton Young’s structural
due process rights were violated by Judge Hyde’s employ‑
ment of Petty as a judicial clerk while Petty was prosecut‑
ing Applicant for capital murder before Judge Hyde.” “The
record demonstrates that Petty was serving two masters.”
A fair tribunal is a fundamental requirement of due pro‑
cess. Impartiality is a fundamental requirement of the pub‑
lic’s confidence in the judiciary. “Judicial and prosecutorial
misconduct—in the form of an undisclosed employment
relationship between the trial judge and the prosecutor ap‑
pearing before him—tainted Applicant’s entire proceeding
from the outset. As a result, little confidence can be placed
in the fairness of the proceedings or the outcome of Ap‑
plicant’s trial.”
Comment. The Court’s opinion implies that every
case Petty touched for 15 years is tainted. And the judges
involved are as culpable as Ralph Petty. Only two Midland
County judges involved during the Ralph Petty era are still
sitting as judges in Midland County. Kudos to the TC‑
DLA Amicus committee on their extensive involvement
in this case. There’s a lot of work to be done now in Mid‑
land County.
Roland v. State, No. PD-0035-21 (Tex. Crim. App. 2021)

Issue. Historically, district courts had exclusive origi‑
nal jurisdiction over misdemeanors involving official mis‑
conduct. Does that remain true today?
Facts. Defendant was prosecuted for and convicted of
official oppression in a Fort Bend county court at law. The
Court of Appeals found the conviction void and explained
“neither the Code of Criminal Procedure nor the Govern‑
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ment Code grants original jurisdiction over misdemean‑
ors involving official misconduct to county courts at law”
and that Article 4.05 of the Code of Criminal Procedure
grants such jurisdiction to district courts.
Holding. No. The court of appeals’ opinion relies on
case law which predated a 1985 amendment to the Texas
Constitution. At that time the Texas Constitution con‑
tained a specific provision giving district court jurisdic‑
tion over official misconduct misdemeanors. The Consti‑
tution now reads “District Court jurisdiction consists of
exclusive, appellate, and original jurisdiction of all actions,
proceedings, and remedies, except in cases where exclusive
appellate or original jurisdiction may be conferred by this
Constitution or other law on some other court, tribunal,
or administrative body.” Thus, the court must look here
to “other law.” Article 4.05 confers original jurisdiction on
the district court, but not exclusive jurisdiction. A county
court at law has original jurisdiction of “all misdemeanors
of which exclusive original jurisdiction is not given to the
justice court, and when the fine to be imposed shall exceed
five hundred dollars.” Article 26.045 excludes from county
court “exclusive original jurisdiction” offenses involving
official misconduct, but does not prohibit the exercise of
“original jurisdiction.” The legislature has provided that
the exercise of any jurisdiction by a county court over
cases of official misconduct in the following counties:
Atascosa, Bowie, Calhoun, Hopkins, Hunt, Kaufman, Na‑
varro, Rockwall, and Van Zandt.
Comment. Weird.
Do v. State, No. PD-0556-20 (Tex. Crim. App. 2021)

Issue. The State read a DWI charge to the jury and
omitted the allegation that the blood alcohol concentra‑
tion (BAC) was 0.15 or greater; the State similarly omitted
the same allegation from the jury charge. Under these cir‑
cumstances: (1) did the State fail to join the 0.15 allegation
for consideration in this trial? (2) may the State maintain a
jury verdict of 0.15 on which no jury passed its judgment?
Facts. The State charged the defendant with driv‑
ing while intoxicated with a blood alcohol concentration
(BAC) of 0.15 or greater. At trial the State did not read
the 0.15 BAC allegation to the jury and the jury charge
omitted instructions to consider this element. During the
punishment phase, the State read the 0.15 allegation and
defense objected and argued that the fact of blood alcohol
concentration was an element of the offense to be deter‑
mined by the jury. The trial court overruled defendant’s
objection and convicted him of driving while intoxicated
with a BAC of 0.15 or greater. On appeal, the State con‑
ceded that the 0.15 element is an element of the offense

which should have been submitted to the jury. The court
of appeals analyzed the issue as jury charge error and re‑
versed on a theory that the State was limited to proving in‑
toxication by showing a blood alcohol concentration, and
that the jury charge permitted proof by other definitions
(mental or physical faculties). In reaching this conclusion
the court of appeals pointed to some facts contained in the
record inconsistent with intoxication: speaking clearly and
coherently and concession by law enforcement that defen‑
dant did not appear highly intoxicated.
Holding. (1) No. Defendant advances a “failure-tojoin” argument. He contends that the failure to read the
0.15 enhancement and failure to include it in the jury
charge meant it was never joined as part of the case at
the guilt stage of trial. This argument should be analo‑
gized with cases where a charging instrument is read by
the State late in trial. The error in such instance is not the
timing of the reading alone, but the consideration of evi‑
dence before the indictment was read. The remedy is the
reintroduction of evidence. This is an error which requires
objection to effectuate the remedy, but defendant made
none, at least until the punishment phase when the State
alerted everyone that it would then proceed on its proof
of the 0.15 enhancement. Because defendant’s failure-tojoin argument as it pertains to an errant element omitted
from the reading of the indictment gets messy under these
facts, “we conclude that there is no such thing as joining
issue on only some of the elements of an offense in the
charging instrument.” This leaves only jury charge error.
(2) Yes. “The right to have an element decided at the guilt
stage of trial is a creature of statute.” The error is not struc‑
tural, but rather constitutional. As such the Court reverses
only unless it finds beyond a reasonable doubt “an omit‑
ted element is supported by uncontroverted evidence . . .
where the defendant did not, and apparently could not,
bring forth facts contesting the omitted element.” Here the
results of the BAC test were uncontroverted, and the error
was therefore harmless beyond a reasonable doubt.
Concurrence (Richardson, J.)(joined by Hervey
and Newell). The Court should state specifically whether
the 0.15 element is a punishment enhancement or offense
element.
Concurrence (Newell, J.)(joined by Hervey, Richardson, and McClure). The Court should state specifically
whether the 0.15 element is a punishment enhancement
or offense element. It is a punishment enhancement.
Dissent (Yeary, J.)(joined by Slaughter). The 0.15
element is an offense element. “Once again, as in Niles v.
State, 555 S.W.3d 562 (Tex. Crim. App. 2018), this Court
puts the onus on a defendant to object on the State’s be‑

half when the jury charge fails to require the jury to find
an essential element of a greater-inclusive offense, thus
resulting in the defendant’s de facto conviction for a less‑
er-included offense.” “It seems anomalous to me . . . that
we should allow the State to convert Appellant’s true point
of error on appeal into a claim of jury charge error that
the State did nothing within its power at trial to prevent. .
. . We should treat Appellant’s appellate claim for what it
purports on its face to be and for what it truly is: a claim
that his one-year jail sentence was illegal, since he was
convicted only of a Class B misdemeanor . . .”
Dissent (Walker, J.)(joined by Yeary). “Party respon‑
sibility” for not objecting to the jury charge should not fall
to the defendant when the State omits an element of the
State’s case. Appellant’s “party responsibility” was to object
when the Court sentenced him to a greater offense than on
which the jury convicted. He did. The State did not appeal
the submission of the submission of an incorrect charge.
The only issue before the court is an illegal sentence. The
sentence is illegal.
Comment. The Sixth Amendment requires a jury
to find each element of the offense beyond a reasonable
doubt before the State can obtain a conviction. This is not
“a creature of statute,” but rather United States federal con‑
stitutional law. See Apprendi v. New Jersey, 530 U.S. 466
(2000); Alleyne v. United States, 570 U.S. 99 (2013). Judge
Yeary’s position makes the most sense to me, but it did
not win the day. Now it is what it is. So going forward,
during voir dire, do we raise an objection when the State
says the jury must find all the elements beyond a reason‑
able doubt and puts their outline up on a PowerPoint slide.
Because it seems the rule is that the jury just needs to find
some of the elements beyond a reasonable doubt and ap‑
pellate courts can fill in the blanks. This might seem overly
sarcastic, but unless someone can show me the juror who
gave an opinion on the 0.15 element in this case, this is
what happened here.
Hernandez v. State, No. PD-0790-20
(Tex. Crim. App. 2021)

Issue. Is indecency with a child a lesser-included of‑
fense of aggravated sexual assault of a child?
Facts. The complainant accused the defendant, her
father, of forcing her to perform oral sex on him while
she was ten years old. The defendant testified that he did
not do that, but that he instead pulled her pants down,
rubbed her vagina, pulled his pants down, hugged her, and
touched his penis to her torso. The trial court denied the
defendant’s request for a lesser-included offense instruc‑
tion on indecency by contact.
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Holding. No. “An offense is a lesser-included offense
if it is established by proof of the same or less than all the
facts required to establish the commission of the charged
offense.” A defendant is not entitled to a lesser separate
offense instruction. To distinguish separate offenses
from lesser offenses, the court conducts an allowableunit-of-prosecution analysis. “Aggravated sexual assault’s
allowable unit of prosecution is penetration. . . . Similarly,
the allowable unit of prosecution for indecency with a
child is sexual contact.” One offense involves penetration
of sexual organs, the other involves simply touching the
breast, anus, or genitals.
Comment. The Court explains the flawed rationale
of Hall v. State, 225 S.W.3d 524 (Tex. Crim. App. 2007).
In that case the court attempted to foreclose any analysis
which permitted a factual approach to lesser-included
analysis by stating that the analysis “must be capable of
being performed before trial by comparing the elements of
the offense as they are alleged in the indictment with the
elements of the potential lesser-included offense.” But the
Hall court went on to explicitly endorse Martinez v. State,
599 S.W.2d 622 (Tex. Crim. App. 1980), a case in which
used a facts-at-trial approach. The Court reconciles this
using the offense gravamen analysis. But the facts of this
case lent themselves to this analysis. Defendant’s theory is
that he criminally touched the complainant in completely
different places than he is accused of penetrating. The
question remains, what if the defendant touches but doesn’t
penetrate a sexual organ he is accused of penetrating?
State v. Lopez, No. PD-1291-18
Tex. Crim. App. 2021)

Issue. Is four months of delay sufficient to trigger a
full analysis of the Barker v. Wingo factors and conclude
a defendant was denied his Sixth Amendment right to a
speedy trial?
Facts. Defendant was arrested in April for injury to
an elderly person. The court appointed counsel in May. In
July, five days before the 90-day indictment-delay deadline,
which would trigger a personal bond, the State dismissed
the felony charge and filed a Class A Misdemeanor assault.
Two hearings followed, one on July 20 and one on August
8. It appears at the July 20 hearing: (1) the trial court denied
defendant’s request for the personal bond to which he was
statutorily entitled, (2) the trial court ordered defendant’s
competency evaluated, (3) the proceedings were not
stayed as statutorily required for competency evaluation,
and (4) speedy trial rights were not asserted or discussed.
The August 8 hearing appears to have been the date set for
trial to begin, but counsel indicated he had no notice or
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awareness of an August 8 trial setting. A very confusing
hearing ensued where the trial court constantly went on
and off the record. The trial court asked some questions
about defendant’s competency, defendant’s counsel
orally demanded a speedy trial and dismissal of charges,
the State announced ready for trial and urged agreedupon competency issues, counsel for the defendant then
announced ready for trial. The trial court then announced
it believed defendant was incompetent but granted the
speedy trial motion and dismissed the case. The Court
of Appeals affirmed the dismissal order in a published
opinion that “allow[ed] a defendant to claim he has been
presumptively prejudiced by the State’s failure to provide
a speedy trial far sooner than any standard this Court
has ever recognized, even though the State announce[d]
ready for trial and ha[d] not been served with a speedy
trial motion.”
Holding. No. Four months is an insignificant
delay. “To be clear, the length of delay is a ‘triggering
mechanism” for analysis of the other Barker factors, and
a court does not engage in the complete analysis unless
a defendant alleges that ‘the interval between accusation
and trial has crossed the threshold dividing ordinary
from presumptively prejudicial delay. We measure the
delay from the time the defendant is formally accused or
arrested to the time of trial.” Even if it were appropriate to
account for future delays for competency evaluation, that
delay is not the fault of the State. The State’s exercise of
discretion to reduce the case to a misdemeanor instead of
pursue the original felony is not a basis to blame them for
four months of delay. Moreover, the defendant did very
little to assert his right to a speedy trial until the August 8
hearing when he contemporaneously asked for a dismissal.
Comment. The court held that the delay in obtaining
a competency evaluation is not the fault of the State but
did not go so far as to say that the time for competency
restoration is not the fault of the State. To be clear, it is
100% the fault of the State that a person cannot get
treatment for mental health and competency restoration
in a reasonable amount of time. It is 100% the fault of the
State that people with mental health problems languish in
county jails and serve de facto sentences for crimes they
were not convicted of. The mental health crisis in this state
is 100% the fault of the State. Not the defendant.

1st District Houston
The First District Court of Appeals in Houston did
not hand down any significant or published opinions since
the last Significant Decisions Report.

2nd District Fort Worth
Megwa v. State, No. 02-19-00386-CR
(Tex. App.—Fort Worth, Sep. 2, 2021)

Issue. Article 18.01 of the Code of Criminal Procedure
literally prohibits a municipal judge from issuing a search
warrant for a place that has already been searched before.
Does this prohibition apply when the subsequent search
involves new probable cause and a new crime?
Facts. Defendant owned a pharmacy in Denton. The
State alleged she was running a “pill mill” (a pharmacy that
fills fraudulent prescriptions). An investigator obtained
two search warrants, the second issued a month later than
the first.
A district court judge issued the first search warrant
(SW1). In this warrant application the investigator accused
the defendant of engaging in “diversion of controlled
substances for unlawful use by virtue of her profession or
employment” as well as money laundering. The warrant
authorized a search of the defendant’s pharmacy and the
seizure of “hard copies of prescriptions, a surveillance
system hard drive, drugs, U.S. and Nigerian currency, a
cell phone, computer equipment, a safe, some vehicles,
cashier’s checks . . . , and various documents.”
A municipal court judge issued the second search
warrant (SW2). In this warrant application the investigator
again alleged the defendant “knowingly diverted to the
unlawful use or benefit of another person a controlled
substance to which she had access by virtue of her
profession or employment.” The investigator alleged some
of the same probable cause facts from SW1 but added
new facts detailing a what appeared to be a controlledbuy using a cooperating suspect. This controlled-buy
occurred after law enforcement had previously executed
SW1. In the SW2 warrant application, the investigator
shared his cooperating suspect’s account of the defendant
illegally selling her drugs by swapping her name out for
that of a legitimate customer. Based on the investigator’s
representations, the municipal judge authorized SW2’s
request to search defendant’s pharmacy for prescription
bottles, currency, labels, and other documents.
Holding. No. Article 18.01(d) provides: “a subsequent
search warrant may be issued pursuant to Article 18.02(a)
(10) [an evidentiary search warrant for mere evidence] to
search the same person, place, or thing subjected to a prior
search under Article 18.02(a)(10) only if the subsequent
search warrant is issued by a judge of a district court, a
court of appeals, the court of criminal appeals, or the
supreme court.” Search warrants issued pursuant to Article
18.02(a)(10) are “evidentiary search warrants” seeking

evidence proving the commission of a crime or the identity
of a suspect (“mere evidence”). They are subject to more
stringent requirements than warrants authorizing seizure
of evidence for some other reason under the various other
articles which provide specific authorizations for specific
types of evidence which are either contraband, fruits, or
instrumentalities of a crime. Defendant proposes a strict
literal reading of the Article 18.01’s subsequent warrant
issuance prohibition / limitation. The defendant’s reading
would prohibit a search of a place if that place has ever
been searched before for any type of evidence for any
reason at any time. This would lead to absurd results.
Case law proposes two views indicating why the
subsequent search in this case was permissible. View 1:
“if a warrant authorizes a search for both mere evidence
and items listed under another ground for search and
seizure, then the warrant is not a mere-evidentiary search
warrant” and not subject to the stringent prohibition /
limitation on subsequent warrant issuance under Article
18.01(d). View 2: the subsequent warrant prohibition does
not prohibit the issuance of a warrant based on different
probable cause for a different criminal offense. Both views
assume legislative the legislative intent of prohibiting
subsequent search warrants (or limiting their issuance to
certain magistrates) meant to harass or serve as general
exploratory searches of the same person, place or thing.
Here, neither warrant was purely evidentiary. Both
authorized search and seizure of evidence constituting
evidence of an offense or tending to show that a particular
person committed an offense as well as search and seizure
of evidence of implements and instrumentalities. Both
search warrants also set forth distinct probable cause for
distinct criminal offenses occurring on different days. For
these reasons the “subsequent” warrant issuance by the
municipal judge was appropriate.
Comment. The court suggests that the Court of
Criminal Appeals take this issue up. I doubt the outcome
would be different. The hypothetical given by the Second
Court is compelling: a strictly literal reading of the
subsequent warrant prohibition would prohibit police
from searching for a dead body in the same place they
executed a search for methamphetamine ten years prior if
the warrant was issued by the wrong type of judge. This is
an absurd result not intended by the legislature.

3rd District Austin
The Third District Court of Appeals in Houston did
not hand down any significant or published opinions since
the last Significant Decisions Report.
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4th District San Antonio
Ex parte Trevino, No. 04-20-00544-CR (Tex. App.—San
Antonio, Sep. 15, 2021)

Issue. Do the rules of evidence apply in bail revocation
hearings?
Facts. This is the continuation of a saga from the June
edition of the Significant Decisions Report. Defendant is
currently held without bail on an aggravated assault family
violence allegation as the result of a motion filed by the
State with an attached offense report detailing defendant’s
commission of a new family violence offense committed
while on release. The trial court revoked the defendant’s
bond without a hearing based on the consideration of the
State’s hearsay evidence. Defendant filed a motion to set
his bond and the trial court conducted a hearing where
it again considered the State’s hearsay evidence over the
defendant’s objection. Following the trial court’s denial of
his motion, defendant filed a writ of habeas corpus seeking
bail. The trial court refused to issue the writ.
Holding. Yes. The rules of evidence apply in
proceedings that may result in denial of bail. “In some bail
proceedings, the trial court may consider hearsay evidence,
but not in bail revocation proceedings when the hearsay
evidence has been objected to and no exception applies.”
A trial court abuses its discretion in revoking bail based on
objected-to hearsay evidence. In the instant case, the trial
court heard no substantive evidence from a witness with
first-hand knowledge of facts sufficient to hold the defendant
without bail. “Without the inadmissible hearsay evidence,
there was no evidence presented to satisfy the preponderance
of the evidence standard to deny bond . . . .”
Comment. The court reaches the correct outcome but
leaves the lines still somewhat blurred in an area where a
significant number of trial courts in this State prefer a Star
Chamber model. The rules of evidence specifically apply in
bail proceedings to “deny, revoke, or increase bail.” “Deny,”
“revoke,” and “increase” are distinct concepts. When a
judge revokes bail, the judge must either then set new
bail or deny bail. A judge may also deny bail upon initial
arrest. Denial of bail is saved for limited statutory and
constitutional circumstances. A judge may circumvent bail
revocation by simply finding the current bail insufficient.
But in this scenario the judge has increased bail. So,
the rules of evidence apply in all of these scenarios. But
to make things simpler, here is the rule: if whatever the
defendant did wrong on bail means he might have to go to
jail again, the rules of evidence apply.

5th District Dallas
The Fifth District Court of Appeals in Dallas did not
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hand down any significant or published opinions since the
last Significant Decisions Report.

6th District Texarkana
The Sixth District Court of Appeals in Texarkana did
not hand down any significant or published opinions since
the last Significant Decisions Report.

7th District Amarillo
The Seventh District Court of Appeals in Amarillo
did not hand down any significant or published opinions
since the last Significant Decisions Report.

8th District El Paso
Popp v. State, No. 08-19-00298-CR
(Tex. App.—San Antonio, Sep. 9, 2021)

Issue. (1) If the State intends to rely on party liability,
must it plead facts sufficient to establish one of the
enumerated statutory bases for party liability? (2) Is the
State required to present direct evidence of an agreement
to establish conspiracy liability? (3) In a prosecution for
capital murder committed in the course of a robbery, is a
defendant entitled to a 404(b) limiting instruction when the
State introduces evidence of another robbery committed
by the defendant during the same evening under similar
circumstances? (4) When the State introduces a text
message conversation between the defendant and a witness
can the defendant use the rule of optional completeness to
introduce a separate conversation involving that witness
and a third person about the same subject matter?
Facts. A jury convicted the defendant for his part
in a capital murder committed while robbing a drug
dealer. The State’s evidence included a separate robbery
committed by the defendant and his associate Soriano on
the same evening. In the pre-murder robbery, defendant
and Soriano robbed the girlfriend of a drug dealer at
gunpoint while driving in a gray Crown Victoria. Later in
the evening a witness saw an unidentified person inside
of a similar Crown Victoria shoot and kill a man. Law
enforcement reviewed the victim’s text messages and saw
that the defendant had set up a $100 purchase of cocaine.
The victim was found with a fake $100 bill and no cocaine.
Witnesses identified the defendant as the driver of a similar
Crown Victoria on the evening of the murder. Defendant
and Soriano asked a housemate to dispose of the murder
weapon and told this witness that they had “fucked up.”
Defendant claimed at trial that his associate Soriano pulled
the trigger without his knowledge or cooperation. Prior to
trial defendant filed a motion to dismiss the indictment
indicating he was unclear on which of the statutory

theories of party liability the State intended to rely and
pointed out the various acts which could constitute party
liability (causing, aiding, promoting, assisting, failing to
prevent, attempting)
Holding. (1) No. The Texas Constitution provides
that the State need only notify the defendant that he has
been charged with a felony—nothing more. All other
complaints about an indictment are complaints as to its
form and are governed by statute. Statutorily “everything
should be stated in an indictment which is necessary to be
proved.” Tex. Code Crim. Proc. art 21.03. But the State’s
failure to adequately inform the defendant doesn’t matter
if it doesn’t prejudice the defendant’s substantial rights. It
is well settled that the State need not plead party liability.
Requiring the State to plead party liability is unworkable.
The State is entitled to use theories of party liability to
rebut a defendant’s attempt to shift blame to another
person. “[T]he State cannot predict with any certainty
which accomplice theory will apply until the accused
actually puts on his case contesting his participation in the
offense as a principal.”
(2) No. “In determining whether the accused
participated as a party, the court may look to events
occurring before, during and after the commission of the
offense, and may rely on actions of the defendant which
show an understanding and common design to do the
prohibited act.” Evidence showed that earlier in the night
defendant lured a drug dealer to a certain location, drove
a crown Victoria with passenger Soriano, and robbed the
drug dealer at gunpoint. Two hours later the defendant
lured a second drug dealer to another location, drove to
the same vehicle with the same passenger. The victim died
from a bullet fired from the same gun. Given these facts,
both knew a gun was in the car, how it would be used, that
they were participating in a robbery, and played certain
roles. Whoever the non-shooter was, that person failed to
call 9-1-1 and seek medical attention to the dying gunshot
victim.
(3) No. “When a separate offense is used to prove a
main fact in the case, an instruction limiting the jury’s
consideration of this evidence is generally not required.
Indeed, circumstances of the offense which tend to prove
the allegations of the indictment are not extraneous
offenses.” This is same transaction contextual evidence.
The State charged the defendant with committing murder
in the course of a robbery. The earlier robbery showed
that defendant and his associate were on a crime spree
involving multiple robberies of drug dealers during the
evening.
(4) No. At least not here. The rule of optional

completeness under Texas Rule of Evidence 107 permits
a party to introduce additional writings to supplement
those offered by their opponent if those writings are part
of the conversation or part of another conversation that
is necessary to explain or allow the fact finder too fully
understand the conversation. Here, the State introduced
text messages between the victim and the defendant setting
up a drug deal. The victim’s separate conversation with
his girlfriend admitting he had no drugs to sell was not
particularly relevant. The jury did not need to know the
victim was not actually going to sell the defendant drugs,
the issue at trial was whether the defendant believed he
was robbing a drug dealer when he murdered the victim.
Comment. I’ve never seen the right to factual notice
described as a mere statutory right. I have seen it describe
this way, though:
Our prior cases indicate that an indictment is
sufficient if it, first, contains the elements of the offense
charged and fairly informs a defendant of the charge
against which he must defend, and, second, enables
him to plead an acquittal or conviction in bar of future
prosecutions for the same offense. It is generally sufficient
that an indictment set forth the offense in the words of
the statute itself, as long as ‘those words of themselves
fully, directly, and expressly, without any uncertainty or
ambiguity, set forth all the elements necessary to constitute
the offence intended to be punished. ‘Undoubtedly
the language of the statute may be used in the general
description of an offence, but it must be accompanied
with such a statement of the facts and circumstances as
will inform the accused of the specific offence, coming
under the general description, with which he is charged.
Hamling v. United States, 418 U.S. 87, 117–18 (1974)

9th District Beaumont
The Ninth District Court of Appeals in Beaumont did
not hand down any significant or published opinions since
the last Significant Decisions Report.

10th District Waco
The Tenth District Court of Appeals in Waco did not
hand down any significant or published opinions since the
last Significant Decisions Report.

11th District Eastland
State v. Martinez, No. 11-20-00144-CR
(Tex. App.—Eastland, Sep. 2, 2021)

Issue. (1) Is a defendant’s aversion to being hassled
by the police combined with a bit of potentially sketchy
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behavior enough for reasonable suspicion? (2) As long as
an officer has reasonable suspicion, can he make a person
wait 38 minutes while a drug dog arrives to sniff that per‑
son’s vehicle?
Facts. An officer decided to hassle a person he recog‑
nized from a previous arrest. That person was the defen‑
dant and the officer stopped him for a technical violation
of the Transportation Code. Defendant pulled over at a gas
station and immediately exited his vehicle without having
been asked to do so. Defendant recognized the officer and
thanked the officer for his previous arrest and helping him
change his life. After explaining to the defendant that he
would receive a warning for the traffic infraction, the of‑
ficer launched into a fishing expedition about evidence of
unrelated crimes that might be found on the defendant’s
person or in the defendant’s vehicle. Defendant consented
to both a search of his person and his vehicle. Prior to the
officer searching his vehicle, defendant became agitated
about the circumstances of the traffic stop. He revoked his
consent and declined to even roll down his windows when
requested. The officer held the defendant at the scene for
38 minutes until a canine unit arrived and alerted on the
vehicle for drugs. The trial court granted the defendant’s
motion to suppress.
Holding. (1) Yes. Criminal history + attempting
to avoid the police + exiting a vehicle on a traffic stop +
changing the topic of discussion during the traffic stop +
not owning the vehicle you are driving + becoming irri‑
tated about being detained for a hyper-technical traffic vi‑
olation + not consenting to a visual search + declining to
roll windows down and consent to a smell search + defen‑
dant’s prediction that the officer would call a canine unit =
reasonable suspicion that some nonspecific other criminal
activity may be afoot. (2) Yes. “[I]f during his investigation
of the circumstance that precipitated the traffic stop the
detaining officer develops reasonable suspicion that other
criminal activity has occurred or is occurring, the scope of
the initial investigation may expand to include other of‑
fenses and the officer may further detain the driver for a
reasonable period of time in order to dispel or confirm
the officer’s reasonable suspicion of other criminal activ‑
ity.” The standard for a prolonged detention during which
an officer has reasonable suspicion is diligence. An officer
must work diligently to confirm or dispel his suspicion. 38
minutes to procure a drug dog was diligent and not un‑
reasonable.
Comment. Rodriguez v. United States, 575 U.S. 348
(2015), is the controlling case here. It explicitly states that
making a person wait for a drug dog absent reasonable suspicion is unconstitutional. It suggests without holding the
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existence of reasonable suspicion might provide the offi‑
cer with a little bit of bonus time to get a drug dog there.
The court finds that this implied bonus time is enough to
cover the 38 minutes it took the officer in this case to get
the drug dog. I’m not sure this holds up. I’m also not a
big fan of using a person’s aversion or reaction to police
harassment as a factor for reasonable suspicion. The act
of exercising a Fourth Amendment right should not be a
factor which weighs against a citizen.

12th District Tyler
The Twelfth District Court of Appeals in Tyler did not
hand down any significant or published opinions since the
last Significant Decisions Report.

13th District Corpus Christi/Edinburg
The Thirteenth District Court of Appeals in Corpus
Christi/Edinburg did not hand down any significant or
published opinions since the last Significant Decisions Report.

14th District Houston
Chavez v. State, No. 14-19-00351-CR
(Tex. App.—Houston [14th Dist.], Sep. 9, 2021)

Issue. Generally, when a defendant denies
commission of an offense, he presents no evidence
establishing commission of a lesser-included offense.
But in a capital murder case involving party liability,
where a co-conspirator testifies the agreement among coconspirators included kidnapping but not murder, is the
defendant who denies all criminal responsibility entitled
to lesser-included offense instructions on kidnapping and
on felony murder?
Holding. Defensive evidence sufficient to establish
the submission of lesser-included offense instructions
may come from prosecution witnesses. The testifying coconspirator was inconsistent about what the defendant
agreed to. Because there was some evidence that the
defendant was only party to a kidnapping and some
evidence the defendant was only a party to felony murder,
the jury should have been given the opportunity to sort it
out.
Dissent (Wise, J). There is no evidence that the
defendant did not intend to kill the victims. There is no
evidence that when the co-conspirator formulated the
idea to commit murder, the defendant did not join in that
endeavor.
Comment. There is a statewide trend helmed by
the Court of Criminal Appeals permitting defensive
instructions that are inconsistent with defensive theories
but nonetheless consistent with evidence presented at trial.

