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President’s Message
MICHAEL C. GROSS

Keeping the Geofence Shut

W

e all remember in law
school how Katz v.
United States, 389 U.S. 347 (1967),
evaluated recording devices in public
telephone booths. Over twenty years
ago, the Supreme Court in Kyllo v.
United States, 533 U.S. 27 (2001),
looked at thermal-imaging devices
and how they affected the Fourth
Amendment. Just a few years ago,
the Supreme Court then addressed
cell-site location data in Carpenter v.
United States, 138 S.Ct. 2206 (2018).
The hot new topic now is geofence
warrants which request a user’s
location data within a given time
and a particular area. See United
States v. Chatrie, 3:19-CR-130-MHL
(E.D. Va., March 3, 2022). Google
and other such companies collect
large amounts of location data from
users, and law enforcement are
now issuing geofence warrants to
obtain this stockpile of data. Id. The
question now for courts is whether
or not these geofence warrants
violate the Fourth Amendment. In
Chatrie, the defense filed a motion
to suppress the geofence warrant,
and surprisingly, Google filed an
amicus brief. Id. Google argued that
its location data “is not a business
record, but is a journal stored
primarily for the user’s benefit
and is controlled by the user.” Id.
Google stated that location data
“can often reveal a user’s location
and movements with a much higher
degree of precision than [cell cite
location information].” Id. Google
argued that a user has a Fourth
Amendment right in geofence
information because users have a
reasonable expectation of privacy

in location data. Id. For those of
us brothers and sisters who have
ever attempted to subpoena Google
information for our cases, this is quite
a change from Google’s invocation
of the Stored Communications Act
to quash our subpoenas.
A law enforcement geofence
warrant served on Google identifies
a geographic area (the geofence),
identifies a period of time (a few
minutes to a few hours), and
requests location history for all users
located within the given area during
the given time. Id. The first geofence
warrant served on Google was in
2016, and there has been a 1500%
increase in geofence warrants from
2017 to 2018 in addition to a 500%
increase from 2018-2019. Id. The
court expressed concern that Fourth
Amendment law is “materially
lagging
behind
technological
innovations.” Id. The court stated
that a geofence warrant provides
the government with an almost
unlimited pool of location data and
“‘whoever the suspect turns out to
be’, they have ‘effectively been tailed’”
because they enabled location
history. Id. The court was concerned
with the Fourth Amendment
violation of a geofence warrant
because such a warrant “authorize[s]
the search of every person within a
particular area” which requires the
government to “establish probable
cause to search every one of those
persons.” Id. The court also could
not determine whether or not the
defendant voluntarily agreed to
disclose his location history. Id. The

court saved the government with the
good faith exception but cautioned
the government that it was now
duly warned that geofence warrants
must establish particulared probable
cause. Id.
Where does this leave those of
us who are representing the citizen
accused and encounter a geofence
warrant? It is thought that the Chatrie
order “could make it more difficult
for police to obtain the warrants
in the future — and more likely
that judges will suppress evidence
obtained from them, experts said.”
https://www.nbcnews.com/news/
us-news/geofence-warrants-helppolice-find-suspects-using-googleruling-could-n1291098. “There are
more and more of these warrant
requests going around, and judges
are starting to look more closely at
them, and they are becoming aware
of the problem with them.” Id. The
great work by the federal public
defender in Chatrie is a lesson to
all of us in how to ensure Fourth
Amendment rights and other rights
of our clients are properly evaluated
and analyzed. We should all keep
proper vigilance in our preparation
and protection of the citizen
accused in the face of a geofence
warrant or whatever is awaiting us
in the future. Good luck to you.

April 2022
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CEO’s Perspective
MELISSA J. SCHANK
“This is the power of gathering: it inspires us, delightfully, to be more
hopeful,
more joyful, more thoughtful: in a word, more alive.”
						
						-Alice Waters

Gatherings

C

ynthia Orr orchestrated a
joint fundraiser with the
NACDL Foundation for Criminal
Justice (NFCJ) and the Texas Criminal
Defense
Lawyers
Educational
Institute (TCDLEI) in Austin. Both
organizations honored Mike Ware
and Jason Hernandez, gathering in
Austin at the home of the Hoches.
Mike Ware, executive director
of the Innocence Project of Texas,
directs their investigative and legal
services. In addition, he is an adjunct
professor at Texas A&M University
School of Law and supervises the
Texas A&M Innocence Project legal
clinic, an Innocence Texas partner.
In 1984, Mike began private
practice, specializing in criminal
defense. His practice included
representing police officers in
criminal, civil, and administrative
matters, as well as investigating and
litigating whistleblower claims. From
July 2007 until July 2011, Mike was
the Special Fields Bureau Chief for
the Dallas County District Attorney’s
office, which included the Conviction
Integrity Unit. In 2014, he received
the Texas Criminal Defense Lawyers
Association’s Percy Foreman Criminal
Defense Lawyer of the Year award.
Jason Hernandez, an advocate
and community leader, was a
nonviolent drug offender sentenced
to mandatory life in prison at age
17. President Obama commuted his
sentence to 20 years in 2013. You can
find more information on his story
at www.nationofsecondchances.org/
jason-hernandez.
6 VOICE FOR THE DEFENSE
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It was truly an evening of
fun and entertainment while
recognizing the two and raising
money for these two organizations.
We want to thank our TCDLA
members for joining us.
• Kerri Anderson Donica
• Samuel E. Bassett
• Brock Benjamin
• David L. Botsford
• Cory Clements
• Aaron Diaz
• Mikel Eggert
• Lance Evans
• Michael Heiskell
• Nicole DeBorde Hochglaube
• Audrey Moorehead
• Gerry Morris
• Carmen Roe
• John Toland
• Amber Vazquez

Also on the calendar was an
interactive Voir Dire seminar
out of Houston hosted by course
directors Stanley Schneider, John
Hunter Smith, and Carmen Roe.
Participants enjoyed working in
smaller groups with our speakers,
followed by a one-on-one with
Joshua Karton. We then gathered
for a board dinner and enjoyed our
usual camaraderie.
On Friday and Saturday

criminal defense attorneys from
all districts met and worked on
TCDLA business. A subcommittee
of the Rural Committee—Clay
Steadman, Jody Griffith, Michelle
Ochoa, and Judson Woodley—
is fashioning a pretrial and trial
checklist for rural practice (divided
into two parts to make it more
user friendly). Michelle took notes
during the meeting, and I asked her
to type them up and email them so
I can help compile the checklists.
The Legislative Committee met to
discuss legislation, SB6 training,
and other developments around
the state. Legislative Counsel
David Gonzalez will do a twohour introduction breaking down
the elements of SB6. Finally, the
Executive and CDLP committees
met to prepare for the upcoming
year.
Sam Basset, TCDLEI Board
Member, and Michael Gross,
TCDLA
President,
presented
Symphony Munoz the Charlie Butts
Scholarship Award at the board
meeting. Past president Sam Bassett
set up the scholarship through the
Texas Criminal Defense Lawyers
Educational Institute to award a 3L
law student demonstrating interest

in criminal law, especially criminal
defense. Eligible students must
share their views on our role in the
criminal justice system and present
recommendations from a member
and a professor. Applications for the
annual award are due each year in
December.
This year TCDLA awarded the
scholarship to Symphony Munoz,
who is a 3L student at Texas Tech
University.

Symphony grew up in a small,
west Texas town. Her father was the
first in his family to earn a master’s
degree, and her mother was the
first in her family to attend college.
She stated, “Now, I am adding to
their legacy as the first person in
our family to obtain a professional
degree.” Despite her parent’s
achievements, she has siblings
who are also pursuing their own
educational paths. At first, Munoz
worked as a server, but soon realized
her studies needed to take priority.
She now expects to graduate Summa
Cum Laude.
Dwight McDonald, a Texas
Tech University alumni himself,
worked in a private criminal
defense practice for 22 years. In
2015, he transitioned to the clinical
professor position he currently
holds. He wrote Munoz a letter of
recommendation which helped
earn her the scholarship.
Mr. McDonald confidently
stated, “I have witnessed firsthand
her ability to take complex legal
matters, dissect them, explain it
to her client in terms they could

understand and then provide
the Court or opposing counsel a
compelling argument based on
the facts and the law and secure a
favorable outcome for her client.
Symphony attacks all assignments
and the challenges of representing
clients as a student attorney with
a positive attitude and a set of
intellectual tools that are indeed
superbly attuned to quickly
mastering and integrating new
ideas, facts and the law.”
This month we will hold two
more interactive programs with
group discussions in Austin—
Women Defenders (April 21) and
Race in Criminal Law (April 22).
Come to one or both! Visit our
website for a detailed agenda or
email register@tcdla.com to sign
up today. We will cover one or two
nights of hotel stay.
Highlights of the March board
meeting include the following:
•
•

•

Discussed the need for clientcentered attorneys to represent
cases for Operation Lone Star.
Approved a new Rising Star
Award to be presented at
the TCDLA Annual Awards
Banquet at Rusty Duncan. The
award will recognize a lawyer
licensed fewer than ten years
who
showed
outstanding
leadership in the past year, either
in the representation of citizens
accused and/or in contributions
to the efforts of TCDLA.
Recipients must be a member
in good standing of TCDLA
and the State Bar of Texas. (The
award won’t necessarily be
given out annually.)
Approved Bylaw changes to be
voted on at TCDLA’s Annual
Members Meeting on Saturday,
June 18, 2022.

BYLAWS TO BE APPROVED
Article VII—Board of Directors
Sec. 1. Powers, Membership, and
Terms
(b) No Director may be elected
to serve for more than two (2)
full consecutive terms, not to
include any term or terms served
as an associate Director (under
prior Bylaws), provided this
restriction shall not prevent officers
and the editor of the VOICE for the
Defense who are Directors by virtue
of office from serving on the Board
of Directors, and further provided
that Directors who have served two
full consecutive terms may apply for
and serve as a Director again after
two (2) years out of the office as a
Director. The executive committee
shall have the responsibility for
establishing rules to ensure the
orderly election of the board of
Directors.
Article VIII—Officers
Sec. 2. Qualifications
(c) Prior to taking applying for
office, an officer, an applicant, must
have served at least one (1) full
term as a Director, or have provided
equivalent service served at least
three (3) years on the on the board
of the Texas Criminal Defense
Lawyers Educational Institute, or
the have served as chair Executive
Committee of the Criminal Defense
Lawyers Project.
April 2022
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Editor’s Comment
JE E P DARNEL L

The Castle Doctrine

O

n occasion, we are
reminded
that
what
is old may be useful. See Chuck
Lanehart’s article in this edition.
I recently had the pleasure of
handling a murder court martial
at Fort Stewart, Georgia. The one
and only real issue in the case was
whether my client properly acted in
self-defense when he shot and killed
a civilian who entered my client’s
off-post home in the middle of the
night after beating on the door and
threatening to come inside and do
some form of harm (depending
on whose story you believe). The
government argued throughout the
pretrial proceedings that the Texas
defense of self-defense, or the Castle
Doctrine, applies to members of
the military since the defense is
not codified in the Uniform Code
of Military Justice (UCMJ). Our
judge in the case, Colonel Cook
from Fort Bragg, was one of the
best and most thoughtful judges
in front of whom I have had the
pleasuring of practicing. At one of
our 39a sessions (motions hearing),
we were scheduled to argue for any
nonstandard panel instructions.
I convinced all three of my fellow
defense counsel that we needed
and were entitled to the Texas jury
instruction on self-defense within
one’s home. Although I had said all
the right words, i.e., equal protection
and the right not to die in your own
home, my team told me if we were
8 VOICE FOR THE DEFENSE
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going to wade off into that fight, I had
to write the brief. And so, I started
down the path of proving what I
knew had to be true. I was shocked
at the literal death of caselaw that
existed on the topic within my
normal time-period search ranges.
I mean, I knew about the seminal
case, District of Columbia v. Heller,
554 U.S. 570 (2008), but I had to be
honest with myself, I hadn’t done a
deep-dive into that case in a few or
more years. I have to admit, Justice
Scalia was not always a friend of the
criminal defendant, but that case
is worth going back and reading.
Justice Scalia, in what may be dicta,
essentially recognized the castle
doctrine as a constitutional right.
In deciding that the rights afforded
by the Second Amendment were
unconnected to service in a militia,
Heller, 554 U.S. at 595, Justice
Scalia specifically addressed the
history of what we now refer to
as the castle doctrine, noting that
the right to protect one’s “castle”
was recognized by at least 1866.
Id., at 616. Scalia even went so far
as to state that the handgun ban
at issue in Heller amounted “to a
prohibition of an entire class of
arms that is overwhelmingly chosen
by American society for that lawful
purpose” and “extends, moreover,
to the home, where the need for
defense of self, family, and property
is most acute.” Id. (emphasis added).
The opinion went even further and

noted that the statutory requirement
that “any lawful firearm in the home
be disassembled or bound by a
trigger lock at all times, rendering
it inoperable,” id., “[made] it
impossible for citizens to use them
for the core lawful purpose of selfdefense . . .” Id. at 630 (emphasis
added).
So, what you might ask, is so old
about a case from 2008? Nothing. It
was the rest of my research that led
me to a gem from 1896. In Alberty v.
United States, 162 U.S. 499 (1896),
the Supreme Court recounted a
case from a year earlier: “In the case
of Beard v. United States, 158 U.S.
550, the doctrine of the necessity
of retreating was considered by this
court at very considerable length,
and it was held, upon a review of
the authorities upon the subject,
that a man assailed upon his own
premises, without provocation,
by a person armed with a deadly
weapon, and apparently seeking his
life, is not obliged to retreat, but may
stand his ground and defend himself
with such means as are within his
control . . .” Alberty, 162 U.S. at 505.
Although not named specifically
“the castle doctrine,” this right has
long existed in our jurisprudence.
When I made the argument that
our client had a constitutional
right to defend himself in his home
but, according to the government,
forfeited that right by joining the
United States Army, Judge Cook

bristled . . . and denied my motion.
He clarified that I was not going to
get the entire Texas jury instruction.
However, the issue was going to
remain pending until trial, and
he would revisit the issue once
evidence was presented because
he did not believe that a man or
woman forfeited their right to be
safe in their home just because they
joined the Army. Ultimately, the
government and the commanding
authority did the right thing and
dismissed the case. I don’t believe
any of them, from the general on
down, truly wanted to admit they
wouldn’t use force in their own
homes either.
Be safe

April 2022
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Ethics and the Law
MITCH A DAMS

The Ethics of Voir Dire and the
Topic of Venue in Texas

“

If you end up on this jury,
and after hearing all of the
evidence, you’re convinced that
the State has proved every element
of the crime beyond a reasonable
doubt, except for whether or not it
happened in this county, who will
still vote guilty?”
That’s a question I first used in
voir dire several years ago when
picking a jury in a sexual assault
of a child case in a rural East Texas
county. My client had confessed
during police questioning, and the
State’s evidence was pretty solid. He
rejected the State’s plea offer against
my advice, and said he wanted a jury
trial. I didn’t have much of a trial
strategy, other than to make sure
that everything was by the book and
that he received full due process.
Our jury pool was full of
folks in overalls, work boots, and
Carhartt jackets, and I was wracking
my brain for something that might
delay the inevitable for my client.
What popped into my head was the
question at the beginning of this
article. Not surprisingly to me, a
lot, and I mean A LOT of people
in the jury pool said they’d still
convict, even if the State couldn’t
prove beyond a reasonable doubt
that it happened in the county
where the State said it did. I was
two people short of a busted panel
10 VOICE FOR THE DEFENSE
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when it was all over. I figured I’d
found a pretty effective tool for
weeding out potential jurors who
are predisposed toward a guilty
verdict; a weed-killer, if you will.
Time passed, as it does, and I
continued using that question in
my voir dire, with varying degrees
of effectiveness. The more serious
the alleged crime, the more effective
the question. Then one day during
voir dire in district court, there was
a hiccup. I was trying a case against
an assistant prosecutor who I knew
well; we’d tried several cases against
one another in the past. I knew all
of his voir dire tricks, and he knew
mine. When I asked my weed-killer
question, Mr. Assistant District
Attorney objected, asserting that
I was misstating the law. It was
that day that I learned for the first
time that, according to Texas Code
of Criminal Procedure Article
13.17, the State’s burden of proof
where venue is concerned is by a
preponderance of the evidence.
Now, most of you probably
knew this already, but at that time
I didn’t. Having read jury charges
going back to 1999 that instructed
the jury that the State must prove
beyond a reasonable doubt each
element of the alleged offense,
including that it occurred in FillIn-The-Blank County, I assumed

that that is what the law was. But
now that I did know better, could
I ethically continue to ask the
question in voir dire?
What’s more, the Court of
Criminal Appeals has ruled that
venue is not an element of an
offense, but, rather, something
that must be proved to “establish
[defendant’s] legal status.” Schmutz
v. State, 440 S.W.3d 29, 35 (Tex.
Crim. App. 2014), citing 40 George
E. Dix & John M. Schmolesky,
Texas Practice Series: Criminal
Practice and Procedure §5:60
(3d ed. 2013). However, the Fifth
Circuit Court of Appeals has held
that venue is an element of any
criminal offense. United States v.
Strain, 396 F.3d 689, 692 (5th Cir.
2005).
So, it would seem that my weedkiller question is impermissible
because 1) it is a misstatement of the
law, and 2) because venue is not an
element of a criminal offense.
And yet, take your gardenvariety jury charge for a state jail
felony possession of a controlled
substance case. Where the charge
regarding the elements is concerned,
it will read something like this:
You must decide whether
the State has proved, beyond
a reasonable doubt, two

elements. The elements are
that: 1) the defendant, Jane
Doe, possessed garden variety
Penalty Group I substance in
Fill-In-The-Blank County on
or about fill-in-the-blank date;
and 2) the defendant knew she
was possessing a controlled
substance. (Emphasis added.)
So, on its face it looks like you
can’t ask the weed-killer question
during voir dire because it misstates
the law and venue is not an element
of a criminal offense. But your judge
can misstate the law and include
venue as an element of the offense
in the jury instructions. That seems
like a non sequitur to me, but I don’t
wear a black robe.
Does a conflict between a
judge’s jury instruction and the
law have any consequence? The
Corpus Christi Court of Appeals
says yes. If the court’s charge
requires the State to prove beyond
a reasonable doubt that the offense
occurred in Fill-In-The-Blank
County, Texas (as almost every jury
charge does), then the State does
indeed have to prove venue beyond
a reasonable doubt. Cunningham
v. State, 848 S.W.2d 898, 902, fn. 1
(Tex. App. – Corpus Christi 1993,
discretionary rev. ref ’d). In other
words, the court’s jury instruction
will change the State’s burden of
proof if the instruction is clear that
the State must prove venue beyond
a reasonable doubt.
The Texas Rules of Professional
Conduct state that “an advocate has
a duty to disclose directly adverse
authority [to the court] in the
controlling jurisdiction which has
not been disclosed by the opposing
party.” Tex. R. Prof. Conduct,
r. 3.03, comment 3 (2022). I
would ask, then, under what, if
any, circumstances the weed-killer
question may be used. One possible
way is to file a proposed jury charge

prior to voir dire using the language
that sets the burden of proof for
venue at beyond a reasonable doubt,
and including it as an element of the
offense, as we see in the jury charge
example above. If neither the State
nor the court raises any objection to
that specific language at the pre-trial
hearing, you can reasonably argue
that you expected that the court
would require the State to prove
venue beyond a reasonable doubt
because of the absence of any pushback from the bench or opposing
counsel. Just for kicks, you might
also suggest to your judge that she
review a few of her most recent jury
charges.
In summary, the Code of
Criminal Procedure establishes the
State’s burden for proving venue
as preponderance of the evidence.
The Court of Criminal Appeals has
ruled that venue is not an element of
a crime, but is merely necessary to
establish a defendant’s legal status.
However, the Fifth Circuit in Strain
has ruled that venue is an element
in every criminal offense, and the
Cunningham decision from the 13th
Court of Appeals tells us that the
court’s charge to the jury on the
State’s burden of proof for venue is
what controls. As are many other
legal issues, this one is as clear as
mud to me.
Mitch Adams is a criminal defense attorney
in Tyler, Texas. He graduated from the
University of Texas in 1994 with a B.A. in
English, and from the Texas Tech School of

Welcome
New TCDLA
Members!

February 16 - March 15, 2022
Regular Members

Alvaro Jose Escorcia, Houston
Stephen G. Fabian, Jr., Oklahoma City
Kristie Falbo, Fort Worth
Dallas Greg Gutierrez
Leah A. Jackson, Plano
Jon Joseph, El Paso
Jill Lansden, Humble
Chip Lewis, Houston
April Lopez
Katy-Marie Lyles, League City
Julie Maxey, Houston
Elissa McBroom, Tomball
Nathaniel Pitoniak, Houston
Ian Routledge
Danielle Alexis Saenz, Houston
R Michael Stallings

Public Defender Members

Camila T. Alarcon, Laredo
Camilla Morrison Block, San Antonio
Shannon Evans, Plano
Hayley Nicole Gibson, Houston
Jessica Gillespie, Kerrville
Mario Guerra, Laredo
Heather Lynn Richard, Austin
Lacey Cole Singleton, Austin

Affiliate Members
Olivia Lee, Austin

Paralegal Members

Laura Gloria, Abilene
Karisa Hagle, Abilene
Madison L. Zajdel, Abilene

Investigator Members

Mauricio Alves Vianna, Rowlett

Law in 1998. While in Lubbock, he clerked
for Chappell, Lanehart & Stangl, P.C., where
he caught the bug to practice criminal defense
law. He is the lucky husband of Kerry, and
the proud father of two.

If you are in need of assistance,
please contact the Ethics Committee:
512.646.2734 • ethics@tcdla.com

Student Members

Shira Bahadur Ali, Richmond
Katherine Barnwell, New Braunfels
Michelle Kimpson
Taylor Ray Matthews, Arlington
Elizabeth Moore
Gilbert Enrique Rabelo
Ronnie Wilkins, San Antonio
April 2022

VOICE FOR THE DEFENSE

11

12 VOICE FOR THE DEFENSE

April 2022

 INSTANT ON-LINE SR-22 
(PROCESSED and PRINTED in as little as 5 MINUTES!!!)

www.conceptSR22.com

AN ABSOLUTELY FREE SERVICE FOR YOUR FIRM
A revolutionary new way to provide the Texas SR-22 that will save you and your staff valuable
time while also saving your clients money. No more waiting for your client to get that SR-22 to
your staff, it’s always readily available at your fingertips.
INSTANTLY! allows your Client to purchase and print the Texas SR-22 from ANY
computer — ANY time.
SAFELY! uses an Operator’s Policy to protect your Client’s relationship with their current
insurance provider.
WITHIN 10 MINUTES! emails the original SR-22 to your Client, the Texas DPS AND
your office.
IMMEDIATELY! allows you and your staff to access and print the Texas SR-22 from
our website.
UNMATCHED! rates and plans will save your Clients money over traditional methods.

Please go online or call Jay Freeman today for more information:

www.conceptSR22.com
From: ACCURATE CONCEPT INSURANCE
Dallas: 972-386-4386  Toll Free: 800-967-4386
Advertisement

(PROCESSED and PRINTED in as little as 5 MINUTES!!!)

www.conceptSR22.com

AN ABSOLUTELY FREE SERVICE FOR YOUR FIRM
A revolutionary new way to provide the Texas SR-22 that will save you and your staff valuable
time while also saving your clients money. No more waiting for your client to get that SR-22 to
your staff, it’s always readily available at your fingertips.
INSTANTLY! allows your Client to purchase and print the Texas SR-22 from ANY
computer — ANY time.
SAFELY! uses an Operator’s Policy to protect your Client’s relationship with their current
insurance provider.
WITHIN 10 MINUTES! emails the original SR-22 to your Client, the Texas DPS AND
your office.
IMMEDIATELY! allows you and your staff to access and print the Texas SR-22 from
our website.
UNMATCHED! rates and plans will save your Clients money over traditional methods.

Please go online or call Jay Freeman today for more information:

www.conceptSR22.com
From: ACCURATE CONCEPT INSURANCE
Dallas: 972-386-4386  Toll Free: 800-967-4386
April 2022

VOICE FOR THE DEFENSE

13

The Federal Corner
N AO M I FE N WIC K

No Federal Habeas Relief
Despite Sleeping Lawyer

The Sixth Amendment right to
counsel
“In all criminal prosecutions,
the accused shall enjoy the right to .
. . have the Assistance of Counsel for
his defense.” U.S. Const. amend. VI.
“An accused’s right to be
represented by counsel is a
fundamental component of our
criminal justice system.” United
States v. Cronic, 466 U.S. 648, 653
(1984). “[T]he right to the effective
assistance of counsel is recognized
not for its own sake, but because of
the effect it has on the ability of the
accused to receive a fair trial.” Id. at
658. The Sixth Amendment requires
that the accused have “counsel
acting in the role of an advocate.” Id.
at 656 (internal quotation omitted).
“The right to counsel exists,
and is needed, in order to protect
the fundamental right to a fair trial
. . . That a person who happens
to be a lawyer is present at trial
alongside the accused, however,
is not enough to satisfy the
constitutional command. The Sixth
Amendment recognizes the right
to the assistance of counsel because
it envisions counsel’s playing a role
that is critical to the ability of the
adversarial system to produce just
results.” Strickland v. Washington,
466 U.S. 668, 685 (1985).
In McFarland v. Lumpkin, 26
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F.4th 314 (5th Cir. 2022), the Court
of Appeals for the Fifth Circuit
held that the district court did not
err when it found that 28 U.S.C. §
2254(d) precluded federal habeas
merits review of petitioner’s claims
that his Sixth Amendment right
to counsel was violated when trial
counsel was asleep and unprepared
during his capital murder trial.
Facts underpinning Cronic and
Strickland claims of violation
of Sixth Amendment right to
counsel
Mr. McFarland was convicted
as an accomplice to capital murder
and sentenced to death by a Texas
trial court. According to the Fifth
Circuit’s recitation of the facts, “[d]
uring trial, the judge confronted
a problem. Mr. McFarland’s
retained counsel [] was sleeping
through significant portions of the
trial and otherwise presented as
unprepared.”1 Indeed, in his briefing
to the Fifth Circuit, Mr. McFarland
explained that retained counsel
was so obviously unprepared to try
a capital case that the trial court
appointed second chair counsel
(without Mr. McFarland’s consent).2
The trial court, however,
instructed second chair counsel not
1 McFarland, 26 F.4th at 317–18.
2 Brief of Appellant, 9–15, McFarland v.
Lumpkin, Case. No. 19-70011 (5th Cir. Nov. 9,
2020).

to make any decisions in the case
without the approval of first chair
counsel and applicant, and that
[first chair counsel] was to remain
the “lead lawyer” and “in charge”
(Fifth Circuit opinion). In addition,
the McFarland opinion noted it was
unknown if the Trial Court actually
informed Mr. McFarland expressly
about its concern over his lawyer’s
preparation and competence. In
his briefing, Mr. McFarland further
describes how, once trial began, first
chair counsel then slept through
significant portions of the trial.
Even after second chair counsel
was appointed, neither attorney
“ever interviewed the State’s
key witnesses, the other alleged
accomplice [] or [the State’s other key
witness].” Defendant’s mitigation
presentation in the punishment of
the death penalty case totaled 15
minutes.
State habeas proceedings
In
state
post-conviction
proceedings,
Mr.
McFarland
alleged, amongst other issues,
he was actually or constructively
denied counsel and deprived of
the effective assistance of counsel
at trial in violation of the Sixth
Amendment under Strickland and
Cronic. The Texas Court of Criminal
Appeals denied relief as to all claims,
finding that the presence of second

chair counsel was sufficient to cure
any denial of the right to counsel
under Cronic and that trial counsel
did develop a strategy sufficient to
constitute effective representation
under Strickland.3
Federal habeas proceedings in
the district court
In federal habeas proceedings,
Mr. McFarland re-urged his claims
that he was constructively denied
counsel and was denied effective
assistance of counsel in violation of
the Sixth Amendment, in reliance
on Cronic and Strickland. Because
both claims were adjudicated on the
merits by the CCA, merits review
by the federal court was prohibited
pursuant to 28 U.S.C. § 2254(d),
unless the State court’s adjudication
“resulted in a decision contrary
to, or involved an unreasonable
application” of Supreme Court
case law or “resulted in a decision
that was based on an unreasonable
determination of the facts” in light
of the state court record.
The district court found that,
whether as to Mr. McFarland’s
Cronic or Strickland claims,
the CCA’s adjudication on the
merits neither amounted to an
unreasonable application of Cronic
and Strickland nor an unreasonable
determination of the facts.4 The
Federal District Court also found
the CCA’s determination that the
presence of second chair counsel was
sufficient to cure any denial of the
right to counsel did not constitute
an unreasonable application of
Chronic. The Federal District Court
also held the CCA’s finding that
trial counsel had a “trial strategy”
did not constitute an unreasonable
application of the Strickland test.5
3 Ex parte McFarland, 163 S.W.3d 743
(Tex. Crim. App. 2005).
4
Opinion Denying a Writ of Habeas
Corpus, McFarland v. Davis, Case No. 4:05-cv03916 (S.D. Tex. 2019).
5 Ibid.

Arguments on appeal to the
Fifth Circuit Court of Appeals
Mr. McFarland applied for
and was granted a Certificate of
Appealability on, amongst other
issues, whether the Federal District
Court legally erred in determining
that the 28 U.S.C. § 2254(d) relitigation bar precluded merits
review of his Cronic and Strickland
claims6. As to his Cronic claim,
Mr. McFarland argued the Court
had failed to engage with his
argument that prejudice should
not have been presumed based
on the circumstances requiring
appointment of a second chair
alone.7
In support of his circumstances
argument, Mr. McFarland pointed
to the facts that first chair counsel,
as described by the Fifth Circuit,
was unprepared and sleeping
through significant portions of the
trial. The second chair counsel was
prohibited by the trial court from
taking any actions not approved
by first chair counsel and Mr.
McFarland who was likely unaware
of his own lawyer’s incompetence.8
Mr. McFarland argued the totality
of these circumstances rendered any
effective representation by second
chair counsel impossible, and that
he was thus constructively denied
counsel under Cronic.9 Indeed, two
State court judges had dissented
from the majority and would have
granted Cronic relief.10
Mr. McFarland also argued that
the district court legally erred when
it determined that the State court’s
adjudication of his Strickland claim
did not constitute an unreasonable
application of the Supreme Court’s
case law. Mr. McFarland urged that
the CCA’s finding trial counsel had
6
7
8
9
10

McFarland, 26 F.4th at 318.
Appellant’s Br. at 28–36.
Id. at 33–36.
Ibid.
Id. at 36.

a strategy was unsupported by the
record. Amongst other facts, Mr.
McFarland pointed to the fact the
record established that first and
second chair counsel had very little
contact prior to trial and could
therefore never have discussed any
strategy. Mr. McFarland further
argued that the district court
should have focused its analysis on
whether, applying Strickland, it was
reasonable to not investigate the
State’s case on guilt as opposed to
focusing its inquiry on what other
actions trial counsel did undertake.
Mr. McFarland argued that the
Fifth Circuit should instead find
that the State court’s adjudication
constituted
an
unreasonable
application of Cronic and Strickland
such that the 28 U.S.C. § 2254(d)
relitigation bar was met, thus
permitting federal habeas merits
review and relief.
No error in the Fifth Circuit
The Fifth Circuit summarily
rejected Mr. McFarland’s claim
under Cronic: “We are aware of no
case where a sleeping co-counsel
alone triggers Cronic’s presumption
of prejudice.”11 The Fifth Circuit
concluded that, based on the
absence of such a Supreme Court
case, the State’s court’s adjudication
that the presence of second chair
counsel was sufficient to cure
any Sixth Amendment violation
did not rise to an unreasonable
application of Cronic.12 The Fifth
Circuit, however, failed to engage
with Mr. McFarland’s circumstances
argument, despite clear language
from the Supreme Court in
Cronic itself in support of such an
argument: “Circumstances . . . may
be present on some occasions when
although counsel is available to
assist the accused during trial, the
11
12

McFarland, 26 F.4th at 320.
Ibid.
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likelihood that any lawyer, even a
fully competent one, could provide
effective assistance of counsel is
so small that a presumption of
prejudice is appropriate without
inquiry unto the actual conduct of
the trial.”13
The Fifth Circuit found Mr.
McFarland’s arguments under
Strickland failed to survive the
court’s
“doubly
deferential”
standard under 28 U.S.C. § 2254(d)
and Strickland. As to each of Mr.
McFarland’s allegations of deficient
performance, the Fifth Circuit
found that he could not show that
the State court’s determination
that the Strickland test was not met
was unreasonable.14 For example,
the Fifth Circuit found that it was
13
14

Cronic, 466 U.S. at 659–60.
McFarland, 26 F.4th at 321.

reasonable for the State courts to
find that trial counsel’s failure to
thoroughly cross-examine the State’s
key witnesses (including the State’s
sole eyewitness whose description
of the perpetrator shifted over
time) did not fall below prevailing
professional norms because crossexamination is inherently risky
and trial counsel did cross those
witnesses but on different issues.15
Conclusion
This case is significant
because it illustrates how, even in
circumstances as egregious as a
sleeping lawyer in a capital murder
trial, 28 U.S.C. § 2254(d) precludes
merits review (let alone relief) in
federal habeas. Mr. McFarland’s
argument that the circumstances at
15

Ibid.
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trial amounted to a constructive
denial of the right to counsel finds
clear support in the Supreme Court’s
language in Cronic. Likewise, the
incomplete cross-examination
of the State’s key witnesses and
truncated mitigation presentation
support a Strickland claim. Even
where the Sixth Amendment right
to counsel is at stake, however, the
Fifth Circuit will not disturb a state
court’s adjudication of a state turned
federal habeas petitioner’s claims.
Naomi Fenwick is an assistant federal
public defender in the Capital Habeas Unit
of the Office of the Federal Public Defender
for the Northern District of Texas. Naomi
currently represents persons sentenced to
death in federal habeas proceedings. She
was born in France and lived there until she
moved to England and then to California
for law school. Naomi can be contacted at
naomi_fenwick@fd.org.

From the Front Porch
M IKE H E AD & JU STIN W E I NER

As Simple as 2 x 2 = 4;
Making the Fourth Amendment Relevant
to a Jury by Doubling Down on the
Second Amendment

H

ow do we make our client’s
right to be free from illegal
search and seizure under the Fourth
Amendment important to jurors
who feel that they have nothing
in common with our client? How
do we help them understand that
a constitutional right is not a mere
“technicality”, and that we are not
just attempting to use it to “avoid
responsibility”?
In Texas, and more particularly
in rural areas, you will get the
interest of many members of the
jury panel by just mentioning
the Second Amendment, “gun
rights”. Here in East Texas, where
some of us practice, gun rights
can serve as an effective tool to
focus the attention of jurors. The
fear of the government taking
away people’s guns is pervasive,
and ignites strong passions from
many potential jurors. The public

is inundated with information
from political campaigns on
issues involving firearms. These
beliefs are reinforced by television
commercials, direct mail ads,
Facebook ads, and speeches which
stress the importance of protecting
the right to bear arms. If that isn’t
enough, advocacy groups such as
the N.R.A. vet candidates and give
ratings based on how pro-gun the
candidates are, then mail the ratings
to every registered voter (juror
pool).
If you were to poll an average
jury panel, it would be surprising if
even a few could list the amendments
to the U.S. Constitution and the
corresponding rights that are
associated with them. However,
the one thing that Texans are more
passionate about than BBQ and
football is guns. Ask a panel what
the Second Amendment protects

and 9 out of 10 potential jurors
would likely answer correctly.
So how does a criminal defense
attorney get a panel member to
be as passionate about a client’s
Fourth Amendment rights as he or
she is regarding their own Second
Amendment rights? You must
connect the importance of the
juror’s Second Amendment rights
to your client’s Fourth Amendment
rights. They must understand that
only by preserving the defendant’s
constitutional rights can they
preserve their own.
Relevant Rights:
Regardless of your interpretation
of the Second Amendment, in
Texas it is widely believed to be
a safeguard of one of our most
important
individual
rights.
That belief presents an excellent
opportunity for criminal defense
lawyers to relate to jurors the
importance of our other individual
April 2022
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rights. If applied in the appropriate
setting, such a discussion could
help potential jurors appreciate
and value other constitutional
rights such as the Fourth (or Fifth,
Sixth, etc.) Amendments to the
U.S. Constitution (as well as Article
1, Sections 9 and 10 of the Texas
Constitution).
Most of us have little or no
experience trying cases with actual
Second Amendment implications,
which makes it easy to dismiss
the subject as having little to
no relevance to our practice.
However, after a recent acquittal in
a misdemeanor DWI trial, we were
surprised by a post-trial question
from the foreman of the jury. The
foreman asked: “Do you practice
Second Amendment Law?” Mike
was a bit perplexed but responded:
“Yes, I practice criminal defense
law which includes many different
areas including issues related
to the protection of individual’s
constitutional
rights.”
The
foreman went on to say that while
deliberating, the jury disregarded
evidence of intoxication due to
their concerns about possible
government
abuses
of
the
defendant’s constitutional rights,
which were presented to the jury
by the inclusion of an instruction in
the jury charge under Article 38.23
Texas Code of Criminal Procedure.
These concerns were bolstered by
the foreman’s inherent distrust of
the government due to his belief that
the government was attempting to
violate his rights under the Second
Amendment.
This led us to understand that
jurors in Texas believe strongly in
their own individual rights when
they feel they are threatened by the
government and they will enforce
violations of the rights of others,
when they make the connection.
The key is engaging the jury early
18 VOICE FOR THE DEFENSE
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in voir dire regarding potential law
enforcement overreach regarding
the rights that Texans are most
passionate about. You can force an
all or nothing approach to protect
everyone’s constitutional rights,
including your client’s.
Getting them to care early:
Many
attorneys
miss
opportunities to plant seeds
early on in the trial process. Voir
dire is the best opportunity for
establishing trust and laying
the groundwork for the “ah ha”
moment for those that will serve
on the jury. Introducing Article
38.23 to the panel in a carefully
crafted manner is an effective way
to lay such a foundation. The Texas
Code of Criminal Procedure Article
38.23(a) states:
Art. 38.23. EVIDENCE
NOT TO BE USED. (a) No
evidence obtained by an
officer or other person in
violation of any provisions of
the Constitution or laws of
the State of Texas, or of the
Constitution or laws of the
United States of America,
shall be admitted in evidence
against the accused on the trial
of any criminal case. In any
case where the legal evidence
raises an issue hereunder, the
jury shall be instructed that if
it believes, or has a reasonable
doubt, that the evidence was
obtained in violation of the
provisions of this Article,
then and in such event, the
jury shall disregard any such
evidence so obtained.
If you have a case predicated on
a traffic stop or any other encounter
with the government that does not
involve a warrant, consider whether
you can make an Article 38.23
argument. It is important that you
not only expose the panel to this

concept, but also locate those who
will, and those who will not, uphold
the Constitution.
Remember, Texas gives us two
“bites” at the suppression “apple”.
Even if the Judge denies your Motion
to Suppress in a pre-trial hearing,
you can still argue the suppression
issue to the jury. The following is
an excerpt from a transcript of a
voir dire in a trial that resulted in
an acquittal in a felony drug charge
tried to a jury:
“[I]n Texas, the people
who established our laws
a long time ago felt that
they trusted jurors to make
decisions about the legality of
stops, searches and seizures.
They put in the law what’s
called Article 38.23 of the
Code of Criminal Procedure.
What it says is that if you as a
juror hear evidence but then
you believe that the evidence
was seized by the government
illegally, or if you have a
question about the legality of
that seizure of the evidence,
then you’re required by law to
disregard that evidence that
you have already heard, and
you cannot consider it for any
purpose.”
After explaining the general
nature of Texas Code of Criminal
Procedure Article 38.23, the next key
step is explaining what it requires
of the jurors. Using an extreme
hypothetical can demonstrate the
importance of the law to the panel.
An example used in the same voir
dire:
“So, hypothetically, if you
were to serve on a murder case
and you’re a juror in a murder
case and the only evidence that
you see is a video recording
of the murder taking place
that undoubtedly shows the
person to be guilty but that

video recording was seized
illegally by the police officer,
you would be required by law
to disregard that evidence and
find that person not guilty.
That is a difficult concept
because in Texas we value our
Constitution, we value our
rights to be free from illegal
searches and we trust jurors to
help make that decision.”
It is important that you phrase
this in a way that lets the panel
know this is a difficult concept, but
a worthy one. Like most difficult
concepts, when you ask someone on
the panel if they can follow the law,
you will get a lot of these types of
responses: “maybe”, “I think I could”,
and “I guess I need to know more
about the facts.” You must press for
a commitment that the juror will
follow the law or, in the alternative, a
statement that they will not commit
to follow the law, making the juror
subject to a challenge for cause.
This is where the Second
Amendment comes in again.
Another voir dire excerpt showing
the transition:
Mike: Do y’all agree that the
Constitution is important?
How many of us believe the
provisions of the Constitution
should be upheld? How many
of us possess firearms? Own
guns? Mr. May, what would
you do if the government
came to get your gun?
Venireperson May: I’d
probably raise a lot of hell
when the police showed up.
Mike: And, Mr. May, who
do you think enforces the
Constitution against the
government if they come to
get your guns?
Venireperson May: Who
enforces it?
Mike: Yes, sir.
Venireperson May: People.

Mike: Do you think if the
people won’t stand up for
the FourthAmendment that
they’re going to stand up for
the Second Amendment?
Venireperson May: Probably
not.
Mike: And is the constitution
there to protect us or to
protect the government?
Venireperson May: To
protect the people.
Mike: And what does it
protect the people from?
Venireperson May: The
government.
Mike: And are police officers
a branch of the government?
Venireperson May: I guess.
Mike: Thank you, Mr. May.
So how many of us are
willing to stand up for our
Constitution? And how
many of us are willing to do
that by serving on a jury and
applying the law as it relates
to the Constitution? And how
many feel like if we’re not
willing to do it, nobody else is
going to do it? I can tell you,
it’s a difficult concept, but it is
why in Texas we trust jurors
to do that.
Using the murder hypothetical
may appear extreme, but you want
to make sure that each potential
juror will follow the law in even
the most extreme circumstances.
This works for two reasons: 1) by
getting the potential juror to accept
the idea of disregarding evidence
of a murder, disregarding evidence
of methamphetamine, etc. is less of
a problem; and 2) it “smokes out”
jurors who truly cannot follow the
law even if they thought they could.
Tailoring to fit your facts:
Once this point is established,
the next step is to relate it back to
a hypothetical more similar to the

facts of your case. The following was
taken from the same transcript and
shows a transition from the murder
hypothetical to a traffic stop:
[Let’s s]ay the officer said,
I stopped the car because the
right taillight wasn’t working.
You get the video as the juror,
you look at the video, and
the right taillight is working.
Don’t know why he said it
wasn’t, but it was. Now, any
evidence obtained as a result
of that stop, what would we
do with that evidence? We
would disregard it. Okay? And
if you couldn’t tell whether
or not it was working and
you had a reasonable doubt
as to whether or not the stop
was legal, those doubts as to
whether or not the stop was
legal, those doubts are taken
against the government,
against the State. And if you’re
not sure whether or not it was
legally obtained, you throw it
out. Okay? That’s the way the
law is set up in Texas. That’s
what is required.
Beware, though, of Standifer
v. State, 59 S.W.3rd 177 (Tex. Crim.
App. 2001), which prohibits
improper “commitment questions”.
Be sure you are familiar with those
limitations!
Sample Charge:
The inclusion of an Article 38.23
charge must be based on a question
of fact that can be answered by the
jury. Again, this requires a conflict
within the evidence/testimony.
Something as simple as an officer
stating “I thought your lights may
not have been on” should be enough
for the argument and inclusion of
the instruction. A sample charge:
You are instructed that
no evidence obtained by an
officer or other person in
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violation of any provisions of
the Constitution or laws of
the State of Texas, or of the
Constitution or laws of the
United States of America,
shall be admitted in evidence
against the accused on the
trial of any criminal case.
You are further instructed
that before an officer has the
right to make a temporary
investigative detention of a
defendant, the officer must
have a reasonable suspicion
that
the
defendant
is
connected with some criminal
activity that is or has occurred.
To justify an investigative
detention, an officer must
have specific articulable facts,
which taken together with
rational inferences from those
facts, lead him to conclude
that the person detained
actually is, has been, or soon
will be engaged in criminal
activity. The reasonableness of
a temporary detention must
be examined in terms of the
totality of the circumstances.
The test for reasonable
suspicion is not whether
conduct is innocent or guilty,
but the degree of suspicion that
attaches to noncriminal acts.
Now, therefore, before you
consider the testimony of
Officer “X” concerning their
observations of the defendant
after his detention, you must
first find beyond a reasonable
doubt that the officer had such
reasonable suspicion, and if
you do not so find beyond
a reasonable doubt you will
disregard such testimony.
This instruction allows you
to make a dual layer argument for
an acquittal by telling the jury to
first make a decision regarding the
Article 38.23 charge before even
20 VOICE FOR THE DEFENSE
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considering the ultimate question
of guilt/innocence. The goal is to
get the jurors to deliberate on the
legality of the stop, which creates an
additional hurdle for the prosecutor.
In closing argument, you can
then argue the jury has a “short”
analysis or a “long” analysis
depending on their Article 38.23
decision. Argue that each analysis
will ultimately reach the same
conclusion. We refer to this
argument as a “parallel argument.”
The arguments are consistent but
involve a separate analysis to reach
the same conclusion, “not guilty”.
Conclusion
Closing argument will allow
you to bring your case back
around to the foundation that you
laid in voir dire. Conclude the
Second Amendment and Fourth
Amendment comparison in a
manner something similar to this:
The government is not
here today to take away your
Second Amendment rights,
but what they are asking you
to do would deprive him of his
Fourth Amendment rights.
Are you going to stand up
for the Constitution today?
More importantly, if you
do not stand up, who will?
The sacrifice of the Fourth
Amendment today forfeits
the Second Amendment
tomorrow. Only you have the
power to stop it.
This connection of the Second
Amendment to the Fourth
Amendment may sway a juror who
might feel that they have nothing
in common with your client
and no empathy for your client’s
situation to your side. Help them
understand they are defending their
Second Amendment rights because
in Texas, rural Texas especially,
Second Amendment defenders are

not likely to back down from an
opportunity to defend their rights!
Mike Head is board certified in Criminal
Law by the Texas Board of Legal
Specialization and is an invited member
of the faculty of the Texas Criminal Trial
College. He has been recognized as a Texas
Super Lawyer by Thomson Reuters in the
area of criminal defense. He is a member of
TCDLA and NACDL. He has practiced law
in Athens, Texas and the surrounding area
since becoming licensed in 1990. He has four
children, and lives south of Athens. Email
Mike at: Mike@EastTexasCriminalLaw.com
Justin Weiner is
board certified in
Criminal Law by the
Texas Board of Legal
Specialization. He is
the former Assistant
District
Attorney
who now defends
those charged with crimes throughout East
Texas.Justin also has a significant amount
of experience from previously serving as the
Municipal Prosecutor in Eustace, Log Cabin,
and Caney City. He has been honored and
recognized by a number of local and statewide organizations for his efforts. Justin is
proud to dedicate time towards bettering the
community. Justin and his wife have been
married for over 14 years and are the proud
parents of two sons. Email Justin at: Justin@
EastTexasCriminalLaw.com

Virgil Stalcup’s prison conduct record. Courtesy Texas Department of Criminal Justice.

Who Shot the Sheriff?
The South Plains Trial of the Century
C H U C K L AN E H AR T
The following article was first published in the Lubbock Avalanche-Journal’s “Caprock Chronicles” column. It is
also included in Chuck Lanehart’s upcoming book, “Marvels of the Texas Plains: Historic Chronicles from the
Courthouse to the Caprock,” published by The History Press.
In the winter of 1935, two trials dominated South
Plains newspaper headlines. The celebrated New
Jersey trial of Richard Hauptmann for the kidnapping
and murder of the Lindberg baby became known as
“The Trial of the Century.” But on the South Plains,
Hauptmann news coverage was overshadowed by the
Lubbock trial of Virgil Stalcup, accused of murdering
the Dickens County Sheriff.
Stalcup was born in New Mexico in 1907. He
was small—five-feet-six and 140 pounds—with fair
complexion, green eyes and balding light brown hair.
Described as “pug-nosed,” he sported a gold-capped
front tooth and smoked constantly. He was married at
age 20, and the couple had a daughter. Stalcup found
work as an auto mechanic but soon embarked on a
more lucrative, brief, and intense life of crime.
His specialty was armed robbery, stealing from
victims throughout the Southwest. At age 23, Stalcup
landed in the Texas penitentiary, serving 125 years
for robberies out of Wilbarger, Potter and Wichita
Counties.
On April 13, 1934, Stalcup escaped from prison
and made his way to the home of his father—O.B.

Stalcup—near Lawton, Oklahoma. There, he hooked
up with 38-year-old Clarence Brown of Snyder, Texas.
They pulled off a string of robberies in Oklahoma, New
Mexico and Texas.
When authorities closed in on O.B.’s home on
June 17, there was a shootout. Stalcup was shot in the
shoulder and his 54-year-old father was killed. Two
police officers were wounded by gunfire. Stalcup and
Brown surrendered.
After their arrest, Stalcup and Brown confessed to
a number of crimes. Both were transferred to Dickens
County to face trial for the robbery of a bottling
company truckdriver. Stalcup was transferred to Lamb
County for a plea of guilty to a Littlefield robbery. After
the judge sentenced him to a ten-year prison term,
Stalcup told the judge he “had no intentions of serving
the sentence.” He was returned to Dickens County.
The Dickens County Sheriff was 43-year-old Bill
Arthur. Born in New Mexico in 1886, Arthur moved to
Dickens County as a young man. He married Nannie
Stegall in 1908 and the couple had six children. In 1931,
he was elected sheriff and the family moved into the
first-floor living quarters of the 1909 Dickens County
April 2022
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Jail. Prisoners were housed on the second floor of the
quaint stone structure.
In mid-July of 1934, Sheriff Arthur confronted
W.J. “Jenks” Yarborough in McAdoo. Yarbrough, a
40-year-old farmer, was suspected of illegally carrying
a handgun. Yarbrough pulled his .25 caliber pistol and
shot Sheriff Arthur five times. The Sheriff did not fall.
He pulled his pistol and fired but missed as the shooter
fled. The Sheriff walked to a nearby icehouse and told
the proprietor, “Let’s go to the hospital.”
He was treated at a Lubbock sanitarium. Doctors
were unable to remove four bullets lodged in the
Sheriff ’s thigh, buttocks and chest. Nevertheless, the
Sheriff was soon well enough to resume his duties.
His wife Nannie told Sheriff Arthur he should find
another line of work. “I had rather he pick cotton –
anything,” she said. But her sound advice was ignored.
Yarbrough was soon arrested and taken to the
Dickens County Jail and housed in a cell adjacent to
Stalcup and Brown.
On August 18, Stalcup and Brown—brandishing
a knife—escaped from the jail. Within days, Brown
was re-captured at his home in Snyder and returned
to the Dickens County Jail. His attractive 27-year-old
wife, Thelma, often traveled to see her husband in the
hoosegow. On one such visit, she charmed jailers in
order to smuggle a pistol into the jail. The pistol would
later factor into the killing of the Dickens County
Sheriff.
Stalcup remained free for a couple of months. In
the badlands near Clarendon, the outlaw was spotted
by a large posse of well-armed lawmen. During a wild
ten-mile car-and-foot chase, deputies fired at him with
machine guns. He was captured unharmed on October
23 and was returned to Dickens County. During his two
months on the lam, Stalcup had committed robberies in
at least three Texas counties. A reporter wrote he faced
254 years in prison.
Just four days later, the commode on the second
floor of the jail overflowed. The layout of the tiny, fivecell jail required Sherriff Arthur to enter the cellblock in
order to examine the problem with the toilet.
Stalcup and Brown played cards in the southeast
cage as Yarbrough read in the northeast cage closest to
the commode. Apparently, none of the cell doors were
locked.
The Sheriff knelt over the commode to repair the
plumbing. Suddenly, a shot rang out! Sheriff Arthur
stumbled into Yarbrough’s cell and fell to his knees by
the cot, mortally wounded from a bullet to his neck.
Stalcup and Brown were gone, along with the
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Sheriff ’s weapons and car. Investigators suspected
Sheriff Arthur had carelessly entered the cellblock
armed and was killed with his own pistol.
A nationwide manhunt for Sheriff Arthur’s alleged
murderers—Stalcup and Brown—paused on October
30 for the Sheriff ’s funeral. More than 5,000 mourners,
including dozens of law enforcement personnel from
several states, attended.
Four days later, both desperados were arrested near
Houston without incident. “I guess this is the last break
I’ll ever make,” Stalcup said.
Talk of vigilante justice in Dickens meant the duo
would be housed in the more secure Lubbock County
Jail. Stalcup and Brown were indicted for capital murder.
Stalcup’s case would be tried first, on a change of venue
to Lubbock County.
Trial began Monday, February 5, 1935, in Lubbock’s
stately 1916 courthouse. Described as “calm, cocky and
pudgy-faced,” Stalcup smoked constantly during the
proceedings. With his blonde wife holding his hand,
Stalcup’s five-year-old daughter clambered over his lap,
kissing him repeatedly—as two dozen officers stood
nearby for security.
Stalcup’s young court-appointed lawyers were from
Lubbock: Hugh Anderson, Dub Benson and Robert
Allen. The prosecution was led by special prosecutor
George Dupree, a legendary Lubbock trial lawyer.
Dickens County DA Alton Chapman and Lubbock
County DA Dan Blair augmented the State’s team. They
subpoenaed 60 witnesses.
Jury selection was completed on Tuesday, and when
testimony began Wednesday morning, the courtroom
was packed with observers. Another 200 were turned
away.
The State’s first three witnesses were prisoners
present in the jail when Sheriff Arthur was murdered
though none saw the attack. Jenks Yarbrough, serving a
15-year prison sentence for a previous shooting of the
Sheriff, testified he looked up when he heard the shot
and saw Stalcup “holding a big gun.”
Inmates Curtis Squyres and Luther Hall both saw
Stalcup with a “drawn pistol” after the shot rang out.
Squyres hollered for help as Stalcup ran down the stairs.
Stalcup yelled, “Shut your (expletive) mouth.” Hall saw
Stalcup open the cell block door with keys in his left
hand and saw Brown follow Stalcup down the stairs.
The Sheriff ’s 12-year-old daughter Creola was
home in her family’s first-floor jail apartment when she
heard the shot. Tearfully, Creola told the jury she saw
the jail door open and Stalcup with a gun. As Stalcup
drove away in the Sheriff ’s car, Creola chased on foot,

returning to see her daddy’s lifeless body being carried
down the stairs.
Stalcup never testified but granted interviews to a
reporter during the trial. “I didn’t kill the man,” he said,
refusing to name the shooter. He praised Sheriff Arthur.
“I admired him myself. I respected him. He was always
kind to me.”
A firearms expert testified the gun used to kill the
Sheriff could not have been either of the two weapons
known to belong to the Sheriff, a .38 and a .45. An older
model revolver was presented as evidence. It had been
left at Brown’s brother-in-law’s home by Stalcup and
Brown after their jail break. However, no evidence was
offered to show Brown’s wife smuggled the revolver into
the jail, and no evidence connected the revolver to the
Sheriff ’s murder.
The State rested. The defense called a dozen quick
but ineffective witnesses, most of whom had already
testified for the State. Impassioned final argument
lasted six hours on Monday, February 11, 1935, and jury
deliberations began. The unanimous guilty verdict came
at 9:13 Tuesday morning, and the jury recommended
the death penalty. It was the first death sentence ever
imposed by a Lubbock County jury.
Upon hearing his fate, Stalcup’s lips began to twitch.
It was the only emotion he displayed during the entire
trial, but it did not last long. Two minutes after the
verdict, the condemned man was smiling as he shook
hands with his lawyer.
***
In April of 1935, a slender and bespectacled
Clarence Brown pled guilty to the Sheriff ’s murder and
was sentenced to 99 years in prison. He died in the Texas
penitentiary in 1959. His wife Thelma was sentenced to
two years in prison for smuggling the pistol into the
jail. She served 13 months in the pen and seemed to
disappear.
A year later, Stalcup’s appeals failed over the next
year. He was returned from death row to Lubbock to
receive his execution date. He spoke to reporters, who
wrote he had, “lost his bravado and embraced the
Catholic faith.” Again, he denied killing the Sheriff and
complained of “perjured testimony” during his trial.
“There’s a higher power that will even up all these things
some time. They’ll have to pay for it someday.”
His execution date was scheduled for May 4, 1936.
Stalcup left the courtroom arm-in-arm with his mother,
but his wife and daughter were not present. During a
search, authorities found he was in possession of Sheriff
Arthur’s handcuff key, though it did not fit the shackles
he was wearing.

The evening before he was to be electrocuted,
Stalcup was offered a special last meal. He refused. At
12:03 am, he walked firmly to “Old Sparky” and died
calmly without making a statement.
Stalcup was the 129th man to be executed by
electrocution in Texas. The state’s electrocution method
of execution, which began in 1924, took the lives of 361
men, no women. Since the first lethal injection took
place in 1982, Texas has executed 573, including six
women (through February of 2022).
Lubbock’s
stately 1916
courthouse
was the site of
Virgil Stalcup’s
1935 trial for
the murder
of Sheriff Bill
Arthur. Public
domain.

Left: Diagram of the scene of Sheriff Bill Arthur’s murder, 1934.
Diagram courtesy of Holly Holder.
Right: Dickens County Sheriff Bill Arthur was murdered during
a jailbreak October 27, 1934. Painting courtesy of Spur-Dickens
County Museum.
Chuck Lanehart is a shareholder in the
Lubbock firm of Chappell, Lanehart &
Stangl, P.C., where he has practiced law since
1977, and is a 1977 graduate of Texas Tech
University School of Law. He is board certified
in the field of Criminal Law by the Texas
Board of Legal Specialization. He is statewide
co-coordinator of the annual TCDLA
Declaration readings and serves on TCDLA’s ethics committee. He
previously served as director of the State Bar of Texas and of TCDLA.
In 2018, the Lubbock Area Bar Association presented Chuck the James
G. Denton Distinguished Lawyer Award, the Bar’s highest honor. In
2008, Chuck was named among the “200 Most Influential People in
the History of Lubbock” by the Lubbock Avalanche-Journal. He can
be reached at chuck@lubbockcriminaldefense.com or 806-765-7370.
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Kudos to Joseph Esparza who litigated from
February 28th to March 6th, then received a NOT
GUILTY verdict after a long fought battle in a general
court-martial at JBSA-Randolph in San Antonio. The
client fired his first defense team, who wanted him to
plead guilty. He faced two sex charges involving his
teenage, adopted daughter and two computer charges
involving his ex-wife, soliciting men online to have
sex with her and posting intimate visual images of her
online. But, pretrial motions filed got the defense some
relief, the most important being the defense could elicit
and admit evidence of the client and complainant’s
cuckold lifestyle, which had defense implications for
the offenses involving the ex-wife. Great job!
Amazing work to Mike Ware, who was recently
honored for his devotion to the Innocence Project of Texas.
He and his freed client, Jason Hernandez, who is now
an advocate and community leader, came together with
NACDL and TCDLA to raise funds for both organizations.
Way to go, Mike!
Advertisement

A metaphorical round of applause for Cynthia Eva
Hujar Orr, who is the 2021 recipient of the Charles R.
English award, given by the American Bar Association.
Charles English was a California trial attorney who
specialized in criminal defense cases. He was an active
member of the American Bar Association, having
served as a member of the Criminal Justice Section
Council and Chairperson of the Section’s Committee
on the Association Standards for Criminal Justice. He
was well respected by members of the bench, and both
prosecutors and defense bar. In 1998 he was named
Outstanding Defense Attorney by the Los Angeles Bar
Association. Congratulations on your merited accolade!
Congratulations to Jeff Kearney and David
Gerger who won a rocket docket in Fort Worth. They
got a one hour NOT GUILTY verdict in the Boeing
federal fraud trial. The pilot was the only on tried for
the Boeing crashes associated with new planes equipped
with a MCAS system. Amazing job!
Congratulations to Eddie Cortes for his acquittal
on maximum charges. His client will serve 15 years
TDC with the possibility of parole at 50%, while the
original anticipated outcome was 25 to life without the
possibility of parole. Great work! Kudos, Eddie!
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To Get to the HEART of the Matter, You
Need to Look at the ACE’s
Adverse Childhood Experiences and their Correlation to
Substance Abuse and other Health Concerns
S E A N L E V IN SO N

A

s many of us know, substance abuse is a
common factor in criminal defense work. On
any typical day, a felony courtroom anywhere in the state
of Texas (or any state for that matter) may see dozens of
cases, and I would venture to argue that the majority
have a substance abuse component to them. As some
of these cases are non-violent or non-aggravated, many
of these clients are screened for drug rehabilitation
programs as part of a probation recommendation.
Some of these clients get sober, complete the required
program, and go on with their lives.
Unfortunately, many clients relapse and find
themselves in the unfortunate situation of another
charge and perhaps enhanced penalties. Research shows
that those who use drugs are more likely to offend than
those who do not use drugs. Drug users were 7-8 times
more likely to offend than nondrug users.1 Drug users
are also more likely to reoffend. 65% of drug offenders
are rearrested within 3 years of release from prison, 74%
were arrested within 5 years, and 81% percent within 10
years.2 Perhaps the next time your client is discussing
their drug addiction, it might be helpful to consider
where this behavior first started and how it led to their
current situation. Perhaps we are treating the symptom
and not the catalyst for the addiction.
When I reflect on the large number of cases
I’ve worked on over the past 20 years, it’s clear that a
surprisingly high number involved substance abuse,
albeit many times that was not the offense charged. For
some offenses, like possession of a controlled substance
or driving while intoxicated, the substance abuse was
clear. However, in many of the other cases, it was an
essential element for the actions committed. In my
experience virtually all property-related crimes involve
1 Andrade D, Ritchie J, Rowlands M, Mann E, Hides L. Substance Use
and Recidivism Outcomes for Prison-Based Drug and Alcohol Interventions.
Epidemiologic Rev. 2018; 40:121-133
2 Antenangeli L, Durose MR. Recidivism of Prisoners Released in 24
States in 2008: A 10-year Follow-up Period (2008-2018), U.S. Department of
Justice, Special Report, September 2021.

substance abuse issues. For example, an addict needing
to secure funds to support their habit might commit
a burglary or robbery. So the offense was charged as
a property-related crime, but the underlying issue is
substance abuse.
From there I started to notice that many of my
clients had suffered significant childhood trauma. I
began to think about the relationship between drug
addiction and childhood trauma. Even more so, these
addiction problems sometimes began years later and
continued decades after the trauma. Surely there
must be a connection? How was it that so many of my
who clients were deep in addiction also had suffered
significant trauma during their formative years? It
surely couldn’t be a coincidence that persons who
underwent troubling and significant distress during
their childhood later turned to drugs. After all, no
one wakes up wanting to be a drug addict. The drugs
must be a means to an end; to ease the pain and to help
forget of the terrifying ordeals they went through and
continue to endure today as a result of their trauma.
Due to my curious nature, I started doing some
research to see if there was any research on the subject.
This led me to the study of ACE’s (Adverse Childhood
Experiences), an article by Jane Ellen Stevens, and a
research article in the American Journal of Preventative
Medicine.34 This literature began to put the pieces
together of the puzzle that had been eluding me for
years.
So what are Adverse Childhood Experiences
(“ACE’s”) and why should we care? ACE’s are basically
traumatic events that occur before the child turns
3 Stevens JE. (2017, May 2) Addiction Doc Says: It’s Not the Drugs.
It’s the Aces…Adverse Childhood Experiences. ACE Study, Adverse Childhood
Experiences, Child Trauma, Community Prevention Programs. https://www.
acestoohigh.com
4 Felitti VJ, Anda RF, Nordenberg D, Williamson DF, Spitz AM,
Edwards V, Koss MP, Marks JS. Relationship of Childhood Abuse and
Household Dysfunction to Many of the Leading Causes of Death in Adults,
The Adverse Childhood Experiences (ACE) Study. AM J Prev Med. 1998:
14(4):245-258
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eighteen (18). ACE’s can take many forms like abuse,
trauma, and violence and be both direct and indirect.
The study of ACE’s looks at the relationship of
childhood trauma and adult health risk behaviors and
disease.5 This does not solely include drug addiction.
Evidence from epidemiological and neurobiological
studies suggest ACE’s such as sexual and physical abuse
and related adverse experiences to be closely related
to enduring brain dysfunctions that, in turn, affect
physical and mental health throughout the lifespan.6
In essence, an ACE questionnaire asks ten (10)
questions regarding childhood trauma.7 These question
categories cover topics such as psychological abuse,
physical abuse, sexual abuse, substance abuse by a
parent, depression in the household, and loss of a
parent. Research suggests that a high ACE score leads
to a greater risk of chronic disease, mental illness,
substance abuse, and similar issues.8910
Compared to people with zero (0) ACE’s, people
with ACE scores are two (2) to four (4) times more
likely to use alcohol or other drugs and to start using
drugs at an earlier age.11 People with an ACE score of
five (5) or higher are seven (7) to ten (10) times more
likely to use illegal drugs, to report addiction, and to
inject illegal drugs.12
Research has shown that drug use is the coping
behavior that people adopt because they weren’t
5 Felitti VJ, Anda RF, Nordenberg D, Williamson DF, Spitz AM,
Edwards V, Koss MP, Marks JS. Relationship of Childhood Abuse and
Household Dysfunction to Many of the Leading Causes of Death in Adults,
The Adverse Childhood Experiences (ACE) Study. AM J Prev Med. 1998:
14(4):245-258
6 Herzog JI and Schmahl C. Adverse Child Experiences and the
Consequences on Neurobiological, Psychosocial, and Somatic Conditions
Across the Lifespan. Front Psychiatry (2018) 9:420: 1-8. doi:10.3389/
fpsyt.2018.00420
7 A sample ACE Questionnaire is included as an exhibit.
8 White C. (2016, July 11) The Single Best Medical Appointment of My
Life Was When a Nurse Practitioner Asked Me About My Adverse Childhood
Experiences. Center for Health Journalism, University of Southern California.
https://www.centerforhealthjournalism.org
9 Stevens JE. (2017, May 2) Addiction Doc Says: It’s Not the Drugs.
It’s the Aces…Adverse Childhood Experiences. ACE Study, Adverse Childhood
Experiences, Child Trauma, Community Prevention Programs. https://www.
acestoohigh.com
10 Felitti VJ, Anda RF, Nordenberg D, Williamson DF, Spitz AM,
Edwards V, Koss MP, Marks JS. Relationship of Childhood Abuse and
Household Dysfunction to Many of the Leading Causes of Death in Adults,
The Adverse Childhood Experiences (ACE) Study. AM J Prev Med. 1998:
14(4):245-258
11 Stevens JE. (2017, May 2) Addiction Doc Says: It’s Not the Drugs.
It’s the Aces…Adverse Childhood Experiences. ACE Study, Adverse Childhood
Experiences, Child Trauma, Community Prevention Programs. https://www.
acestoohigh.com
12 Stevens JE. (2017, May 2) Addiction Doc Says: It’s Not the Drugs.
It’s the Aces…Adverse Childhood Experiences. ACE Study, Adverse Childhood
Experiences, Child Trauma, Community Prevention Programs. https://www.
acestoohigh.com
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provided with a healthy alternative when they were
young.13 Many young people exhibiting early signs
of trauma such as trouble concentrating, acting out,
depression, or anxiety are placed on prescription drugs
to calm them down. While the intent behind this is
surely commendable, research shows that the body
“keeps score”.14 That is, the brain of someone who
suffered multiple ACE’s is still triggered by things that
remind them of their trauma. Zoloft, Ritalin, and other
related prescription drugs do not erase those triggers,
memories, or flashbacks.15 Similarly, narcotics ease
the pain, albeit temporarily. The linking mechanisms
appear to center on behaviors such as smoking, alcohol
or drug abuse, overeating, or sexual behaviors that may
be consciously or unconsciously used because they
have the immediate pharmacological or psychological
benefit as coping devices in the face of the stress of
abuse, domestic violence, or other forms of family and
household dysfunction.16
As mentioned earlier, high ACE scores do not only
lead to drug usage. They also can lead to significant
health issues. An ACE score of four (4) or more nearly
doubles the risk of heart disease and cancer. It increases
the likelihood of becoming an alcoholic by 700 percent
and the risk of attempted suicide by 1200 percent.17
Exposure to four (4) or more ACE’s also had an
increased risk for sexually transmitted disease, physical
inactivity, and obesity.18 Exposure to higher numbers of
ACE’s increased the likelihood of smoking by the age
of 14, chronic smoking as adults, and the presence of
13 Stevens JE. (2017, May 2) Addiction Doc Says: It’s Not the Drugs.
It’s the Aces…Adverse Childhood Experiences. ACE Study, Adverse Childhood
Experiences, Child Trauma, Community Prevention Programs. https://www.
acestoohigh.com
14 Stevens JE. (2017, May 2) Addiction Doc Says: It’s Not the Drugs.
It’s the Aces…Adverse Childhood Experiences. ACE Study, Adverse Childhood
Experiences, Child Trauma, Community Prevention Programs. https://www.
acestoohigh.com
15 Stevens JE. (2017, May 2) Addiction Doc Says: It’s Not the Drugs.
It’s the Aces…Adverse Childhood Experiences. ACE Study, Adverse Childhood
Experiences, Child Trauma, Community Prevention Programs. https://www.
acestoohigh.com
16 Felitti VJ, Anda RF, Nordenberg D, Williamson DF, Spitz AM,
Edwards V, Koss MP, Marks JS. Relationship of Childhood Abuse and
Household Dysfunction to Many of the Leading Causes of Death in Adults,
The Adverse Childhood Experiences (ACE) Study. AM J Prev Med. 1998:
14(4):245-258
17 Stevens JE. (2017, May 2) Addiction Doc Says: It’s Not the Drugs.
It’s the Aces…Adverse Childhood Experiences. ACE Study, Adverse Childhood
Experiences, Child Trauma, Community Prevention Programs. https://www.
acestoohigh.com
18 Felitti VJ, Anda RF, Nordenberg D, Williamson DF, Spitz AM,
Edwards V, Koss MP, Marks JS. Relationship of Childhood Abuse and
Household Dysfunction to Many of the Leading Causes of Death in Adults,
The Adverse Childhood Experiences (ACE) Study. AM J Prev Med. 1998:
14(4):245-258

smoking-related diseases.19
Exposure to ACE’s can also affect a person’s
mental health and related behaviors. There is clear
evidence that ACE and ACE-related disorders are
associated with enduring effects on the structure and
function of neural stress-regulatory circuits such as for
example the hippocampus, the amygdala or the ACC
(anterior cingulate cortex) and promote alterations in
stress sensitivity and emotion regulation in later life.20
Exposure to ACE’s can create disturbances in cognitive
and affective processing such as a heightened attention
toward threatening stimuli, heightened experience
of loneliness, social cognitive functioning, and social
interactions including aggressive behaviors.21
According to Jane Ellen Stevens’ article, some
practitioners consider addiction to be the wrong term
to describe those addicted to drugs. It is argued that the
term “ritualized compulsive comfort-seeking” should
be used instead.22 They state that “ritualized compulsive
comfort-seeking” is a normal response to the adversity
experienced in childhood, just like bleeding is a normal
response to being stabbed.23
As you can see, exposure to ACE’s can have
detrimental, long-term effects on a person’s personality,
behavior, and cognitive functioning, as well as their
physical wellbeing. These do not simply go away when
someone becomes an adult. They stick around and
affect choices that are made on a daily basis years after
the trauma.
So where do we go from here? Why is this important?
As any responsible attorney, let alone compassionate
human being, one might consider questioning their
clients during interviews about their childhood. Instead
of focusing on the drug usage, it might be more helpful
and probative to inquire about the reasons for the
19 Felitti VJ, Anda RF, Nordenberg D, Williamson DF, Spitz AM,
Edwards V, Koss MP, Marks JS. Relationship of Childhood Abuse and
Household Dysfunction to Many of the Leading Causes of Death in Adults,
The Adverse Childhood Experiences (ACE) Study. AM J Prev Med. 1998:
14(4):245-258
20 Herzog JI and Schmahl C. Adverse Child Experiences and the
Consequences on Neurobiological, Psychosocial, and Somatic Conditions
Across the Lifespan. Front Psychiatry (2018) 9:420: 1-8. doi:10.3389/
fpsyt.2018.00420
21 Herzog JI and Schmahl C. Adverse Child Experiences and the
Consequences on Neurobiological, Psychosocial, and Somatic Conditions
Across the Lifespan. Front Psychiatry (2018) 9:420: 1-8. doi:10.3389/
fpsyt.2018.00420
22 Stevens JE. (2017, May 2) Addiction Doc Says: It’s Not the Drugs.
It’s the Aces…Adverse Childhood Experiences. ACE Study, Adverse Childhood
Experiences, Child Trauma, Community Prevention Programs. https://www.
acestoohigh.com
23 Stevens JE. (2017, May 2) Addiction Doc Says: It’s Not the Drugs.
It’s the Aces…Adverse Childhood Experiences. ACE Study, Adverse Childhood
Experiences, Child Trauma, Community Prevention Programs. https://www.
acestoohigh.com

addiction. “Dig a little deeper”, I would say.
Think of it this way, drug treatment without
treating the root cause is like putting a band aid on a
bullet wound. We can treat the symptoms, but we won’t
see lasting results until we take the bullet out and let
the healing begin. Likewise, our clients dealing with
debilitating drug addiction will not get better until we
discover the root cause(s) of their addiction. Once we
identify and treat the reasons for the addiction, the
need for drugs dissipates. For many clients, a referral
to a therapist can make all the difference. Therapy
with a trained mental health counselor is fundamental
in addition to rehabilitation with a drug treatment
provider.
Many times, during a negotiation or sentencing
hearing, attorneys argue that their client had a difficult
upbringing. Later on, they also discuss drug usage.
However, in my experience it is rare for attorneys
to connect the dots to show the relationship. That
relationship absolutely exists, so we must connect the
dots to help the judge and the jury see the complete
picture.
Hopefully this article gave you something to think
about. While so many of our clients are struggling
with drug addiction, the “root cause” of their forage
into substance abuse likely had its basis in childhood
traumas and struggles decades earlier. While this does
not condone or excuse the offending behavior, it surely
puts a different light on it and the many reasons for the
conduct and actions that follow. Perhaps the next time
your client is discussing their drug addiction, it might
be helpful to consider where this behavior first started
and how it led to their current situation.
Sean David Levinson is the founder of the
Levinson Law Firm. Sean’s office is a boutique
law firm focusing on parole matters
throughout the state of Texas. In addition
to representing clients before the Parole
Board, he also handles parole revocation
hearings, Medically Recommended Intensive
Supervision (MRIS) cases, Blue Warrant
issues, pre-incarceration client consultations, and planning/strategy
sessions with defense counsel. He frequently speaks on corrections
and parole law topics for bar associations across the state of Texas. As
a native Spanish speaker, he consults with clients in both languages.
Sean graduated from Arizona State University with a double major in
Business Management (B.S.) and Broadcasting (B.A.). He received his
J.D. from Northern Illinois University. Sean holds an LL.M. from the
Benjamin N. Cardozo School of Law/Yeshiva University. He is licensed
to practice law in Texas, New York, and Illinois. He lives in Austin,
Texas with his Yorkie, Indiana Jones. He is a certified scuba diver and
his favorite band is Counting Crows. He can be reached at (512) 4671000 or BetterCallSean.com.
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The Critical Role of Race
in Juvenile Justice
R U B É N V. C ASTAÑ E DA

E

xcerpt from the Texas Education Code Section
28.0022, effective December 02, 2021:
“(4) a teacher, administrator, or other employee
of a state agency, school district, or open-enrollment
charter school may not:
(A) require or make part of a course inculcation in
the concept that:
(vii) the advent of slavery in the territory that is
now the United States constituted the true founding of
the United States; or
(viii) with respect to their relationship to American
values, slavery and racism are anything other than
deviations from, betrayals of, or failures to live up to
the authentic founding principles of the United States,
which include liberty and equality.”See Tex. Educ. Code
§ 28.0022(a)(4).
“Not everything that is faced can be changed, but
nothing can be changed until it is faced.” -- James
Baldwin
Race has played and continues to play a significant
role in the Texas juvenile justice system. Children
of color, particularly African American children,
comprise a disproportionately higher percentage of
children referred to the juvenile justice system. They
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also comprise a disproportionately higher percentage of
children who receive the most severe consequences. It
is critical to understand this fact. If we are to improve
the system, we must honestly examine where we are and
where we came from. Only then can positive systemic
change begin to happen.
Harris County, a Case Study
Harris County has a population of approximately
4.7 million. According to the U.S. Census Bureau in its
July 01, 2021, population estimates, 43.7% are Hispanic/
Latino, 28.7% are White alone (not Hispanic or Latino),
and 20.0% are African American alone. One might
think that juvenile court referrals in Harris County
would track similarly to these demographics. However,
the most recent Harris County Juvenile Probation
Annual Report from 2020 (Report) shows a distinct
contrast between the demographics of the county as a
whole and the demographics of the children referred to
Harris County Juvenile Court.
According to the Report, there were a total of 3,830
referrals made to juvenile court in 2020. That was down
significantly from 2019, when a total of 6,579 referrals
were made. It is likely that the pandemic and the closing

of many schools for part of the year contributed to the
drop in referrals.
Of those 3,830 referrals in 2020, 1,698 were for
Hispanic/Latino children, 1,662 were for African
American children, and 404 were for White children,
with the remaining 66 referrals classified as other. By
percentage, that breaks down to 44.3% Hispanic/Latino,
43.3% African American, and 10.5% White.
The disparity is even greater for children who were
detained that year in Harris County. The Report shows
children of color were more likely to lose their liberty.
Of all the children who were detained, 47.4% were
African American, 44.2% were Hispanic or Latino, and
7.21% were White.
African American girls had it worst of all. Of the
girls detained, more than half, or 52.3%, were African
American, while 34.9% were Hispanic/Latino and
10.5% were White.
This brief case study is illustrative as to how
significant and troubling the racial inequities are for
children of color entering the juvenile justice system.
Other counties, such as Dallas County, have similar
statistics.
And while it is important understand the racial
disparities in the juvenile justice system as they currently
exist, it is more important to answer the question, why
do they exist? The solution to this problem may be
complex, but the answer as to why we have this problem,
even into the 21st century, is not.
Racial disparities and unequal treatment of people
of color, particularly African Americans, have existed
since the inception of Texas.
Contrary to what the newly enacted Section 28.0022
of the Education Code claims, slavery and racism are
not a deviation, betrayal, or failure of our founding
values. Slavery and racism are an integral part of our
founding values. The ramifications of these values have
permeated our systems throughout this state’s history
and continue to do so today.
Republic of Texas Constitution
The Constitution of the Republic of Texas was
drafted on March 1, 1836, adopted 15 days later, and
ratified by the people of Texas in September of that
year. The drafters of the constitution borrowed many
concepts from the U.S. Constitution, such as a preamble
and separation powers among three branches of
government. There were also provisions that deviated
from the U.S. Constitution.
What is clear, though, is that Texas aggressively

sought to be a slave holding republic. This is made plain
in section 9 of the constitution, under the “General
Provisions,” which states:
“All persons of color who were slaves
for life previous to their emigration to
Texas, and who are now held in bondage,
shall remain in the like state of servitude,
provide the said slave shall be the bona fide
property of the person so holding said slave
as aforesaid. Congress shall pass no laws to
prohibit emigrants from the United States of
America from bringing their slaves into the
Republic with them, and holding them by
the same tenure by which such slaves were
held in the United States; nor shall Congress
have power to emancipate slaves; nor shall
any slave-holder be allowed to emancipate
his or her slave or slaves, without the consent
of Congress, unless he or she shall send his
or her slave or slaves without the limits of the
Republic. No free person of African descent,
either in whole or in part, shall be permitted
to reside permanently in the Republic,
without the consent of Congress, and the
importation or admission of Africans or
negroes into this Republic, excepting from
the United States of America, is forever
prohibited, and declared to be piracy.”
For its brief existence, the Republic of Texas was
a slave holding, whites-only nation. If the above still
leaves doubt that racism and white supremacy were a
part of this state’s founding values, Texas’ declaration of
secession 25 years later should erase those doubts.
“A Declaration of the causes which impel the
State of Texas to secede from the Federal Union”
On February 2, 1861, the state of Texas seceded
from the United States of America. The document
proclaiming the secession, with the above cumbersome
title, listed Texas’ various grievances against the Union.
In reality, there was only one reason that Texas left the
Union. The reason was slavery. Texas seceded because
it wanted to maintain that peculiar institution. Texas,
along with the other seceding states, was concerned that
slavery would eventually be abolished in the expanding
United States of America of the mid-19th century.
The excerpt below from Texas’ declaration of
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secession makes clear the state’s intent behind secession:
“We hold as undeniable truths that the
governments of the various States, and of the
confederacy itself, were established exclusively
by the white race, for themselves and their
posterity; that the African race had no
agency in their establishment; that they were
rightfully held and regarded as an inferior
and dependent race, and in that condition
only could their existence in this country be
rendered beneficial or tolerable.
That in this free government all white
men are and of right ought to be entitled
to equal civil and political rights; that the
servitude of the African race, as existing in
these States, is mutually beneficial to both
bond and free, and is abundantly authorized
and justified by the experience of mankind,
and the revealed will of the Almighty Creator,
as recognized by all Christian nations; while
the destruction of the existing relations
between the two races, as advocated by our
sectional enemies, would bring inevitable
calamities upon both and desolation upon
the fifteen slave-holding States.”
Racial Disparities Continue Into the
20th Century and Beyond
Texas’ foundational racism has touched every part
of society, including the juvenile justice system. History
is replete with examples of disparate and discriminatory
treatment toward children of color, especially towards
African Americans.
For instance, in the 1920’s, some of the children
who had been committed to the State Juvenile
Training School in Gatesville were “leased out” to
work on local farms. Most of those “leased out” were
African American. The practice of leasing inmates was
essentially slavery by another name. Another example is
the 1913 Juvenile Act, which states that “the white boys
shall be kept, worked and educated entirely separate
from the boys of the other races, and shall be kept apart
in all respects.”
African American girls didn’t fare much better.
In the first part of the 20th century, because of
discrimination, African American girls were not
allowed into training schools. Thus, African American
girls who were arrested would likely either be placed in
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adult jail or released into the community.
In 1927, the Texas Legislature finally authorized
the construction of a training school specifically
for African American girls. This authorization was
meaningless, however, at least for the next 20 years. It
took that long for the legislature to provide funding for
the construction. After the school was built, and then
through most of its existence, the administrators had to
manage with less funding and fewer physical resources
than the other schools.
More recently, in this century, we can see
inequalities in the commitment of children to the state’s
carceral system for juveniles, the Texas Juvenile Justice
Department (TJJD). TJJD’s most recent profile of new
commitments is for FY 2013-2017. These statistics show
that for that time-period, 43.7% of new commitments
were Hispanic or Latino, 37% were African American,
and only 18.8% were White. Compare that with the
Texas demographic data from the 2020 census, which
shows the population to be 41% White alone (not
Hispanic or Latino), 39.7% Hispanic or Latino, and
12.9% African American.
Truth
To deny that slavery and racism have been integral
parts of Texas’ legacy is to deny the truth. History and
statistics bear this out. As James Baldwin intimated, we
must face this uncomfortable truth if we are to make
positive changes. Turning a blind eye and forcing
teachers to teach a whitewashed version of our state’s
history does a disservice not just to our children of
color, but to all children. And it will likely doom us to
repeat those same injustices over and over again. We
can, and must, do better.
The opinions expressed in our published works are those
of the author(s) and do not necessarily reflect the opinions of
TCDLA and/or it’s editors.
Rubén V. Castañeda serves as Deputy
Juvenile Public Defender with the Travis
County Juvenile Public Defender’s Office.
He has been defending children in that
capacity since 1998. He was board certified in
Juvenile Law in 2001 and has been a member of
TCDLA since 1995. He can be reached at ruben.
castaneda@traviscountytx.gov or 512-854-4128.
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Outcry Statements:
ARTICLE 38.072, C.C.P. Part 2
J. C R AIG JE T T

D. Notice Requirement
1. Contents
he prosecutor must give notice of intent to
offer the outcry statement. The notice must
be in writing and must give the defendant adequate
notice of the content and scope of the outcry testimony.
The summary must describe the alleged offense in
some discernable manner; that is, it must inform the
defendant of the essential facts relating to the outcry
statement. Campos v. State, 458 S.W.3d 120, 139
(Tex. App.–Houston [1st Dist.] 2015), reh. overruled,
pet. granted, judgment vacated, 466 S.W.3d 181, on
remand 2016 WL 3199027, pet. ref ’d, habeas denied
2019 WL 2539362; Garcia v. State, 553 S.W.3d 645
(Tex. App.–Texarkana 2018). The notice must identify
the sponsoring witness by name. It must provide a
written summary of the outcry witness’s statement.
Bays v. State, supra; Owens v. State, supra; Robinett v
State, supra; Hanke v. State, 2015 WL 5604680, *4
(Tex. App.-Beaumont 09/23/15). Courts reviewing the
adequacy of the notice will contrast the prosecutor’s
written summary with the witness’s testimony at trial.
Gay v. State, 981 S.W.2d 864 (Tex. App.–Houston [1st
Dist.] 1998, pet. ref ’d) (summary stating “kissed and
touched” did not provide sufficient notice for expanded
statements at trial that defendant had “bothered” the
witness, made her touch him, or threatened her).

T
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The notice must inform the defendant of the essential
facts to be related in the outcry statement. Owens v.
State, supra; Anderson v. State, 2010 WL 772075, *2 (Tex.
App.–Houston [14th Dist.] 3/9/10); Davidson v. State;
80 S.W.3d 132, 136 (Tex. App.–Texarkana 2002, pet.
ref ’d). A general allusion that something in the nature
of sexual abuse has occurred is not specific enough to
constitute the outcry referenced by the statute. Thomas
v. State, 309 S.W.2d 576(Tex. App.–Houston [14th Dist.]
2010, pet. ref ’d) (complainant’s step-mother was the
proper outcry witness because the complainant told the
step-mother about defendant’s private parts being put
into her private part and moving in and out); Schmidt
v. State, 612 S.W.3d 359 (Tex. App–Houston [1st Dist.]
201) (the outcry statement must be more than words
which give a general allusion to something in the area
of child abuse is going on). The indicia of reliability
that a trial court may consider in determining whether
to admit a child’s hearsay statement under Article
38.072 are: (1) whether the child testifies at trial and
admits making the out-of-court statement, (2) whether
the child understands the need to tell the truth and
has the ability to observe, recollect and narrate, (3)
whether other evidence corroborates the statement, (4)
whether the child made the statement spontaneously
in his own terminology or whether evidence exists

of prior prompting or manipulation by adults, (5)
whether the child’s statement is clear and unambiguous
and arises to the needed level of certainty, (6) whether
the statement is consistent with other evidence, (7)
whether the statement describes an event that a child of
that age could be expected to fabricate, (8) whether the
child behaves abnormally after the contact, (9) whether
the child has a motive to fabricate the statement, (10)
whether the child expects punishment because of
reporting the conduct, and (11) whether the accused
had the opportunity to commit the offense. Lumsden v.
State, 564 S.W.3d 858, 881 (Tex. App.–Ft. Worth 2018,
pet. ref ’d 2019); Lamerand v. State, 540 S.W.3d 252
(Tex. App.–Houston [1st Dist.] 2018, pet. ref ’d).
In Espinoza v. State, 571 S.W.3d 427 (Tex. App.–
Ft. Worth 2019), the trial court was found to have
acted within its discretion when it allowed a forensic
interviewer to testify as the minor’s outcry witness
although the minor had told her sister something
about the abuse before the forensic interviewer, where
neither party developed any testimony about what the
minor victim told her sister, leaving the record void
as to any specific details of the statement to the sister.
Inconsistency in a child’s outcry in later trial testimony
is a matter of credibility and goes to the weight of the
evidence, not the reliability of the statement or its
admissibility. Buentello v. State, 512 S.W.3d 508 (Tex.
App.–Houston [1st Dist.] 2016, pet. ref ’d).
2. Timing

Notice must be given to the defense fourteen days
prior to the date the proceeding begins. Art. 38.072, Sec.
2(b) 1), C.C.P.; Sanchez v. State, supra at 484; Bullman
v. State, 2016 Tex. App. LEXIS 3775, *3 (Beaumont
04/13/16); Hanke v. State, 2015 WL 5604680, *4 (Tex.
App.-Beaumont 09/23/15). The purpose of the 14-day
notice is to prevent the defense from being surprised
by the introduction of the outcry testimony. Campos v.
State, supra, at 139.
3. Remedies for Non-Compliance

If outcry notice is not filed in a timely fashion, or
is insufficient in its scope, the trial court may exclude
the statement from evidence. Alternatively, on proper
request, the court may grant a continuance allowing
the defense fourteen days to prepare for the statement.
If a court declines to exclude the evidence due to noncompliance with the notice requirement the defendant
probably must ask for a continuance in order to
preserve error. See Branum v. State, 535 S.W.3d 217,
226-227 (Tex. App.–Ft. Worth 2017).

4. Harmless Error Potential

The purpose of the notice requirement is so that
defense counsel receives timely, adequate notice of the
content and scope of the outcry statement. Several
cases say this is done to prevent surprise inherent in
its introduction. Owens v. State, supra; Gottlich v. State,
822 S.W.2d 734 (Tex. App.–Fort Worth 1992, pet. ref ’d);
Anderson v. State, supra at *2. Thus, if the defendant
has actual knowledge of outcry testimony substantially
before trial, and if there is no evidence of surprise,
appellate courts have held that failure to satisfy the
statutory notice requirement is harmless. Fetterlof v.
State, 782 S.W.2d 927 (Tex. App.–Houston [14th Dist.]
1989, pet. ref ’d); Anderson v. State, supra at *3.
The improper admission of hearsay of a child
abuse complainant is non-constitutional error that is
harmless unless it affects the defendant’s substantial
rights. Merrit v. State, 529 S.W.3d 549, 556 (Tex. App.–
Houston [14th Dist.] 2017); Rosales v. State, 548 S.W.3d
796 (Tex. App.–Houston [14th Dist.] 2018). Failure
to provide notice is harmless if the defendant has
been permitted to review the State’s entire file. Upton
v. State, 894 S.W.2d 426 (Tex. App.–Amarillo 1995,
pet. ref ’d). Additionally, failure to give the required
statutory notice is deemed harmless if the statement
is testified to without objection by the complainant
or other trial witnesses. Divine v. State, 122 S.W.3d
414 (Tex. App.–Texarkana 2003, pet. ref ’d); Duncan v.
State, 95 S.W.3d 669, 672 (Tex. App.–Houston [1st Dist.]
2002, pet. ref ’d). In Padilla v. State, 278 S.W.3d 98, 107
(Tex. App.–Texarkana 2009), the State’s failure to give
the defendant written notice of the outcry statement
was harmless because defense counsel admitted he was
not surprised and he was prepared to continue with the
trial and the jury had heard much of the same testimony
from the complainant during the trial. In Prieto v.
State, 337 S.W.3d 918 (Tex. App.–Amarillo 2011, pet.
ref ’d.), the Court found the admission of erroneous
outcry testimony to be harmless because similar
testimony had been admitted into evidence under Rule
803(4) and the victim had testified in great detail, and
without objection, to multiple instances of abuse by the
appellant. Id. at 922; In Owens v. State, supra at 704, the
court held that any error in the substance of the outcry
notice was harmless where there was no indication the
defendant was surprised by the outcry testimony and
the difference between the notice and the testimony.
The idea that the purpose of the notice of the
outcry testimony statement is just to prevent surprise is
contrary to an explanation by Judge Clinton in Garcia
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v. State regarding the purpose of Article 38.072 notice.
There, Judge Clinton observed that Article 38.072
ameliorates the lack of reliability of hearsay “by ensuring
that the opposing party not only be given notice that it
will be introduced, but also be provided the witness’s
name and a summary of the proposed evidence at
least fourteen days before trial. This gives the opposing
party the opportunity to investigate the witness and the
‘time, content, and circumstances of the statement’, and
thereby prepare for the reliability hearing also required
under the statute. See Article 38.072, §2(b)(2), supra.
Having been given this opportunity for investigation
and preparation, the adverse party may then reveal to
the trial court any reasons which exist for doubting the
reliability of the hearsay. Even if the trial court finds
that the hearsay is reliable enough to be admitted as
substantive evidence on the guilt or innocence of the
accused, the statements remain inadmissible unless
the child testifies or is available to testify, as required
by § 2(b)(3) of the statute. By requiring the testimony
or availability of both the speaker (the child) and
the listener (the outcry witness), the adverse party is
ensured the opportunity to highlight for the fact finder
any contradictions about the statements through trial
examination and cross-examination.” Garcia v. State,
supra at 94 (Clinton, J., dissenting). According to
Judge Clinton there is much more to the purpose of
Article 38.072 than merely preventing surprise to the
defendant. His analysis is based on the content of the
statute and not just judicial supposition.
E. Confrontation Clause.

In De La Paz v. State, 273 S.W.3d 671 (Tex. Crim.
App. 2008), the defendant was charged with aggravated
sexual assault of his daughter K.D. The trial court
admitted K.D.’s medical records in which medical
personnel wrote that K.D. said that the defendant
had poked her in the vagina with “his pee pee”. The
defendant objected to the reading of the records under
the confrontation clause. Neither K.D. nor any of the
hospital employees who made the entries testified at
the defendant’s trial. The Court of Criminal Appeals
held that once the defendant objected to the admission
of the notes under Crawford v. Washington, the burden
shifted to the State, as the proponent of the evidence, to
establish that it was admissible under Crawford, citing
its own decision in Vinson v. State, 252 S.W.3d 336
(Tex. Crim. App. 2008). The Court held that once the
defendant objected, “the State was obligated to establish
either (1) that the notes did not contain testimonial
hearsay statements or (2) that the notes did contain
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testimonial hearsay statements but that such statements
were nevertheless admissible under Crawford.” De La
Paz v. State, supra at 680-681. The Court concluded
that the State failed to carry its burden because the
hearsay statements contained in the notes were not
obviously non-testimonial, and therefore the trial court
erred in admitting the notes. Id. However, on remand,
the Court of Appeals held that the error in admitting
the notes was harmless, and due to the strength of the
other evidence, it did not contribute to the conviction
or punishment. De La Paz v. State, 283 S.W.3d 901, 909
(Tex. App.–Eastland 2009).
In Kelly v. State, 321 S.W.3d 583, 602-05 (Tex.
App.–Houston [14th Dist.] 2010), it was reversible error
for the trial court to allow, over a Confrontation Clause
objection, DFPS workers to testify to statements made
by other children and adults that were interviewed
as part of their investigation, but who did not testify
at trial. Once the Confrontation Clause objection
was made it was the burden of the proponent of the
evidence (here the State) to establish the statements
were admissible under Crawford v. Washington. Art.
38.072 does not deny the defendant his constitutional
right to confrontation, as long as the child declarant is
available for cross examination at trial. Sanchez v. State,
supra; Buckley v. State, 786 S.W.2d 357, 359-60 (Tex.
Crim. App. 1990). The admission of a child’s testimony
from an Article 38.072 hearing, when the child is not
available to testify at trial, violates the defendant’s Sixth
Amendment confrontation rights, because the narrow
scope of the Article 38.072 hearing does not provide
sufficient prior opportunity to cross-examine the
declarant. Sanchez v. State, supra at 489.
Whether an out-of-court statement of a witness,
offered into evidence in court, is subject to the
Confrontation Clause, is determined by whether its
primary purpose is testimonial, that is, whether the
“primary purpose” of the conversation is to “creat[e] an
out of court substitute for trial testimony.” Ohio v. Clark,
135 S.Ct. 2173, 2180 (2015), quoting Michigan v. State,
562 U.S. 344, 358 (2011). In Ohio v. Clark, the Supreme
Court held that a three-year old’s statement to his preschool teachers about who caused his visible injuries,
was not testimonial because the interest of the teachers
was to find out what happened to the child in order to
address what appeared to be an emergency situation, not
to gather evidence for a criminal prosecution. “Where
no such primary purpose exists, the admissibility of a
statement is the concern of the state and federal rules
of evidence, not the Confrontation Clause.” Michigan

v. Bryant, 562 U.S. at 359, quoted in Ohio v. Clark, 135
S.Ct. at 2180.
F. Impact On Sufficiency of Evidence
Determination
A child’s outcry statement is substantive evidence
of guilt. Martinez v. State, 178 S.W.3d 806, 910-11
(Tex. Crim. App. 2005); Dority v. State, 631 S.W.3d
779,791 (Tex. App.- Eastland 2021); Gutierrez v.
State, 630 S.W.3d 270, 276 (Tex, App.-Eastland 2020,
pet. ref ’d 2021); Villalon v. State, 791 S.W.2d 130, 132
(Tex. Crim. App 1990); Hollinger v. State, supra at *39.
The outcry statement of a child victim may, standing
alone, be sufficient to support a verdict. It need not be
corroborated or substantiated by the child’s testimony
or by other independent evidence. Rodriguez v. State,
819 S.W.2d 871, 873 (Tex. Crim. App. 1991); Bermudez
v. State, 878 S.W.2d 227 (Tex. App.– Corpus Christi
1994, no pet.); Jensen v. State, 66 S.W.3d 528, 534 (Tex.
App.–Houston [14th Dist.] 2007, pet. ref ’d); Tear v.
State, 74 S.W.3d 555 (Tex. App.–Dallas 2002, pet. ref ’d).
Craig Jett is Of Counsel to Burleson, Pate &
Gibson of Dallas. Mr. Jett has practiced law
and been a member of TCDLA for 44 years.
He has been a regular lecturer and author on
criminal law matters for TCDLA, the State
Bar of Texas, various local bar associations
and other professional organizations. In
his time with TCDLA Mr. Jett has chaired
committees, including the Criminal Defense Lawyers Project; produced
continuing legal education programs across the State; served on the
Board of Directors; and held all of the officer positions, including being
President for 2007-08. He has also served as Chair of the Criminal
Justice Section of the State Bar of Texas in 2009-10, and President
of the Dallas Criminal Defense Lawyers Association in 1994-95. He
is currently serving on the Texas Board of legal Specialization. He
argued before the United States Supreme Court in Dixon v. United
States in 2006.
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Significant Decisions Report
KYL E T H E RR IA N

I

t’s hard practicing law right
now. We’re all still kind
of chasing our tails with court
backlogs, personal backlogs, and
remnants of unusual courtroom
procedures, all owing to a global
pandemic. If you’re like me, you
have a lot more emails/mailings you
used to read that are now tossed
aside on account of not having the
time to read them. I appreciate that
people find the time to still browse
this one. But if you’re inclined to
mark as read without reading the
electronic SDR, or if you just need
to hear less Kyle in your life, check
out the new format we cooked up
at SDR-HQ. It’s a new shortened
what-you-need-to know at the top
of each case titled “Issue & Answer.”
If it helps, let me know. I am your
humble servant aiming to hit
everyone with as much significantly
decision-like reporting as I can each
month.
TCDLA thanks the Court of
Criminal Appeals for graciously
administering a grant which
underwrites the majority of the
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costs of our Significant Decisions
Report. We appreciate the Court’s
continued support of our efforts to
keep lawyers informed of significant
appellate court decisions from
Texas, the United States Court of
Appeals for the Fifth Circuit, and
the Supreme Court of the United
States. However, the decision as
to which cases are reported lies
exclusively with our Significant
Decisions editor. Likewise, any
and all editorial comments are a
reflection of the editor’s view of the
case, and his alone.
Please do not rely solely on the
summaries set forth below. The
reader is advised to read the full text
of each opinion in addition to the
brief synopses provided.
This publication is intended as
a resource for the membership, and
I welcome feedback, comments, or
suggestions: kyle@texasdefensefirm.
com (972) 369-0577.
Sincerely,

United States Supreme Court
The United States Supreme
Court did not hand down any
published opinions since the last
Significant Decisions Report.
Fifth Circuit
United States v. Garrett,
24 F.4th 485 (5th Cir. 2022)
Issue & Answer. The Armed
Career Offender Act (ACCA)
provides enhanced penalties for
federal criminal defendants with
three or more convictions for
violent felonies. The Supreme Court
recently held in Borden v. United
States that crimes which may be
committed by reckless conduct do
not qualify as violent offenses. Does
Texas’s robbery statute—which
can be committed by recklessly
causing bodily injury in the course
of a theft—still qualify as a violent
felony under the ACCA? Yes, but
only robbery-by-threat.
Facts. Defendant was convicted
of felon in possession of a firearm.
He had two prior burglary
convictions which qualified as
violent offenses under the ACCA.

He also had a simple robbery
conviction. Whether this robbery
charge qualified as a violent offense
under the ACCA was the subject
of this litigation. The district court
found that it did not, following the
Supreme Court’s ruling in Borden.
The Government appealed.
Holding. Criminal offenses
that can be committed through
mere recklessness do not require the
use of force and therefore are not
violent felonies under the ACCA.
Borden v. United States, 141 S.Ct.
1817 (2021). Defendant argues that
this holding should apply to the
Texas Robbery statute because the
statute creates a “single, indivisible
crime.” Defendant argues that, as an
indivisible crime, it is disqualified
as a violent felony because one
of the permissible manners and
means of committing the offense
includes “recklessly causing bodily
injury to another in the course of
a theft.” In other words, the statute
is disqualified using a categorical
approach by looking at nothing more
than the statute alone. Contrary to
defendant’s contention, the Texas
robbery statute is a “divisible statute”
which can be broken into “multiple,
distinct crimes.” The two distinct
offenses proscribed by the Texas’s
robbery statute are: (1) robbery-byinjury, and (2) robbery-by-threat.
Where a statute is divisible, the court
applies the modified categorical
approach and looks to the charging
document to see which of the two
offenses underly the conviction.
Here the evidence shows defendant
committed
robbery-by-threat
which is committed by knowing
and intentional conduct. Defendant
is therefore qualified for ACCA
sentencing with robbery-by-threat
as his third qualifying felony.
Comment. The Fifth Circuit
acknowledges the disagreement
among Texas Courts of Appeal

regarding the divisibility of the
statute.
United States v. Martinez,
25 F.4th 303 (5th Cir. 2022)
Issue & Answer. Was the
detention of mailed packages for
a period of 17 days unreasonable
under the Fourth Amendment? No.
Facts. An employee of a postal
facility in El Centro, California
alerted a postal inspector regarding
two suspicious packages. The
packages had several hallmarks of
drug shipments: (1) postage fees
paid in cash, (2) handwritten labels,
(3) identical handwriting despite
different sender names, (4) both
sent to same area, (5) an anxious
or nervous sender. The postal
inspector requested the packages
sent to him in San Diego. The postal
inspector learned that an individual
with a Mexican IP address had
been tracking the package. He
also investigated the names and
addresses of the recipients and
learned the names on the packages
were not associated with the
addresses on the packages. Eight
days after the initial seizure, the
postal inspector performed a canine
sniff on the packages which resulted
in a positive alert for controlled
substances. Due to intermittent
sickness and other obligations, the
postal inspector did not obtain
a warrant until 16 days after the
seizure. He conducted his search the
next day and discovered 2,222 grams
of methamphetamine. Defendant
moved to suppress claiming: “(1)
the postal employee did not have
reasonable suspicion to detain
the packages, (2) the 17-day delay
between detention of the packages
and their search was unreasonable,
and (3) the search warrants were
invalid and insufficient to establish
probable cause because they
contained incorrect information.”

Analysis.
The
Fourth
Amendment extends to packages
sent via the US Postal Service. The
government may detain packages
based on reasonable suspicion
and conduct a search pursuant to
a search warrant. Here the postal
employee identified five factors
consistent with common traits of
drug packaging. This was sufficient
to justify the initial detention.
When the postal inspector received
the packages and made additional
findings—including a positive
canine
alert—the
reasonable
suspicion became probable cause.
In evaluating whether the length
of detention is unreasonable the
court looks to several factors which
include: “investigatory diligence, the
length of the detention, and whether
there were circumstances beyond
the investigator’s control.” The
postal inspector took possession of
the packages and diligently worked
to confirm or dispel his suspicion.
Within eight days he obtained a
positive canine alert. Any delay in
this period was attributed to other
work that the postal inspector was
required to perform or illness.
Delay was similarly justified during
the next eight-day period it took the
inspector to obtain a search warrant.
He had other work to do and got
sick again. The length of detention
was not unreasonable.
Comment.
It
is
the
government’s burden to show
diligence. Because one guy had
other work to do and got sick a
couple of times does not discharge
that burden, in my opinion. The
analysis should be the rights of an
individual versus the interests and
conduct of the government. The
government is vast in both resources
and personnel. There should be
analysis of why this particular postal
inspector had to be the person
who performed the investigation,
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or at least some articulation why
passing it to another member of
law enforcement would not have
expedited the process.
Texas Court of Criminal Appeals
Holder v. State,
No. PD-0026-21
(Tex. Crim. App. 2022)
Issue & Answer. When a trial
court fails to suppress evidence
pursuant to the Texas Exclusionary
Rule (Article 38.23 of the Code of
Criminal Procedure) is the resulting
error analyzed as constitutional
error—error resulting in reversal
unless harmless beyond a reasonable
doubt? No.
Analysis. A trial court’s error
in failing to exclude evidence under
Article 38.23—Texas’s exclusionary
rule—is analyzed as standard nonconstitutional error. “We now
conclude we were mistaken in Love
[to conclude otherwise].” See Love
v. State, 543 S.W.3d 835, 846 (Tex.
Crim. App. 2016).
Shumway v. State,
No. PD-0108-20
(Tex. Crim. App. 2022)
Issue & Answer. The corpus
delicti rule provides that a
confession alone is insufficient to
convict a person of a crime—the
confession must be corroborated
by some evidence that a crime was
committed by someone. Should
the court create an exception to
the corpus delicti rule “for cases
involving trustworthy admissions of
sexual offenses committed against
victims incapable of outcry?” Yes.
Facts. Defendant and his wife
agreed to watch their friends’
children for a weekend. Defendant
took the 17-month-old child into
his bedroom and sexually abused
her. Defendant later confessed to his
pastor and then his wife. Defendant’s
wife testified that she remembered
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leaving the defendant alone with the
children while she had lunch with
friends. The parents of the child took
her to a forensic medical examiner.
The medical examiner was not able
to locate injuries and could not
conduct an interview because the
child was pre-verbal. The defendant
challenged the evidence on corpus
delicti grounds. A jury found the
defendant not guilty of aggravated
sexual assault but convicted him
of two counts of indecency with a
child. The court of appeals found
defendant’s confession sufficiently
corroborated by details surrounding
the event, namely that the defendant
had opportunity, motive, and a
guilty conscience.
Analysis. Here there was
insufficient evidence to corroborate
defendant’s confession. According
to the corpus delicti rule, his
conviction cannot stand. However,
this rule should be narrowed under
these circumstances.
Crimes against
children, such as indecency
with a child, often involve
victims who lack the ability
to relate the occurrence
of the crime. In addition,
indecency with a child is
not an offense that would
ordinarily cause perceptible
harm. Failing to recognize
an exception to the corpus
delicti rule under such
circumstances would result
in the inability to prosecute
such crimes despite the
existence of a voluntary,
reliable, and corroborated
confession.
Because evidence corroborated
some of the non-offense details of
defendant’s confession and there
was no indication of coercion,
Defendant’s confession alone is
sufficient to maintain the jury’s

verdict.
Concurrence (Yeary, J.). Abolish
the corpus delicti rule. We are much better
at preventing wrongful convictions than
England was 300 years ago.
Comment. Judge Newell gives
a synopsis for the rationale behind
corpus delicti:
The rule has been
applied in Texas for at
least one hundred sixty
years and originated over
three hundred years ago in
England. It first developed
in reaction to a slew of
cases in which defendants
admitted to the “murder”
of missing persons, were
executed, and, naturally,
were not around for
exoneration when their
‘victims’ later turned up,
much more alive than their
self-admitted “murderers.”
While the opinion here is
narrow—applicable to pre-verbal
children who cannot inculpate
their abuser—in oral arguments the
court seemed primed to scrap the
300-year-old argument altogether.
Laws v. State,
No. PD-1124-20
(Tex. Crim. App. 2022)
Issue & Answer. Article 36.22
of the Code of Criminal Procedure
prohibits a non-juror from being
“with the jury while deliberating.”
When a trial judge announces
his intent to instruct the alternate
juror to sit with the jury during
deliberations but not participate,
has counsel sufficiently preserved
Article 36.22 error by objecting and
merely explaining his concern that
the juror will disregard the nonparticipation admonishment? Yes.
Facts. A jury convicted
defendant of two counts of
assaulting a peace officer. The trial

judge announced that he intended
to instruct the alternate juror to sit
in and observe the deliberations of
the 12 seated jurors. Defense counsel
immediately objected. Counsel did
not state a legal basis but articulated
his concern that there was no way
to police the court’s instruction that
the alternate merely spectate and
not participate.
Analysis. An objection is
sufficient to preserve error when it:
(1) alerts the trial court to the nature
of the complaint, and (2) provides
the judge and opposing counsel an
opportunity to address it. A party
raising an objection is not required
to: (1) use “magic words,” or (2) cite
a specific statute.
The court of appeals
claimed that Appellant’s
objection was general
because he could have been
referring to a constitutional
claim that alternate jurors
cannot be present during
deliberations based on the
“No More Than Twelve
Jurors” Clause of Article
V, Section 13 of the Texas
Constitution.” The court of
appeals faulted appellant
for not saying “Article
36.22” when he objected.
Here, counsel made his
complaint sufficiently clear. He
articulated that he was concerned
about the danger that the alternate
juror would participate in the
deliberations and that the danger
could not be policed. The trial court
resolved the complaint by stating
“this is just the new way . . .” Everyone
knew what counsel’s complaint
was, the issue was preserved. Case
remanded to the court of appeals
to address the merits of defendant’s
Article 36.22 complaint.
Comment. Here is a riddle,
wrapped in a mystery, inside of an
enigma: if this scenario comes up

in a future case and defense counsel
stands up and objects by stating
this “violates Laws” has he been
sufficiently specific in his objection?
Pham v. State,
No. PD-0287-20
(Tex. Crim. App. 2022)
Issue & Answer 1. A defendant
faces a higher burden to show
deadly force self-defense than
he does to show simple selfdefense. Penal Code § 9.04 allows
a defendant who makes threats
using a weapon to avoid this higher
burden in cases where a defendant
displayed a weapon only to create
an apprehension that he would use
deadly force if necessary. Where
a defendant follows through on
such a threat and kills a person,
is he still entitled to minimize his
burden pursuant to a Section 9.04
instruction? No.
Issue & Answer 2. When
trial counsel falls on the sword
and indicates that his punishment
strategy was not the result of
investigation but rather mere
assumptions, has counsel provided
ineffective assistance of counsel?
No. Not here.
Facts. Defendant shot and
killed a man who once dated his
girlfriend. Defendant got word that
his future victim was eating dinner
at a restaurant, and he went there
to confront him. The defendant
described the events transpiring
inside the restaurant as follows: there
was a commotion at the victim’s
table, defendant knew the victim
carried a gun, defendant drew his
weapon as a warning “in an effort to
de-escalate the situation,” the victim
tried to pull his own gun, defendant
shot the victim twice aiming low to
avoid killing him, the victim drew
his gun between shots. Defendant
fled and evaded apprehension for
the next ten years while selling

drugs. The trial court instructed the
jury on self-defense but refused an
instruction on the law of threats as
justifiable force under Penal Code
§ 9.04. After the jury convicted
the defendant of murder, counsel
sponsored defendant’s two older
brothers as punishment witnesses.
They both testified that they thought
he would do well on probation.
Defendant filed a motion for new
trial challenging the effectiveness
of his attorney in investigating
punishment witnesses. Defendant’s
trial counsel provided an affidavit
explaining that he believed the only
other witnesses were people who
knew he had been selling drugs for
the last 10 years, knew he was on
the lam for murder, or people who
hadn’t heard from him for 10 years.
However, trial counsel admitted:
(1) he had made “conclusory
assumption[s],” (2) he failed to
investigate, (3) his decisions were
not based on trial strategy, and (4)
his presentation of the defendant’s
brothers as witnesses was a rushed
decision. Defendant attached 20
character witness affidavits to his
motion for new trial.
Analysis 1. Penal Code §
9.04 provides that a threat using
a weapon does not constitute
deadly force if the sole purpose of
making such a threat is to create
an apprehension that the actor will
use deadly force if necessary. This
is not an independent defense, but
rather a mechanism to raise simple
self-defense in a deadly weapon case
and avoid the heightened burden
of establishing a deadly force
self-defense. The statute’s express
limitation that the actor’s purpose
be one of causing apprehension is
not when the defendant actually
used deadly force.
Analysis 2. “If a witness had
not had contact with Appellant
during the ten years in which he
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VOICE FOR THE DEFENSE

39

was a fugitive, then that witness’s
testimony was likely to be viewed
by a jury as stale and uninformed.
If a witness did have contact with
Appellant while he was a fugitive
for ten years, then a jury was likely
to view that witness as a bad judge
of character.”
Concurring
(Yeary,
J.).
The majority only finds that the
defendant failed to show harm
arising from purported ineffective
assistance of counsel. However, trial
counsel “has not been shown to
have performed deficiently in this
case.”
C on c u r r i ng ( Sl au g hter,
J.). “Because the jury was also
instructed on the law of provocation
here, an instruction under Section
9.04 was needed to inform the jury
that Appellant’s conduct in pulling
out his weapon did not necessarily
make him the first aggressor and
may be justifiable as self-defense.”
Nonetheless, the trial court’s failure
was harmless.
Comment. I think it assumes
too much to conclude without
evidence that each of defendant’s
20 witnesses knew defendant had
been evading arrest for 10 years. It
is an equally large assumption to
conclude witness who knew about
defendant’s fugitive status “would
likely also know about other bad
acts committed by Appellant while
on the run from the law.”
Ex parte Hicks,
No. WR-93,188-01
(Tex. Crim. App. 2022)
Issue & Answer. When a
defendant pleads guilty to attempted
forgery of a $100 bill and it is later
determined the $100 bill is real, is
that defendant entitled to actual
innocence relief? No.
Facts. The State charged the
defendant with forgery. Defendant
pled guilty to attempted forgery
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and the trial court sentenced him to
180 days confinement in state jail.
Five years later the Secret Service
notified everyone that the $100 bill
he possessed was actually a real $100
bill. Defendant filed a writ of habeas
corpus alleging actual innocence.
The trial court found defendant
actually innocent.
Answer. “To prevail in a claim
of actual innocence when no
constitutional violation is alleged,
the applicant must show by clear
and convincing evidence that
no reasonable juror would have
convicted him in light of the new
evidence.” The offense here is not
forgery but criminal attempt. A
person commits criminal attempt
when he performs an act amounting
to more than mere preparation but
fails to commit the target offense.
Criminal attempt punishes people
with forbidden objectives who fail
due to a factual impossibility (e.g.,
attempting to pick an empty pocket,
attempting to kill with a non-lethal
poison). The evidence showed that
defendant believed the $100 bill was
fake and intended to use it as though
it were real. While defendant is not
actually innocent, he is nonetheless
entitled relief because his plea was
involuntary. It was made without
“sufficient awareness of the relevant
circumstances.”
Dissenting (Yeary, J.). The
defendant did not raise “involuntary
plea” as a grounds for relief. The
only issue before the court was
actual innocence. And if the crime
can be committed regardless of
the nature of the $100 bill, then
defendant having not known the
$100 bill was real is not even a
circumstance which is relevant to
the voluntariness of his plea.
Comment.
The
court
distinguishes the instant fact
pattern—one where the defendant
had
misapprehension
about

underlying facts relevant to guilt—
from recent cases in which the court
denied relief upon complaints about
evidence the State had not disclosed.
The misunderstanding of the parties
in the instant case went to the basic
premise of the prosecution and was
not merely a piece of information
which would have been useful in
evaluating the strength of the State’s
case.
1st District Houston
State v. Moreno,
No. 01-19-00861-CR(Tex. App.—
Houston [1st Dist.] 2022)
Issue & Answer. This scenario
involves a multi-charge prosecution
where the State obtained a conviction
and sentence on a single charge and
then let the remaining charge linger
for seven years while the defendant
was in prison. With this period
of delay, was it proper for the trial
court to grant defendant’s motion
to dismiss on speedy trial grounds
despite the defendant never making
a speedy trial demand? Yes.
Facts. The State appealed the
order of the trial court granting
defendant’s motion to dismiss on
speedy trial grounds. The timeline
of the case was as follows:
•

•

April 2012: the State
indicted the defendant
for aggravated assault and
possession of controlled
substance. The defendant
remained
incarcerated
pending trial after an
unsuccessful request to
reduce his bond.
September 2012: counsel
requested a competency
evaluation.
This
was
followed
by
several
additional requests over
the next 15 months by
both the State and defense
counsel. Ultimately a jury
determined defendant was

•

•

•

•
•
•

•

competent to stand trial in
December 2013.
January 2014: the first trial
setting on the possession
charge. This date was
rescheduled after counsel
moved for new trial on
competency.
April 2014: the jury trial
on the possession charge
was held. A jury found him
guilty, and the trial court
assessed punishment at 33
years. Defendant appealed.
September
2015:
the
court of appeals found
defendant’s appeal frivolous
and affirmed the trial court’s
judgment. Around the same
time the district clerk asked
the prosecutor about the
still-pending assault charge.
The prosecutor informed
the district clerk that he was
aware of the case, and they
were waiting on nothing
in particular before they
requested a bench warrant.
Summer
2018:
TDCJ
granted defendant’s parole
on the possession charge.
October 2018: the trial
court set defendant’s assault
charge for an appearance.
January 2019: trial court
appointed new counsel
after previous counsel’s
withdrawal. The State
moved to hold defendant’s
bond insufficient citing
frustration with TDCJ who
should not have released
him with the instant assault
case still pending. The trial
court placed the defendant
back into custody with a
$25,000 bond. Defendant
posted the $25,000 bail.
July 2019: defendant moved
to dismiss the prosecution
for denial of speedy trial.

•

The trial court reset the
August 2019 trial date to
November 2019.
November 2019: the trial
court held a hearing and
granted the motion to
dismiss on speedy trial
grounds.
Defendant
presented testimony from
the director of a recovery
center who had become
close with the defendant
and who shared his
observations of stress and
anxiety over the newly
revived prosecution.

Analysis. The remedy for a
denial of speedy trial is dismissal.
The issue is analyzed under the
factors set forth in Barker v. Wingo:
(1) length of delay, (2) reason for
delay, (3) assertion of right, (4)
prejudice. No one factor is necessary
or sufficient to the evaluation. Here
the delay between indictment and
trial was seven years—six years
longer than is generally necessary to
trigger the Barker inquiry. Here the
State is to blame for all of the delay
after the competency proceedings.
Both of defendant’s charges were
set for trial on the same day and
the State failed to proceed on the
instant assault charge. The State
offered no explanation for this, nor
did they show post-trial diligence
to prosecute him on the second
charge. After the clerk nudged
the prosecutor about the case, the
case “still lingered on the docket
for another three years.” The State
argued the instant prosecution
was impacted by the pendency of
the appeal in the possession case,
but the State made no connection
between the assault charge and the
possession charge. See State v. Davis,
S.W.3d 688 (Tex. App.—Austin,
2017)(pending appeal in connected
case may justify delay if sufficiently
connected). The State was, at best,

unconcerned with the instant
prosecution while the defendant was
in TDCJ. Defendant’s anxiety and
sleep loss attributed to the delay in
the State’s prosecution was sufficient
to find some prejudice existed. On
the other hand, defendant, who was
represented by counsel for the seven
years of delay never demanded a
speedy trial and only demanded
that the case be dismissed upon the
State reinstituting the prosecution.
This weighed heavily against the
defendant, but ultimately the
significant length of delay was
sufficient to affirm the trial court’s
dismissal.
2nd District Fort Worth
Walton v. State,
No. 02-20-00036-CR
(Tex. App.—Ft. Worth, 2022)
Issue & Answer. When the State
alleges a defendant committed an
offense through reckless conduct,
Code of Criminal Procedure
Article 21.15 requires the State to
allege the acts relied upon which
constitute such recklessness. When
the State alleges acts of recklessness
as required by statute, do the acts
of recklessness become part of the
elements of the offense against
which sufficiency of the evidence is
judged? No.
Facts. The State charged
defendant in three indictments
with unlawful restraint and two
charges of aggravated assault. After
using cocaine, defendant asked his
girlfriend to speak with him in the
cab of his truck. When she got in the
truck, he sped off and told her they
were both going to die. Defendant
drove erratically and dangerously.
His girlfriend asked him to let her
out and tried to flag other drivers for
help. Eventually defendant ran a red
light and crashed his vehicle. Police
officers made contact and asked
him if he was under the influence.
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Defendant responded that he had
“dabbled in cocaine.”
Analysis. Defendant argues that
because Texas Code of Criminal
Procedure Article 21.15 requires
the State to allege the acts relied
upon to constitute recklessness,
the hypothetically correct jury
charge—a standard against which
evidentiary sufficiency is judged—
must also include said acts. However,
the enhancing element of unlawful
restraint is “[r]ecklessly exposing a
victim to substantial risk of serious
bodily injury,” and this “is a resultof-conduct element.” Variances
between pleading and proof in the
case of result-of-conduct elements
are immaterial and thus need not
be included in the hypothetically
correct jury charge analysis.
Comment. I find the question
raised here interesting. It’s true that
indictment allegations which would
give rise to an immaterial variance
do not become elements of the
offense under the hypotheticallycorrect-jury-charge standard. But if
the legislature requires the State to
allege a specific manner and means,
should this change things? I’m not
sure the Court of Criminal Appeals
has addressed this. Admittedly,
I didn’t look that hard, though. I
get exhausted thinking about the
unnecessary complexities of “what
are the things the State had to prove”
under Texas sufficiency of evidence
jurisprudence.
3rd District Austin
State v. Curipoma,
No. 03-22-0032-CR
(Tex. App.—Austin, 2022)
Issue & Answer. Can you file a
pre-trial writ of habeas corpus and
obtain relief in a county separate
from where a prosecution is
pending? Yes.
Facts. Habeas applicant is a
person charged with misdemeanor
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criminal trespass in Kinney County,
near the border of Texas and
Mexico. When the State arrested the
applicant, they detained him in a state
prison for “migrant processing” for
four months without arraignment.
This was a feature Governor
Abbott’s ongoing Operation Lone
Star orders. Defendant filed a
writ of habeas corpus in Travis
County. The Travis County District
Attorney responded to the habeas
application by recommending that
the district court grant relief. An
acting assistant county attorney
for Kinney County appeared and
demanded to represent the State
in the proceeding. The district
court sustained objections to the
Kinney County Attorney acting
as representative of the State and
granted habeas relief. The Kinney
County Attorney filed this appeal.
The Defendant moved to dismiss.
Analysis. “The State has only
one, indivisible interest in a criminal
prosecution: to see that justice is
done. Although different lawyers
may have different views about how
the law should be shaped to achieve
that goal, that does not give them
different interests. And the State
is not permitted to take different
positions in the same lawsuit.”
Habeas corpus is primarily criminal,
and its procedures are governed by
Article 11 of the Code of Criminal
Procedure. Though the applicant’s
criminal case is pending in Kinney
County, his application was still
proper in Travis County. Article
11.09 provides that a criminal
defendant “may” apply for habeas
in the county where his criminal
case is pending. This is permissive
and not mandatory. With venue
being proper in Travis County,
Articles 2.02 and 11.39 of the Code
of Criminal Procedure provides
authority to the local district
attorney to represent the State.

“Accordingly, we conclude that the
[Kinney] County Attorney—who
did not represent the State in Travis
County District Court habeas
proceeding and who may not take a
different position than the District
Attorney did as to the same habeas
application—was not authorized
to bring this appeal on behalf of
“the State” from the order granting
habeas relief.”
Comment. Watch this case.
Governor Abbott has instituted
abject lawlessness along our
border. There are vigilante posses
capturing people who look like
undocumented immigrants. Jails
are holding people without any
lawful authority, save for the
Governor’s emergency orders. They
are holding individuals longer than
what the maximum sentence would
permit for the offenses they are held
on. The filing of a writ of habeas
corpus in a different county separate
from the underlying prosecution
is not only commensurate with
the strength of the writ of habeas
the founders intended under the
Texas Constitution, but also the
circumstances under which it
should be appropriate.
4th District San Antonio
The Fourth District Court
of Appeals in San Antonio did
not hand down any significant or
published opinions since the last
Significant Decisions Report.
5th District Dallas
The Fifth District Court of
Appeals in Dallas did not hand
down any significant or published
opinions since the last Significant
Decisions Report.
6th District Texarkana
The Sixth District Court of Appeals
in Texarkana did not hand down any
significant or published opinions since
the last Significant Decisions Report.

7th District Amarillo
In re Schreck,
No. 07-21-00198-CR
(Tex. App.—Amarillo, 2022)
Facts. The trial court appointed
counsel to represent defendant in
October 2021. Within a few weeks
both defendant and appointed
counsel sought to terminate
representation. The trial court
granted the request. In January
2022, defendant requested new
counsel and also filed a motion to
recuse the trial judge. The regional
administrative judge appointed a
senior judge to hear the recusal. The
senior judge appointed counsel for
the limited purpose of the recusal
hearing. Days later that attorney
moved to withdraw. The senior judge
then appointed a second attorney for
the limited purpose of the recusal
hearing. The recusal proceedings
were ongoing when defendant
filed the instant writ of mandamus
seeking: (1) appointment of counsel
in the underlying criminal case, (2)
an order instructing the regional
administrative judge to order
recusal, and (3) vindication of his
due process and equal protection
rights. At some point it appears
defendant also moved to recuse the
senior judge hearing the motion to
recuse.
Holding. Until the motion
to recuse is resolved, there is not
a trial judge to appoint counsel,
the mandamus petition is moot.
Defendant’s request for mandamus
directed at the senior judge is
similarly improper. Mandamus
is proper upon an unreasonable
refusal to rule on a motion, but
here the refusal was an effective
denial because it was requesting
something the recusal judge could
not grant: appointed counsel in the
underlying criminal case. Based on
these resolutions, defendant’s due
process and equal protection claims
are without merit.

Comment. I read this opinion
in the voice of John Lithgow (Lord
Farquaad). Try it. It’s more fun.
8th District El Paso
The Eighth District Court of
Appeals in El Paso did not hand
down any significant or published
opinions since the last Significant
Decisions Report.
9th District Beaumont
Walker v. State,
No. 09-20-00011-CR (Tex. App.—
Beaumont, 2022)
Issue & Answer 1. Is a statute
rendered unconstitutionally vague
by failure to define “pecuniary
interest?” No.
Issue & Answer 2. Is a trial
court required to give the definition
of “value” in its charge to the jury if
the relevant statute provides such a
definition? Probably / harmless.
Issue & Answer 3. The Code
of Criminal Procedure requires
restitution pronounced as part
of a defendant’s sentence. Is a
restitution order proper when the
trial court issued it more than 30
days after sentencing, but when
the trial court notified the parties
during sentencing that it intended
to determine the appropriate
restitution on a later date and
assess it as a term and condition of
probation? Yes.
Facts. A jury convicted the
defendant of submitting fraudulent
invoices causing the school district’s
CFO to execute “a document”
affecting the “pecuniary interest” of
the school district in the amount of
$200,000 or more. To the indictment
the State attached a check from
the school district for $1,285,064
made payable to the defendant’s
electric company. Defendant filed
a motion to quash challenging:
(1) insufficient notice by virtue of
failing to also attach the alleged

fraudulent invoices, and (2) facial
and as-applied constitutionality
of the relevant statute for failing
to define “value” and “pecuniary
interest.” The trial court denied the
motions and the case proceeded
to jury trial. Evidence showed that
the school district’s CFO requested
documentation on defendant’s
invoice after it appeared he was
requesting reimbursement for
materials he did not pay for. It
appeared defendant had used
materials he already owned at the
time of his contract and created
fake invoices for reimbursement.
Defendant claimed that the
reimbursement documentation was
immaterial because his contract
agreement did not incorporate
the need for receipts and invoices.
After conviction the trial court
conducted a punishment hearing
and sentenced the defendant to ten
years of probation. At the sentencing
hearing the trial court indicated the
need for a subsequent hearing on
terms and conditions of probation.
After 30 days had expired the trial
court held this final hearing on
restitution and defendant argued
that the trial court’s jurisdiction to
order restitution had expired. The
trial court overruled defendant’s
objection and ordered restitution as
a term and condition of probation.
Analysis 1. A statute is
unconstitutionally vague if it fails to
give a person of ordinary intelligence
a reasonable opportunity to know
what conduct is prohibited. In
this analysis the court must give
plain meaning to undefined terms.
When a defendant raises a facial
challenge to the statue, he must
prove the statue is unconstitutional
in every application. Though the
term “pecuniary interest” is not
statutorily defined, it has a plain
and understandable meaning:
an interest in money. And here
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that requirement was met by the
State’s showing of a fraudulent
invoice submitted for materials the
defendant never purchased. The
school district had a financial stake
or pecuniary interest in paying a
reasonable charge for its contract
work.
Analysis 2. “The failure to
give an abstract instruction [or
definition] is reversible only when
such an instruction is necessary to a
correct or complete understanding
of a term in the application part of
the charge.” Defendant requested
the trial court to instruct the jury
on the definition of value under
Penal Code § 32.02. The statutory
definition would have incorporated
the concept of loss rather than
the more amorphous concept of
“pecuniary interest.” But nothing
in the record showed that the jury
could not have determined the
requisite amount of pecuniary
interest lost by the school district,
thus the failure to include the
definition for value was harmless.
Analysis 3. “There are two
scenarios in which it is appropriate
for an appellate court to delete a
written restitution order: (1) when
the trial court lacks statutory
authority to impose the specific
restitution order; and (2) when the
trial judge is authorized to assess
restitution, but the evidence fails to
show proximate cause between the
defendant’s conduct and the victim’s
injury. Article 42.01 requires a
trial court to impose restitution
as part of the original sentence.
Defendant challenges the timing of
the restitution order as issued not
in conjunction with sentencing.
However, the trial court indicated
that it intended to conduct a
restitution hearing when it imposed
the sentence, and nobody objected.
“[W]e conclude the trial court did
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not complete sentencing Walker
until [the restitution hearing was
held].”
Comment. I think I get where
the defendant is coming from here.
He essentially argues that the school
district was not financially harmed
because the defendant’s fraud
merely induced the school district
to pay for something the school
district would have had to pay for
anyway. So where is the “pecuniary”
loss here? Well, the statute says,
“pecuniary interest,” so I guess it
means the crime can be committed
in scenarios where the financial
transaction comes out even or
potentially where the victim even
gets a windfall. Seems odd.
10th District Waco
State v. Heath,
No. 10-18-00187-CR (Tex. App.—
Waco, 2022)
Issue & Answer. Did the
legislature intend to provide the trial
court with discretion to suppress
evidence that was not timely
produced when it amended Article
39.14 of the Code of Criminal
Procedure under the Michael
Morton Act? Yes.
Facts. “Approximately one week
prior to the fourth jury trial setting
in this proceeding, the prosecutor
discovered that there might be
a 9-1-1 recording related to the
alleged offense while interviewing
the victim’s grandmother in
preparation for trial.” The prosecutor
investigated and subsequently
obtained the recording from the
Sheriff ’s Department and turned it
over to the defendant. This occurred
six days before trial. The trial court
excluded the evidence. The State
filed an interlocutory appeal.
Analysis. The State argues
that the trial court’s exclusion
of the evidence was an abuse of
discretion because the prosecutor’s

failure to produce the 9-1-1 call
was not a “willful” violation of
Article 39.14. The requirement of
willfulness as a pre-requisite to
exclusion of late-disclosed evidence
was a requirement that predated
the Michael Morton Act. With the
Michael Morton Act, the legislature
added to the discovery statute an
element of timeliness: “as soon as
practicable.” Here the prosecutor
did not investigate what evidence
there might be in the possession of
law enforcement. As a result of this
failure, the discovery and production
of a 9-1-1- call came six days before
trial. This failed to satisfy this new
requirement of timeliness. Under
these circumstances suppression
was an appropriate judicial remedy.
Comment. This is an important
case on two fronts. First it highlights
the non-existence of a distinction
between what an assistant district
attorney actually possesses and
what might nonetheless be in the
possession of the State’s agents (i.e.
constructively possesses). Second, it
highlights the appropriate remedy
for the State’s failure to disclose.
It’s not a motion to order the state
to disclose. It’s a motion to exclude
evidence.
11th District Eastland
Jokel v. State,
No. 11-20-00087-CR (Tex. App.—
Eastland, 2022)
Issue. When dad locks son out
of the house that mom owns, son
tries to chop the door down with an
axe, but mom testifies at trial that
son had her consent to come into the
house, is defendant-son entitled to a
lesser included offense instruction
on aggravated assault? Yes.
Facts. The State charged the
defendant with burglary. The
defendant’s father testified that he
shouted at the defendant when

he saw the defendant working on
his truck in his barn. Defendant
reacted by threatening to kill his
father. Defendant’s father retreated
into the house and the defendant
tried to chop down the door with an
axe. Defendant was unsuccessful.
He gave up and walked away.
Appellant’s mother who owns the
house testified that the defendant
lives at the house and had her
consent to enter. The defendant
requested the trial court to instruct
the jury on the lesser-included
offense of aggravated assault. The
trial court denied the defendant’s
request. The jury convicted and the
trial court sentenced the defendant
to 35 years.
Analysis. Because the State
charged the defendant with burglary
with intent to commit an aggravated
assault, aggravated assault was at
least an elemental lesser-included
offense. It was an offense established
by proof of the same or less than
all the facts required to prove
the burglary. Here the defendant
needed only to show some evidence,
weak or strong, that rebutted an
element of the greater offense and
establishing the commission of the
lesser. That evidence came from the
owner of the house—his mom—
who testified that the defendant had
consent to enter this house.
Comment. “Appellant has
not challenged the sufficiency of
the evidence; therefore, we have
tailored our discussion to the facts
that are necessary to the disposition
of this appeal. . . . Appellant did not
enter the house and swing the axe at
him. Rather, when Appellant ceased
striking the back door with the axe,
he walked away from the house
and into the field that was behind
the barn.” Wink, wink, wink. And
by “wink, wink, wink” I mean “this
isn’t a burglary.” And by “this isn’t a

burglary” I mean there are actually
two reasons it’s not a burglary and
this case should have been reversed
and rendered on insufficient
evidence.
12th District Tyler
Brumfield v. State,
No. 12-21-00031-CR (Tex. App.—
Tyler, 2022)
Issue & Answer 1. The trial
court implemented a COVID-19
protocol requiring venire panel
members to wear masks and
socially distance. Did this protocol
violate the defendant’s right to a
fair trial such that the trial court
abused its discretion in denying the
defendant’s motion to continue?
Not answered. Issue not preserved.
Issue & Answer 2. The trial
court implemented a COVID-19
protocol which split the jury panel
into two groups, each convening
on separate days. Does this
protocol violate the exercise of the
defendant’s statutory right to a jury
shuffle? Probably not. Issue not
preserved.
Facts. Defendant drove a
U-Haul truck from Dallas to Tyler.
He claimed he was paid to drive
the truck and purchase a 4-wheeler
from a dealership with a check.
The dealership became suspicious
and called the police. When police
arrived, they determined that
U-Haul had reported the truck
stolen. At the time of the defendant’s
trial, proceedings were regulated
by the Texas Supreme Court’s
Emergency Orders Regarding the
COVID-19 State of Disaster. The
defendant raised constitutional
challenges to protocols requiring
venire panel members to wear
facemasks and social distance. The
defendant also filed a motion to
quash the jury panel challenging
the trial court’s protocol which split
the venire panel into two groups,

convened on separate days. The trial
court denied both challenges.
Analysis 1. The motion for
continuance was not sworn. It
preserved nothing for appeal.
Analysis 2. Article 35.11 of
the Code of Criminal Procedure is
the mechanism for a jury shuffle. It
provides that the trial court “shall
cause the names of all the members
of the general panel . . . to be placed
in a receptacle and well-shaken,
and the clerk shall draw therefrom
. . .” The Court of Criminal Appeals
has interpreted compliance with
this provision to require the parties
the opportunity to view the venire
seated in the courtroom in proper
sequence. Here, however, the
defendant never requested a shuffle,
so this Court cannot determine
whether the procedure impacted
defendant’s right to a shuffle. Nor did
the defendant argue on appeal that
he had the right to pick a jury from
a single panel. Finally, his argument
that the split-panel procedure
violated the Texas Constitution is
misplaced because a jury shuffle is a
statutory right.
Comment.
The
court’s
resolution of the defendant’s
argument
under
the
Texas
Constitution gives no analysis and
does not answer the actual issue
raised. Defendant claimed that the
Supreme Court’s Emergency Order
permitting trial courts to come up
with their own procedures for jury
trials violated the Separation of
Powers clause of Article II Section 1,
and Article I Section 28’s delegation
of authority to suspend laws to the
legislature.
13th District Corpus Christi/
Edinburg
Matew v. State,
No. 13-20-00062-CR (Tex. App.—
Corpus Christi-Edinburg, 2022)
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Issue & Answer. A judge
may set aside an indictment, plea,
and conviction upon successful
completion of probation. This is
known as judicial clemency. When
a person is a convicted felon at the
time he committed the offense of
felon in possession of a firearm,
but subsequently obtains judicial
clemency from the underlying
predicate felony offense, may he still
be convicted of felon in possession
of a firearm? Yes.
Facts. The state charged the
defendant with unlawful possession
of a firearm by a felon and unlawful
possession of body armor by a felon.
The defendant was on probation for
impersonating a public servant. The
impersonation charge served as
the predicate felony offense in the
instant unlawful possession cases.
While the State was prosecuting
defendant for felon in possession
of a firearm, a different trial court
in which predicate felony probation
was pending granted him early
termination and judicial clemency.
The defendant was discharged
“from all penalties and disabilities
resulting from the offense.” The
defendant filed a motion to quash
the felon in possession indictment
on the basis of his new non-felon
status. The trial court denied
defendant’s motion to quash, and a
jury subsequently convicted him. At
trial the defendant objected to the
admissibility of the newly dismissed
and newly set aside conviction for
impersonating a public servant.
He also requested the trial court to
instruct the jury on the necessity
of finding the existence of a “final”
conviction. The trial court overruled
defendant’s objection and denied
his jury charge request.
Analysis. The Court of Criminal
Appeals addressed a similar
scenario in Ex parte Jimenez, 361
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S.W.3d 679 (Tex. Crim. App. 2012).
Jimenez was convicted of unlawful
possession of a firearm by a felon.
Jimenez successfully overturned
his underlying predicate felony
conviction on a writ of habeas corpus
and then challenged his subsequent
felon in possession charge based
on his new non-felon status. The
Jimenez Court found that the felon
in possession charge should stand
because defendant was still a felon
at the time he possessed the firearm.
Defendant argues that the term
“conviction” is not defined in the
Penal Code, but in other places the
legislature implies that a conviction
is not always defined by what the
trial court pronounces at the end of
a prosecution. In certain statutes the
concept of conviction incorporates
the concept of finality. Sometimes,
a conviction is not final if a person
receives probation. Sometimes the
legislature specifically states that
it means to include offenders who
later received judicial clemency
within its definition of “conviction.”
The defendant argues that the
Legislature’s silence under the Penal
Code means that the Legislature
did not intend felon in possession
of firearm prosecutions where the
defendant is able to receive judicial
clemency on the predicate felony
offense before trial. But contrary to
these contentions, the concept of
conviction has a plain meaning: “the
act or process of judicially finding
someone guilty of a crime; the state
of having been proved guilty.”
14th District Houston
Sharif v. State,
No. 14-21-00038-CR (Tex. App.—
Houston [14th Dist.], 2022)
Issue & Answer. A felon can
possess a firearm five years after
being released from conviction,
but only in a “premises” that is his

home. If a felon lives in his vehicle,
can that constitute his home in
which he may possess a firearm. No.
Facts. The State prosecuted the
defendant for felon in possession
of a firearm. During a traffic stop
an officer located a gun inside
defendant’s vehicle. Defendant was
a convicted felon, but his felony
conviction was old enough that under
Texas law he was permitted him to
possess a firearm in “the premises
at which [he] lives.” The evidence
at trial, including testimony of the
defendant, showed that defendant’s
home was at his mother’s house.
Defendant nonetheless objected
to the trial court’s jury charge
defining “premises” as “a building
or portion of a building” and asked
that the trial court permit the jury
to construe the term according to
common usage.
Analysis. The evidence here
established that the defendant lived
at his mom’s house—not in his car.
“Even if the evidence conclusively
established appellant was living in
his automobile at the time of his
arrest, the evidence would still be
sufficient because the obvious intent
of the statute proscribing possession
of firearms by convicted felons is to
keep violent offenders from going
about with firearms.”
Comment. The court also
resolve defendant’s claim of jury
charge error in similar fashion.
Defendant requested the trial court
to refrain from defining “premises”
and instead permit the jury to
resort to its common usage. But
the dictionary defines premises
in nearly the same manner as the
trial court’s definition. It’s common
usage or common understanding is
that which the trial court gave it by
definition.
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