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New Orleans, LA
March 28
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TCDLEI Board Meeting
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San Antonio, TX

June 15
CDLP | PD Training
San Antonio, TX
June 15
CDLP | Capital Litigation
San Antonio, TX
June 15
CDLP | Mental Health
San Antonio, TX
June 16-18
TCDLA | 35th Rusty Duncan Seminar*
San Antonio, TX
June 17
TCDLEI Board, & TCDLA Exec. & CDLP
Com. Meetings
San Antonio, TX
June 18
Annual Members TCDLA Board Meeting
San Antonio, TX

July

.................................................................

July 1
TCDLA | Declaration Reading
Austin, TX
July 13
CDLP | Trainer of Trainers
S. Padre Island, TX
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TCDLA | Members Trip
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Houston, TX
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TCDLA Exec. & CDLP Committee Board
Meetings
Round Rock, TX
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October 13-14
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Ft. Worth, TX
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San Antonio, TX
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CDLP | Capital Litigation
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.................................................................
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TCDLA | Sexual Offenses
Dallas, TX
December 3
TCDLA | Executive Committee Meetings
Dallas, TX
December 3
TCDLA & TCDLEI Boards & CDLP
Committee Meetings
Dallas, TX
December 9
CDLP | 15th Jolly Roger w/ DCCLA
Denton, TX

Scholarship Information:
Texas Criminal Defense Lawyers Educational
Institute (TCDLEI) offers scholarships to seminars
for those with financial needs. Visit TCDLA.
com or contact desquivel@tcdla.com for more
information.

Seminars sponsored by CDLP are funded by the Court of Criminal Appeals of Texas. Seminars are open to criminal defense attorneys; other professionals who support
the defense of criminal cases may attend at cost. Law enforcement personnel and prosecutors are not eligible to attend. TCDLA seminars are open only to criminal
defense attorneys, mitigation specialists, defense investigators, or other professionals who support the defense of criminal cases. Law enforcement personnel and
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President’s Message
MICHAEL C. GROSS

Thank You

I

want to take this opportunity
to thank all of the hardworking people who are dedicating
their time and talents to making
TCDLA the wonderful organization
it is for our members. Each of the
committee chairs and members
have been such a great amount of
help for me during my time this
year as president.
These excellent TCDLA
committees are: Affiliate, Amicus
Brief Curiae, Awards, Budget
and Finance, By-Laws, Cannabis,
Capital Assistance, Client Mental
Health, Corrections and Parole,
COVID-19 Task Force, Criminal
Defense Lawyers Project, Diversity,
Justice & Inclusion, DWI Resource,
Ethics, Executive, Health and
Wellness, Indigent Client Defense,
ICC, Judicial Conduct, Juvenile,
Law School Students, Legislative,
Listserv, Long-Range Planning,
Media Relations, Membership,
Me m o B a n k , Ne w L aw y e r s ,
Nominations, Past Presidents,
Prosecutorial Conduct, Public
Defender, Reapportionment, Rural
Practice, Strike Force, Technology,
Transcript Database, Veterans,
Voice for the Defense, and Women’s
Caucus. I also want to include the
Texas Criminal Defense Lawyers

Educational Institute and local
Affiliate Criminal Defense Bars.
A l m o s t d ai ly, TC DL A i s
confronted with challenges from
various areas of concern. It is a
relief to know that I can refer
these challenges to our brilliant
committees knowing that I will
receive a collective consensus on
how to best tackle any given issue.
I always know that I will get the
most astute advice possible from
these outstanding individuals.
After obtaining the advice from a
committee, I then refer the issue to
our Executive Committee for their
input. I want to thank my Executive
Committee for their tireless and
wonderful guidance during my
presidency on the many issues
we have faced together. Heather
Barbieri, John Hunter Smith, David
Guinn, Jr., Clay Steadman, Nicole
Deborde Hochglaube, Jeep Darnell,
Betty Blackwell, David Moore,
David Botsford, Grant Scheiner,
Monique Sparks, and Paul Tu each
deserve our heartfelt thanks for
their dedication and contributions
to TCDLA. I am truly blessed to
have such wonderful support from
these individuals.
Last but not least, I want to
thank our hardworking TCDLA

staff and their excellent leader,
Melissa Schank. The number of
CLEs alone that are produced by
TCDLA keeps our staff working
long hours and oftentimes away
from home. Thanks so much for
your service to TCDLA. Melissa
is the leader that keeps all of this
running for TCDLA. Her fortitude,
experience, thoughtfulness, and
steady hand at handling the many
issues confronting TCDLA is
truly awesome. I cannot thank her
enough. The next time any of our
members are at a TCDLA function,
please take the time to seek out these
people and thank them for their
contributions to our wonderful
organization.
In the future, it is my hope that
our members who have not yet taken
part in our committees will take
the time to help our organization
continue to grow by dedicating their
time to committees or any other
part of our organization. Thank you.
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CEO’s Perspective
MELISSA J. SCHANK

“In life, it’s not where you go, it’s who you travel with.”
					—Charles Schulz

Fast and Furious

F

ebruary flew by. The month
started with seminars
during the Austin shutdown, led
by our fearless course directors
Rick Wardroup (Capital); Jani
Maselli Wood (Appellate); Teri
Zimmerman, John Shelburne, and
John Convery (Veterans); and Rick
Wardroup and Alyse Ferguson
(Mental Health). Special thanks to
all the speakers and attendees who
braved the weather and made this
event possible.
Next up was TCDLA’s Federal
Law & Gumbo. The excellent top‑
ics and speakers in New Orleans
kept the entire audience entranced
each day till 4:30 pm. Speakers
then lingered and met with attend‑
ees individually, and the questions
continued at length. You know it’s
good when no one leaves early on
a Friday! Course directors John
Convery and David Botsford hosted
a stellar lineup. (If you missed the
event, you can find it in the on-de‑
mand portion of our website.)
Of particular note was the
pre s e nt at i on of t h e TC DL A
Distinguished Service Award to Roy

6 VOICE FOR THE DEFENSE
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Barrera Sr., surrounded as he was
by a number of attending past pres‑
idents. It was such an honor to meet
a legend and listen to his stories. At
the age of 95, Roy still retains cli‑
ents and actively litigates, includ‑
ing in a recent criminal felony. He
may be the longest-standing crimi‑

nal defense attorney in the state, li‑
censed more than 70 years. In 2021,
Roy had two jury trials—one trial
to verdict and another ending in a
mistrial. He truly is one of our gen‑
tle giants.
The fun times did not end with
the seminar; this also included our
President’s Trip, hosted by Michael
Gross. His choice social events com‑
bined great times, delicious meals,
plus the camaraderie of our past
presidents, officers, lifelong mem‑
bers, and new faces. We spent four
days and evenings together and
really got to know each other and

catch up. The photos can’t begin to
show just how much fun we had!
Gene Anthes and Sean
Levinson from the Membership
Committee also put together a
rousing get-together: our first
Members Social Event Touring
the Cowboys Stadium. This was
a great idea to bring members
and families together to meet and
form relationships in a fun, relax‑
ing environment. The Membership
Committee has three more social
events planned this year: a Dallas
Stars Hockey game, a Texas Rangers
game, and a Wine Tasting—Austin
to Fredericksburg. We will be send‑
ing more details soon.
The month continued with an
Indigent Defense seminar in Dallas,
where Lynn Richardson assem‑
bled a talented lineup for an over‑
whelming turnout of attendees. This
event has always been popular due
to Lynn’s leadership and support.
In addition, we hosted two Juvenile
Training Immersion Programs. Bill
Cox and Kathleen Casey-Gamez
worked tirelessly with trainers who
prepared materials and a writ‑
ten curriculum designed specifi‑
cally for Texas. The series of small
group interactive programs—each

a different topic—proved to be a re‑
sounding success. The next one is
March 4 in El Paso on Adolescent
Development. The final program
of the series will be held virtually
on April 29, dealing with “The Role
of Counsel and Organization 101:
Managing the Juvenile Caseload.”
It must be noted that we have
worked closely with the grant on in‑
numerable related items. We want to

thank Judge Hervey and the Texas
Court of Criminal Appeals judges
in general for their continued sup‑
port for the education of criminal
defense attorneys and support staff.
We also held a successful Career
Pathways training to engage lawschool students, new lawyers, and
lawyers exploring a specialty or new
career. More than 40 criminal de‑
fense attorneys shared their expe‑
riences, career paths, local county
cultures, and norms—whether in
private practice, firms, or PD/MAC
offices. If you missed out, you can
still view this on the website.
TCDLA also joined with the
NACDL Foundation in a united ef‑
fort to fund TCDLEI scholarships.
We appreciate all our members who
contributed and/or attended. The
Texas Criminal Defense Lawyers
Educational Institute Board met to

prepare for the Rusty Duncan Silent
Auction as well as plan for the re‑
mainder of the fiscal year. Do you
have something you would like to
donate—artwork, vacation home,
jewelry, memorabilia? We welcome
anything!
The Future Indigent Defense
Leaders 3.0 class has been finalized,
March 2022
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and we will next turn to planning
travel to Gideon Core 101 in April.
If you didn’t get in this year, ap‑
plications will open up for 4.0 in
November. We had so many qual‑
ified applicants that TIDC and
HCPDO really had a hard time se‑
lecting candidates. The client-cen‑
tered focus was overwhelming,
listening to each applicant’s story.
Special thanks to those who as‑
sisted in the numerous interviews—
Thuy Le, Brandon Ball, Kathleen
Casey-Gamez, Bill Cox, and
Rick Wardroup. We have weekly

8 VOICE FOR THE DEFENSE
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planning meetings with these folks
as well as Geoff Burkhart and Alex
Bunin.
As Michael mentioned in
his article, many of our other
committees met this month. The
Awards Committee, for one, met
to select the recipients and research
candidates—itself quite a task! All
our committee volunteers should be
lauded, as they continuously look
for ways to provide services for our
members.
This month has indeed flown
by. I worked night and day to catch
up so I could enjoy my time spent
with members, whether traveling,
zooming, or on the phone. Time
flies when you’re having fun, and
enjoying what I do in life is its own
reward itself. Now time for March
Madness!

Editor’s Comment
JE E P DARNEL L

Baseball and Wind;
That’s Just Life

B

y the time y’all read this
we will be moving out
of February and into March.
This season brings me immense
happiness,
but
also
carries
incredible frustration. I love spring
because it means baseball is coming
back. Take Easter and Groundhog
Day, roll them into one and that’s
the day I embark on the annual trek
to Phoenix, Arizona. My Dad, my
little brother, and my two little boys
head over to watch Major League
Baseball’s Spring Training. Days
are spent watching sleepy baseball
games while enjoying the beautiful
weather and getting to spend
generally uninterrupted time with
my boys. But, for those of you in
west Texas (I’ll even count Lubbock
as part of that for these purposes,
although a map would prove each
of my friends up there to be wrong).
March means the god-awful, sandfilled wind that brings along all of
the dust anyone could ever bear, and
some we can’t. I hate the damned
spring winds. But, I suppose
that is life and it’s a little bit of a
microcosm of what we experience
pretty regularly. I don’t know of
many people, save for Derek Jeter

or Mickey Mantle (I’m a Yankee
fan), who probably experience the
highs that we do when we get twoword verdicts, especially in the
cases we’re supposed to lose. But,
I don’t know that most folks know
the pain of sitting next to someone
you’ve worked your butt off to save
only hear to the jury come back
with one miserable word. I suspect
maybe Jeter knew a pain close to
that feeling when the Yankees lost to
the Red Sox in ALCS after being up
three games to none, but at least he
didn’t have to get hit in the face with
the damn dust filled wind coming
out of the west at a million miles
per hour. Each issue I try to think
of what I can say that could possibly
reverberate with all of the criminal
defense attorneys in this State.
What ties bind us? Fortunately, or
unfortunately, I think the ties that
bind us are the extreme highs and
lows of our practice. Be kind to
one another because unless one of
us is friends with Derek Jeter, the
only people that truly know how
high and low we feel at work are the
brothers and sisters we encounter
in court, correspond with on the
Listserv, and see at CLEs and Board

meetings. Just like I know that only
my dad completely understands the
beautiful experience of rebirth that I
feel getting to spend days at baseball
games with my young sons. Also, I
know that only the men and women
of this organization completely
understand how I feel when I walk
a client out of a courtroom after a
hard-fought battle. Just the same,
only the folks of west Texas (yes,
even Lubbock) know how bad the
wind sucks in March, and only
the men and women who practice
criminal defense know what it’s like
to have your head caved in during
a defeat. Keep fighting brothers
and sisters. Rusty is just around the
corner.
Be safe,

March 2022
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Ethics and the Law
B E T T Y BL AC K WE LL

Is it ethical to charge a nonrefundable retainer?

T

he answer from the State
Bar’s Texas Center for Legal
Ethics is a definite “maybe”. There
are several Rules of Professional
conduct that cover attorney’s fees.
From the State Bar’s point of view,
the most important one, is that an
attorney must return any unearned
fee. Rule 1.15(d) of the Texas Rules
of Professional Conduct. The
problem for the attorney in charging
a non-refundable retainer, is that the
burden is on the attorney to prove
that the fee has been earned.
Some jurisdictions have
outlawed the practice of charging
non refundable retainers because
it deprives the client of the right to
change lawyers without suffering
monetary penalties.
If the attorney withdraws from
the case or is terminated, the amount
of the fee retained must be related to
the services performed, and if not, the
fee may be found to be unreasonable,
in violation of Rule 1.04(a) of the
Texas Rules of Professional Conduct.
Criminal Defense attorneys have
a particularly difficult time in drafting
contracts that will allow them to get
paid for the work that they perform.
Experienced attorneys know that it is
virtually impossible for an attorney
in our field to be paid after the case
is completed. Thus, the attorney
will want to be paid prior to the end
of the representation. We cannot
terminate our representation
without approval of the court and
therefore are at the whim of the
10 VOICE FOR THE DEFENSE
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judge assigned to the case. Once
we designate as attorney of record,
we can be required to complete the
criminal case through a jury trial
and the first appeal of any sentence,
even if unpaid by the client, if a judge
refuses to approve our motion to
withdraw. Rule 1.15(c)Texas Rules of
Professional Conduct.
This is probably the hardest
concept for most civil lawyers to
understand about our profession.
If they are unpaid, they can simply
notify the client that they will longer
do work for them. We do not have
that luxury. Most of the attorneys
who volunteer to serve on grievance
committees come from the civil side
and the concept of being paid prior
to work being completed, is foreign
to them.
Because of the very real
possibility of having to complete a
case without getting paid for our
services, utilizing a contract that
includes a non-refundable retainer
becomes tantalizing to the criminal
defense bar. But there are serious
issues that can land the lawyer in
trouble with the grievance system.
Opinion 391 sets out the
difference between a true retainer
and an advance fee. A true retainer
belongs to the attorney at the time
it is received because it is a fee to
secure the lawyer’s services and
remunerate him/her for loss of
the opportunity to accept other
employment. Opinion 431 says that
the lawyer must substantiate that

other employment will probably
be lost by representing the client.
Thus the burden is on the lawyer to
prove it is a retainer fee. Even then,
Opinion 431 goes on to say that if the
client discharges the attorney before
any opportunities have been lost, or
the attorney voluntarily withdraws,
then the attorney must refund an
equitable portion of the retainer.
Opinion 431 specifically says that a
fee is not earned simply because it is
designated as non-refundable. Cluck
v. Commission for Lawyer Discipline,
214 S.W.3d 736 (Tex. App. Austin
2007) came to the same conclusion.
The most recent opinion
concerning non-refundable
retainers is Opinion 611. The
question presented was whether
an attorney could charge a nonrefundable retainer that included
payment for services up to the time
of trial and then charge an additional
fee for trial. The answer was a clear
“NO”. This type of contract violates
the Rules of Professional Conduct. It
is in fact an advance fee. That is, it is
a fee for services not yet performed.
That means, that the fee has not been
earned by the attorney at the time it
was received, and because it belongs
to the client it must be deposited into
a trust account, Rule 1.14(a).
The Ethics committee went on
to say that there is no prohibition in
the Rules from an attorney requiring
a payment of a fixed fee at the
beginning of the representation. The
advance fee must be separated from

the attorney’s and placed in a trust
account and only transferred to the
operating account when it is earned.
After serving 6 years on the
State Bar’s Commission for Lawyer
Discipline, and 5 years as the Chair,
I do not recommend that criminal
defense attorneys use the words nonrefundable in their fee agreements. It
is simply a red flag for the state bar
and not worth the headache of going
through the grievance process.
Betty Blackwell has practiced
criminal defense for over 40 years and is
Board Certified in criminal law. She is a
Past President Texas Criminal Defense
Lawyer Association and in 2017 she was
inducted into the Texas Criminal Defense
Lawyer’s Association Hall of Fame. Governor
Richards appointed her to the Punishment
Standard Commission that rewrote the
Penal Code and Governor Bush appointed
her to the Committee to rewrite the Code of
Criminal Procedure. She is the author for
West Publishing, the Texas Practice Series
criminal forms and trial manual volume 7,
7A & 8. In 2005 she was appointed by the
State Bar President to the Commission for
Lawyer Discipline, where she served as the
chair of the committee for 5 years. In 2021
she was given the Distinguished Lawyer
award by the Austin Bar Association. She can
be reached at bettyblackwell@bettyblackwell.
com or 512-479-0149.

TCDLEI Memorializes, Fallen But Not Forgotten . . .
Charles Baldwin
Quinn Brackett
Peter Bright
Jack H. Bryant
Phil Burleson
Charlie Butts
Ward Casey
Byron Chappell
Emmett Colvin
Rusty Duncan
C. David Evans
Elaine Ferguson

C. Anthony Friloux Jr.
Jim Greenfield
Richard W. Harris
Richard ‘Race horse’ Haynes
David Hazlewood
Odis Ray Hill
Weldon Holcomb
Floyd Holder
W. B. “Bennie” House
David Isern
Hal Jackson

Knox Jones
Joe Kegans
George F. Luquette
Carlton McLarty
Ken Mclean
Kathy McDonald
George R. Milner
Roy Minton
Ebb Mobley
Brian E. Murray
Harry Nass
Anthony Nicholas

David A. Nix
Rusty O’Shea
Mike Ramsey
Charles Rittenberry
George Roland
Travis Shelton
Robert William Tarrant
Charles Tessmer
Doug Tinker
Don R. Wilson Jr.
To memorialize a loved one, email
rkeith@tcdla.com

Texas Criminal Defense Lawyers Educational Institute
March 2022
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Congratulations to Mark G. Daniel for his
reappointment to the Texas Forensic Science
Commission! TCDLA is proud to have one of our own
serve the great state of Texas! Exceptional work, Mark!
Outstanding work to Angelica Cogliano who won
her case, challenging the constitutionality of Operation
Lone Star. Ultimately, the state agreed that her client
(therefore all 2,000 defendants) deserve relief. Amazing
work, Angelica!
Kudos to David Lee Botsford on a recent 5th
Circuit victory! It deals with the affirmative defense of
the statute of limitations. Argued on December 8th,
reversal and remand to determine which of the 4 counts
may be barred by statute of limitations, and new trial
on any of the 4 counts that are not barred. Great work,
David!
Congratulations are in order for both Alex Bunin
and Gonzalo Rios, Jr., who have been appointed by

Governor Greg Abbott to the Governing Board of the
Texas Indigent Defense Commission for terms set
through February of 2023. Way to go, fellas!
Amazing work to Kathy Ehmann-Clardy and
Sean Bajuk who heard the sweetest words ever spoken
- NOT GUILTY, not once, not twice, but FIVE times.
They tried five cases to a jury in Somervell County,
working for three days on ABIFV, interfere 911 call,
criminal trespass, criminal mischief and theft. Kudos,
Kathy and Sean!
A job well done to appellate counsel, Alan
Bennett, for winning his trial in a Waco District Court.
Opinion affirmed the exclusion of evidence that was not
turned over by the State “as soon as practical”. Evidence
produced on the eve of trial was excluded...and his
ruling affirmed. Way to go, Alan!

State Bar of Texas - Rusty Duncan Scholarship Opportunities
The Criminal Justice Section of the SBOT has allocated monies for scholarships for
Rusty Duncan tuition (at the early-bird rate) and up to an additional $750 travel and
accommodations expense stipend. The Scholarships may also be used to attend the SBOT
Advanced Criminal Law seminar. The requirements:
• Request an application at 2022 Criminal Justice Section Scholarship Application.
• Applicants who have practiced 5 years or less will be given preference.
• Applicants may apply for both seminars, but only one scholarship per applicant will be awarded, regardless
of the number of seminars applied to.
• The SBOT Advanced Criminal Law scholarship may be used to attend the “boot camp” offered as part of
the Advanced Criminal Law seminar.
• Applicants must be a member of the Criminal Justice Section of the SBOT, or, in the alternative, may join
when they apply for the scholarship.
Deadline for applications is Friday, May 24, 2022, and recipients will be notified by May 31, 2022. You can
email questions to Dwight McDonald at Dwight.Mcdonald@ttu.edu.
12 VOICE FOR THE DEFENSE
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Chapter & Verse
AL L ISO N MATHIS

Hearsay III

A

h o y ! Z o u n d s ! Hw a e t !
Mo#$%@&er! You heard
me! It’s time to discuss my favorite
of all hearsay exceptions, the excited
g****mn utterance. Or, as the
TRE likes to put it: 803(2) Excited
Utterance. A statement relating to
a startling event or condition, made
while the declarant was under the
stress of excitement that it caused.
Excited utterances descend to
us from the amorphous res gestae
statements we discussed last month.
They’re one of the categories of res
gestae statements that were teased
out in the late 19th century when
people who do these things started
trying to clarify and define rules of
evidence.
Interestingly, an excited
utterance is admissible regardless of
whether the declarant is available.*
That means that Powers the Be think
of this as a particularly trustworthy
type of evidence- with or without
the ability to cross-examine the
declarant, with or without the proof
that the person seeking to have
the statement admitted searched
high and low for the declarant, that
superlative expletive is coming in!
The phrase courts use about this one
is “firmly rooted.” This is a “firmly
rooted” hearsay exception. Rooted in
what? Well, more on that in a second,
beloved.
Guys. Seriously. While I might
be credulous enough to believe that
in the heat of an assault, someone
wouldn’t think to shout out lies about
who the assailant was, I know for
sure that when I was a kid, I would
stand in the kitchen, slap my own

arm until it was red, and then scream
to my mom that my brother hit me.
I also have been aware of
cases where “under the stress of
excitement” meant a very, very long
time according to the prosecutor
trying to get the evidence in (and
according to the appellate courts
reviewing trial cases for error- see:
Zuliani v. State, 97 S.W.3d 589 (Tex.
Crim. App. 2003) (holding that a
statement made twenty hours after
an assault qualified as an excited
utterance).
In fact, critics much more
savvy and devoted than your
Darling Allison have noted that the
excited utterance exception runs
counter to the experience of many
female victims. A 1997 feminist
critique examined the documented
reactions of women to rape, and
noted that many rape survivors are
too disoriented, numb, afraid, or
ashamed to issue a prompt statement,
excited or otherwise. Instead, the
excited utterance exception seems
to describe best those who are
sufficiently confident of their power
to emit a prompt excited cry, and
who expect that their cries will be
taken seriously.
Orenstein, Aviva. “‘MY GOD!’:
A Feminist Critique of the Excited
Utterance Exception to the Hearsay
Rule.” California Law Review 85,
no. 1 (1997): 159–223. https://doi.
org/10.2307/3481013.
And it’s true that the excited
utterance exception was largely
based around what that old rascal
John Wigmore thought he would do,
or folks like him would do, in that
situation.

But the truth is that not even
the Wigmores and Roosevelts
usually respond that way to trauma.
Psychologists have researched this
very issue for years, and while we
might like to think that people won’t
actively invent lies while they’re being
traumatized, the more complicated
reality is that when people are being
traumatized, their brains are not
reliable reporters of events.
Research is clear that the fightor-flight response affects individuals’
perceptions of an event in ways
that may increase the likelihood of
mistakes. Because the amygdala
prioritizes safety and survival, quick
assessments and defensive judgments
prevail over deliberate and thorough
analyses. Thus, independent of reality,
people are more likely to perceive
threats, more likely to overestimate
the degree of threat, and more likely
to attribute ill-intent to others when
they are experiencing the fight-orflight response. Because stereotypes
and prejudices (consciously or
unconsciously held) facilitate fast
decision-making, individuals will also
tend to rely on them more heavily to
evaluate situations and the intents
of others; these sorts of perceptual
biases can also lead to errors in
judgments and decision-making and
in subsequent interpretations and
memories of the event. Steven BaickerMcKee, The Excited Utterance
Paradox, 41 Seattle U. L. REV. 111
(2017).
So all of a sudden this “firmly
rooted” hearsay exception has its
roots in…well. What do plants
usually have roots in?
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I think it’s time, vexatious
litigants, for us to start contesting
these rules. If you have an alleged
excited utterance, do your best to
demonstrate that the reliability of it
is suspect at best. It might be coming
in, but that doesn’t mean anyone has
to believe it. Use it as your chance
to pull in a memory expert who can
talk to the fact finder about why the
witness doesn’t have to be lying to just
be plain wrong. We can also use our
knowledge of how trauma cognition
works to advocate for excited
utterances we want to be admitted to
come in. We can talk about how the
stress of situations lasts longer than
courts have traditionally realized,
and we can emphasize that a person
doesn’t have to be visibly disoriented
to be responding to trauma.
*Except now we have Crawford v.
Washington, which changes all of this
in certain cases, and we will spend a
whole separate column discussing
Crawford and its ramifications.
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The Federal Corner
BR O C K B E N JAM IN

Plea agreement or not - You
can’t punish me for liking the
Yankees and not Red Sox!
United States v. Leroya Cozad, 2022
WL 16492 (10th Cir. Filed January 3,
2022)
he Court in this opinion
summarizes a concern defense
attorneys have- use a plea agreement or
plea to the indictment? This is a very
different calculus in Federal Court where
the judge does most of the “sentencing”
as compared to state court where the
prosecutors provide the agreed sentence.
In Cozad, the Court looked at
“whether under 18 U.S.C. § 3553(a)
it is unreasonable for a district court
to impose a harsher sentence based
on a defendant’s decision to plead
guilty without a plea agreement.” The
10th U.S. Court of Appeals tells us it is
unreasonable.

T

Facts of the Case
Ms. Leroya Cozad was indicted on
a single charge of aiding and abetting
the making of counterfeit currency. In
negotiations with the Government, she
offered to enter a guilty plea to four
(4) years-probation. The government
countered with a “low-end” guidelines
sentence. She chose to enter a guilty
plea to the indictment, without a
plea agreement. The probation officer
determined that guideline range was 24
to 30 months. Subsequently and prior
to sentencing, both parties submitted
sentencing memorandums. Ms. Cozad
sought probation and the government
sought the low-end of 24 months,
which is what it had sought during plea
negotiations.
The District Court rejected those
requests and sentenced Ms. Cozad to 27
months, the midpoint of the guidelines.

In explaining that decision the district
court stated:
I think sometimes there’s sort of an
implicit assumption that an individual is
entitled to a sentence at the low end of the
guideline range, but there is, of course,
no such right. And, in practice, one of
the factors I’ve used to lean against a lowend guideline range are defendants who
submit a plea without a plea agreement,
without the agreements that typically
happen in a plea agreement.
That’s certainly their right to plead
without a plea agreement, but they do
not have a right to a low end guideline
range sentence, and so it’s always been
my -- again this isn’t a hard-and-fast
rule by any means that I apply, but
it’s always been my practice to say if
someone agrees to a plea agreement, the
additional conditions that are obtained
in that, they’re entitled to additional
consideration, which is where I start at a
low end guideline range.
But in my calculation, without a
plea agreement, I have always started
with looking more at the mid-tier of the
guideline range, which is where I think
the guidelines initially envisioned that
courts would operate, and not giving
them the additional credit for actually
entering into a plea agreement to do that.
In this case, having thought about
it obviously since our hearing last week,
having looked through the briefs that
have been filed in this case since that
time, as well as additional information
I’ve received from the probation office
and going back through the report as
well, it’s my conclusion that, first of all,
Ms. Cozad has not shown demonstration
that entitles her to a variance from

the guideline recommendation of a
custodial sentence, and I cannot find
that that variance has been earned; and
secondly, in light of the matters that
I’ve just discussed overall, that a lowend guideline range sentence is not
appropriate. [Emphasis in Opinion)
Record cite at *2 Rec., vol. III at 42–44
(emphasis added).

Appeal
The Court began its analysis with
discussing that a defendant’s sentence
was reviewed for either procedural or
substantive reasonableness. The Court
focused on the fact that that the district
court “described its customary practice
of distinguishing defendant’s based
on the nature of their plea.” And also
that while the “district court made a
passing reference to ‘the agreements that
typically happen in a plea agreement,’
the court did not specify what those
agreements are.”
As we know, and the Court of
Appeals discussed, those agreements
can be appeal waivers and, fast track
type agreements. The Court began by
analyzing, the district court’s decision
under 18 U.S.C. § 3553(a) stating that
there were only four permissible factors
that could be considered by statute. And
while a court under 18 U.S.C. § 3661 is
told that “no limitation shall be placed
on the information concerning the
background, character and conduct of
a person…” That does not mean that all
information is relevant to a defendant’s
character.
The Court analyzed that the
defendant’s need for rehabilitation was
impermissible a factor under 18 U.S.C.
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§ 3582(c) See United States v. Story, F.3d
1241, 1247-48 (10th Cir. 2011) or even
worse, refusing to testify, in United States
v. Cabrera, 811 F.3d 801, 808-09 (6th
Cir. 2016) that Court held that a withinguidelines sentence was procedurally
unreasonable because it was based on
the defendant’s refusal to testify. The
Court pointed to several other illegal
considerations, such as prison sentences
for inability to pay restitution and as
Justice Stevens summarized in Rita v.
United States, 551 U.S. 338, 365 (2007)
for non-relevant factors, when he noted
that it would be “unreasonable for a
district court to give “harsh sentences
to Yankees fans and lenient sentences to
Red Sox fans.”
The Court then turned to Ms.
Cozad’s sentence and stated that it did
not see how the “fact of a defendant’s
open plea, standing alone, bears any
meaningful relationship to the §
3553(a) factors.” This was because a
plea agreement is a contract and either
party may reject the other party’s offer or
refuse to negotiate entirely.1 It continued
stating that the fact that the parties
failed to mutually agree, as here where
Ms. Cozad requested probation and
the government requested the low end
(of the properly calculated guidelines);
that failed contractual negotiation
and agreement is not something that
provides “insight into the defendant’s
character.” It also does not constitute one
of the proper reasons under the statute
to aid a district court in determining a
sentence to comply with §3553(a)- a
sentence that is sufficient, but not greater
than necessary. The court stated that
penalizing a defendant on the “absence
of a plea agreement alone is arbitrary.”
The government tried to go back
to the district courts use of the “other
agreements” that a plea agreement
may contain. The 10th Cir. has held
that a district court could consider a
negotiated appellate waiver because it
could show acceptance of responsibility
beyond the mere guilty plea. Think of
a defendant who failed a urinalysis or
violated some other item and is in need
of demonstrating to a court that he
1
This reminds the author of plea
agreements he has been offered in Midland that
propose receipt of acceptance in exchange for a
waiver of appeal in essence.
16 VOICE FOR THE DEFENSE

March 2022

wants to be committed to acceptance of
responsibility.
The Court continued though and
discussed that the cases that discussed
the appellate waiver in a plea agreement
as consideration, were, “fundamentally
different than the absence of an appeal
waiver in an agreement that never
happened and whose terms remain
purely hypothetical.”
The government’s next reason was
that without providing a benefit for
“uniformity purposes” and “additional
leniency” to individuals who use a plea
agreement, defendant’s would not have
a “compelling” reason to use a plea
agreement.. The Court explained that
the Government’s theory was based on
a false premise. Because a prosecutor
could always file additional charges or
seek aggressive interpretation of the
guidelines to provide a “compelling
reason”. See Fed. R. Crim. P. 11(c)(1)
(B),(C). Therefore, with the government’s
recommendation, a defendant who
refuses to a plea bargain would still risk
receiving a higher sentence in many
cases. Thus providing a “compelling”
reason to accept a plea agreement in
some cases.
Lastly, the Court looked at fast
track plea agreements. These are plea
agreements where the government
has provided an agreement with a
specific departure under §5K3.1 of the
United States Sentencing Guidelines.
The Sentencing Commission adopted
§ 5K3.1 at the direction of Congress,
which sought to incentivize early plea
deals by accommodating fast track
programs within the guidelines. In
the author’s experience these usually
provide anywhere for 1 to 2 points for
offenses like alien smuggling or illegal
re-entry. Fast Track Plea Agreements
reward defendants with the set reduction
by entering a plea usually prior to the
indictment and for waiving any pretrial
motion practice. The Court recognized
that these programs do not fit into the §
3553(a) factors, but do reflect Congress’
intent. In Cozad, the district court
placed its own expression of this intent,
where Congress had not spoken.

Conclusion
Ultimately this does not mean
that a defendant cannot receive a
harsher sentence if she enters a guilty
plea without a plea agreement; rather
a defendant cannot receive a harsher
sentence simply because she did not
have a plea agreement. Rule 11(c)
prevents a judge from entering into the
negotiations of a plea agreement. See
United States v. Carver, 160 F.3d 1266,
1269 (10th Cir. 1998). This does not mean
that the government cannot provide the
“compelling reasons” for a defendant
to choose a plea agreement, only that
the court cannot do so. Reflecting on
plea decisions in federal court, this
happens many times- role agreements,
acceptance recommendations-where
it may be at risk, and the hardest to
obtain, charge bargaining where a
charge is offered that does not contain
a mandatory minimum. These are some
quick examples of “compelling” reasons
that can be negotiated in a beneficial plea
agreement. However simply entering
into a plea agreement in a single count
fraud indictment may not provide any
incentive or “compelling reason” where
the government is recommending
the low end of a properly calculated
guideline. Here Cozad explains that
you should not be punished for solely
that act of acceptance and not taking a
benefit-less agreement.2
2 Benefit less appears to be the proper
spelling but the undersigned is choosing to use the
more meaningful spelling.

Brock Benjamin is the owner of
the Benjamin Law Firm in El Paso that
focuses on federal criminal defense
in New Mexico and Texas and state
criminal defense in Texas. He a director
for NMCDLA. Prior to opening the firm,
Brock was an assistant District Attorney in
El Paso, Texas and immediately following
law school was an associate doing legal
malpractice plaintiff ’s representation. His
former life consisted of jumping out of
planes in the 2d Battalion, 75th Ranger
Regiment. He’s an active private pilot and
enjoys trips with his family. He can be
reached at brock@brockmorganbenjamin.
com or 915-412-5858.
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Cell: ___________________________ E-mail : _____________________________________________________________________________
Phone: ___________________________ Fax :_______________________________________________________________________________

Payment Information (send to 6808 Hill Meadow Drive, Austin, TX 78736, or fax w/ credit card info to 512-469-0512)
q Check enclosed (payable to TCDLA)

q Credit card

Total: $___________

_________________________________________________________________________________________________________________________________
Credit card number
Expiration date
_________________________________________________________________________________________________________________________________
Name on card
Signature

Seminars sponsored by CDLP are funded by the Court of Criminal Appeals

March 2022

P071322

VOICE FOR THE DEFENSE

17

1971

Board of Directors & Officers
Nominees of 2022-2023
Swearing in June 18, 2022

Welcome, New Board Members!

Bobby Barrera
San Antonio

Molly Bagshaw
Houston

Jason Cassel
Longview

Joseph Esparza
San Antonio

John Gilmore
San Antonio

Sean Hightower
Nacogdoches

Cesar de Leon
Brownsville

Jani Maselli Wood
Houston

Dean Miyazono
Fort Worth

Mitchell Nolte
McKinney

Mario Olivarez
Corpus Christi

Mark Thiessen
Houston

Jessica Canter
Sequin

Lisa Greenberg
Corpus Christi

Jonathan Hyatt
Longview

Shane Phelps
Bryan

Rick Russwurm
Dumas

Patty Tress
Denton

Jennifer Zarka
San Antonio

Renewing Board Members
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From the Front Porch
M IC H AE L C R AW FO R D

Courage to Persevere

My Story
As I sit and ponder what to
write in this article, I am taken back
to a time in my life when earning a
living was as good as going to Las
Vegas, putting $500,000 on red of
the roulette wheel, and hoping that
I win. Farming for a living is as good
as gambling. This is my story.
The Past
Raised as a son of a share-crop
farmer in Eastern Central Texas,
I have my share of memories that
have shaped the man I am today.
You see, from an early age of seven,
my father put me to work driving
tractors, chopping weeds, hauling
hay, and feeding cows on the farm.
As a child I worked from sun up to
sundown. Sitting on a John Deere
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tractor through my teens I had a lot
of time to consider my future. Long
hours working beside grown men
with my hands. Real Blue-Collar
work.
I always wanted to be an
attorney. I felt at a young age
a desire to help people. More
especially, people who may not
be able to defend themselves, be it
from poverty, lack of education, or
upbringing. I was raised in a very
small rural community of 1300
people near the Trinity River. Even
to this day, the poverty level is still
around 70% of the population.
I graduated from high school
in 1988 achieving just about
everything you can in high school.
The work as a farmer’s son paid
off teaching me how to persevere

and never give up on my dreams.
Accepted to Texas A&M UniversityCollege Station, I joined the corps of
cadets. I stayed seven days and due
to homesickness, I withdrew and
went back to the farm.
Family
At the age of nineteen, I
married and soon had a family of
four children to raise. Adopting
my wife’s two daughters who were
three and four, and two sons born
by the age of twenty-two, with my
dreams on hold, I did what I knew
and returned to farming in 1990.
I farmed, enduring droughts in
1996 and 1998 that devastated
the crops and more precisely my
financial situation. Losing hundreds
of thousands of dollars due to the

weather is a hard pill to swallow.
I continued fighting the good
fight, farming, while raising my four
children. On September 11, 2001,
the world, and my life, changed
forever. The realization of my own
mortality sunk into my soul. For the
first time in my life, I no longer felt
safe in the United States. I realized
that the same country I grew up in
was not guaranteed to my children.
I felt fear, but more than fear, I felt
the desire to ignite my dreams of
becoming an attorney. And the
journey began.
Back to College
I earned an Associate’s Degree
from Navarro College in 1990. But as
you may know, a Bachelor’s Degree
is a requirement for law school. So,
I enrolled in an online program
through Texas A&M UniversityCommerce. I achieved a Bachelors
Degree in 2005 in Business. My
preparation for law school entrance
had begun. In the meantime, I
started the MBA Program at the
same University.
Getting Accepted to
Law School
There were days upon days I felt
like I was fighting windmills, like the
stories of Don Quixote. The LSAT, it
was a huge obstacle in my way, so
I enrolled in a LSAT Preparation
Course in Dallas. Driving 140
miles to Dallas and back home
daily I learned how to take the test,
and make a high enough grade to
apply for law school. I gathered my
reference letters and all other items
necessary to complete the one-stop
computer-based application process
to law schools. When my LSAT
scores came in, I anxiously sent out
admission requests to every law
school in Texas.
My first choice was SMUDedman School of Law. But I really

didn’t think I was smart enough to
get accepted, much less graduate,
from such a prestigious school. I
started receiving acceptance letters.
South Texas College of Law, Texas
Tech, Texas Wesleyan (now Texas
A&M University School of Law),
and lastly SMU. It was a no-brainer.
SMU here I come.
Law School
At the age of thirty-six, I
appeared on SMU Law Campus
eager, but terrified, of what was
to come. Remember, I am a
country-boy, shy, timid, afraid to
speak in crowds. Yet, I planned on
conquering my fears, and I did.
The night program is where my law
school career began. A maximum
course load of no more than nine
hours a semester. After the first full
year I petitioned the University to
allow me to attend full time. My
request accepted, I retired from
farming after seventeen-years, once
again a full-time student.
It was my goal to finish law
school in three years. Now mind
you, I finished the first year with
only eighteen credit hours. Summer
School, full-time Fall and Spring
semesters, I made the round trip of
one-hundred and forty miles a day
for two years. I always went home
daily so I could wake up, serve my
kids breakfast, and take them to
school. I look back on those three
years of law school and cannot
believe I actually succeeded and
graduated. Me, a country boy, a
share-croppers son, the first person
to go to college in my family.
Time to Work
After passing the bar exam I
hung my own shingle in my small
hometown of 1300 people. And
people came. I was alone running
a law office with no training other
than law school. I succeeded. I was
now “helping people.” Many who

could not help themselves. After one
year I moved my office to the county
seat. Seven years later I opened a
second law office in the county just
north of my home county.
Courage to Perform
When I have a bad day, I just
think about my children’s faces.
Seeing each one in my mind. I tell
myself “I have a mission to defend
the Constitution of the United
States of America to my best ability
with fairness to all.” The whole time
hoping I can make a difference for
my children’s future by defending
those who cannot fight for
themselves.
It has all been worth it. And I
wouldn’t change a thing if I had a
chance to do it again. My struggles
have led to my passion to perform
at the highest level. I now have six
children, four grown, and two boys
seven and eight years old. I thank
them for giving me the courage I
need to step out every-day against
the oppression of the government.
Owing the drive, perseverance, and
courage I muster up on a daily basis
to face adversaries, States Attorney’s,
Federal Attorney’s, and Courts to
my children. I do it for my children
with love in my heart.
I have saved clients lives from
life in prison. Helped families
fight for their children. Protected
innocent victims of abuse. All a part
of my “mission” to seek justice in
this world.
Michael J Crawford is Board
Certified in Criminal Law by the Texas Board
of Legal Specialization. His law practice
is primarily in Navarro, Ellis, and Dallas
Counties.
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Do’s and Dont’s of Being Second Chair
MI C H E L L E O C H OA

W

hether you are a seasoned attorney or a
new attorney, being a second chair comes
with its own unique challenges and pitfalls. However,
if done right, the experience of being a second chair
will be invaluable for all parties involved, including the
client. This article presents suggestions of things to do
and things to avoid doing as we advocate for clients as
a second chair attorney. One becomes a second chair
on a case in many ways, some of which include: new
lawyer needing trial experience to get on the wheel,
complicated case that calls for the assistance of a court
appointed second chair, retained lawyer with resources
to hire additional trial help, or even a seasoned attorney
helping our next generation of advocates develop trial
skills.
No matter the circumstances around a second chair
assignment the following steps should always be taken:
1.
2.
3.
4.
5.

Read the discovery;
Read the indictment;
Read the applicable statute(s);
File a designation of attorney; and
Have a meeting to decide exactly what help is
needed or what will be provided and establish
compensation if any.
First Chair Considerations

Expectations must be clear. This can look different
for everyone, and it can look different in every case. Do
you just want someone to hold your briefcase or bring
you water? Do you want a second chair to support
family members and coordinate witnesses during the
trial? Do you want your second chair to focus on the
client, fielding questions, explaining the process so you
can focus on the substantive trial issues? Do you want
your second chair to handle a specific witness or area
of law i.e.-experts or jury charge? Do you want your
second chair to make objections on the record, or just
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support you in crafting your objections? Do you want
your second chair to brainstorm a theory of the case
with you? Do you want your second chair to research
specific issues? If so, do you want a brief, case law, or
just an oral report back what they found? Do you want
them to review and or summarize medical records, or
CPS records? If so, how do you want the information
provided to you? Do you want them to prepare sample
direct or cross questions based on the records, do you
want sticky notes, or outlines? Giving the assignment
is just as important as how you want the assignment
completed. Do you want them to review media? If
so, what are they looking for? Are they watching
for redactions? Are they watching for incriminating
statements, exculpatory statements, extraneous
offenses? Are they time stamping and transcribing? Are
they just reviewing for due diligence purposes because
you have a ton of irrelevant media and need a heads
up if something important is there? Be very specific
about what you want them reviewing these records for.
Are you looking for other possible suspects, or witness
credibility issues? When using a baby lawyer, the more
direction you can provide, and the reasoning behind it,
the better results you will see in return. For example,
“I want you to read the CPS records, I am debating
between these two defensive theories—the complaining
witness is making it up, or some other dude did it. Note
each page and highlight the relevant portions that tend
to support one or the other theory. If you see another
pattern develop, such as parental alienation, note that
as well again, with pages and highlights. We will discuss
your review of the records in two weeks and based on
what we learn, I will decide which strategy is best for
the case.”
Most importantly give and receive deadlines. I have
had the unfortunate experience of not giving specific
enough assignments and deadlines in the past. It led

to more work for me on each case and added a level of
frustration that was not necessary if I had spent more
time at the beginning discussing the assignment and
clarifying my expectations. I ended up having to do
review all CPS records before trial and in another case,
I ended up having to deal with a forensic expert on a
phone dump at the last minute. As Brene Brown would
say, paint done! 1
My last big take away no matter what chair you are
serving as is to bring a code book to trial and use it. One
of the most memorable experiences I have had with
this suggestion was as a second chair. We invoked the
Rule at the beginning of evidence and then there was
an issue whether the expert needed to be excluded. My
first chair did not have their code book. I knew what the
Rule was, but I had no idea where it was. We frantically
combed the one code book we had in the courtroom,
and I painstakingly learned that the rule governing
witness exclusion is TRE 614, and experts are excluded
from the rule.
Being a second chair as a less
experienced lawyer
Watch the jury, opposing counsel and the Judge.
During voir dire, take notes of attitudes and demeanors
of jurors. The lead attorney is going to be focusing
on time constraints and making sure the areas of law
that are important to the case are covered. They need
your eyes and ears to see the jury from a different
perspective. During trial, the lead attorney will be
focusing on the witness so they might not be able to
read the jury or opposing counsel at the same time.
Observe and supply feedback to lead counsel. Don’t be
afraid to pass the lead attorney notes with questions or
comments. Do you think another question should be
asked? Does something need to be clarified? If you did
not understand something you can bet the jury did not
get it either.
Don’t show up late to court if you are sitting at
counsel table. The jury is watching you; act accordingly.
Stay off your phone. The jury has been instructed to be
off their phones you should as well. Take notes. Track
exhibits, number of the exhibit, comments, objections,
which witness it was offered through and whether it
was admitted. I once leaned over and asked my second
chair if the witness said what I thought they had said,
and my second chair was not paying attention or taking
notes. Infuriating. Ask the first chair if you can get
them anything at lunch, and debrief with them after
1 Brene Brown, Dare to lead: Brave Work. Tough Conversations.
Whole Hearts. “Paint done means not just assigning a task but explaining
the reason-clarifying how the end product will be used. Providing color and
context—the purpose, not just the mechanics. Sharing the reason for a task
helps uncover expectations and stealth intentions, cultivates commitment and
contribution, and facilities growth and learning.”

court at the end of the day. Act like part of a team. You
are not just sitting second chair to get felony qualified.
You should be sitting second chair to help the client.
Do not second guess the trial theory. Trials are stressful
enough; lead attorneys do not need back seat drivers in
the courtroom.
Being a second chair to a less
experienced lawyer
Again, have that first meeting to discuss what roles
each of you will have. Don’t take over as the senior
attorney. Your job is to guide and teach. Remember the
saying “If you give a man a fish, you feed him for a day.
If you teach a man to fish, you feed him for a lifetime.”
Mistakes made by the first chair attorney are okay if
they do not rise to the level of ineffective assistance of
counsel. Mistakes and struggles are how we learn.
Watch how they navigate and use technology
in the courtroom. I am a flip chart and sharpie kind
of girl. Watching the young lawyers in my office use
power points during voir dire has helped me develop
and grow as an attorney. Focus on deferring to the first
chair for decisions and strategy calls. For example, I
was recently in trial in county court as second chair and
the prosecutor kept asking me questions, like would
we stipulate to priors. I had to be mindful that it was
not my case. I know what I would do, but I wanted the
prosecuting attorney to have that conversation with
the first chair attorney. Remember there is also an
emotional element to trying cases. They might need a
little more support and feedback from us while gaining
trial experience. Remind them that this is hard work,
and everyone makes mistakes, that is why we call it
the practice of law. Finally, balance any constructive
criticism with specific compliments on their skills and
successes as appropriate. If your feedback is professional
and helpful, a young lawyer is more likely to take it to
heart. Then, your efforts contribute to developing the
advocacy skills of a less experienced lawyer.
Michelle Ochoa joined the Public Defender
Program with Texas RioGrande Legal
Aid in 2011, where she currently serves
as a managing attorney (and felony trial
attorney) in the Beeville office. One of her
proudest accomplishments was the successful
litigation of the Martinez case. She currently
serves on the Board of Directors for TCDLA
(and serves on the women’s caucus and the
awards committee). Michelle has served as a TCDLA course director
for two different CDLP seminars in Corpus Christi, TX. Michelle
also serves as a mentee in the inaugural class of the Future Indigent
Defense Leaders. Prior to becoming a Public Defender, Michelle was
in private practice working in criminal defense in Corpus Christi and
surrounding areas. After attending law school at St. Mary’s University,
she worked for several years in the District Attorney’s Office of Nueces
County. Originally from Carrollton, TX, she earned her bachelor’s
degree from The University of Texas at Austin and taught high school
government prior to entering law school. Michelle is a proud parent of
an amazingly autistic son Matthew.
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Celebrating the 59th Anniversary
of Gideon’s Day
March 18, 2022 marks the 59th anniversary
of the landmark case, Gideon v. Wainwright.
The United States Supreme Court published a
monumental unanimous decision that states are
required under the Sixth Amendment of the U.S.
Constitution to provide counsel to defendants in
criminal cases who are unable to afford their own.
On this day, we should pause. Let us remember
the people we serve.
Join public defender offices across the
country in celebrating the anniversary of this
decision on Friday, March 18, 2022. Spend the
day or even just an hour to reflect on the opinion,
the differences it has made, and the work still yet
to do. Don’t forget to pat on another on the back
and thank each other for all of the hard work
that goes into being a public defender or courtappointed attorney. You deserve it!

$20

Ways to Celebrate on March 18th:
• Watch the documentary, “Defending Gideon: A
Documentary”, available on YouTube
• Watch “Gideon’s Army”, available on Amazon Prime
• Watch “Strong Island” available on Netflix
• Watch an episode or two of “Time: The Kalief
Browder Story”, available on Netflix

Represent
with a
Gideon
shirt of your
own! Order
online at
tcdla.com or
call 512.478.2514
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• Discuss feel-good cases or stories with family or
colleagues
• Watch “Gideon’s Trumpet” available on Amazon Prime
• Discuss feel-good cases or stories with family or
colleagues
March 2022

Tips for Public Defenders &
Indigent Defense
MA R K A. ME LC H O R, J RYAN C RISL E R,
& R AC H E L C RISL E R

P

racticing law is hard, regardless of who your
client is. However, representing indigent clients
adds an additional layer of complexity that increases the
difficulty for both the client and the lawyer representing
them. These complexities, combined with the additional
challenges brought by COVID-19, necessitate that
we pull all the resources we can to lessen our clients’
burden as much as possible. To that end, here are five
tips that attorneys who represent indigent clients can
use to improve their overall situations.
1. Electronic Monitoring Cost – CCP 17.43
Often on serious cases, a judge will order electronic
monitoring, or, during a bond hearing, a judge might
insist on electronic monitoring as a condition for
lowering a bond. We all know that paying the deposit
and fees on such a device can be a more significant
hurdle for clients than paying the bond in the first
place, especially when electronic monitoring costs are
compounded with supervision fees and drug testing
fees. However, the Code of Criminal Procedure
provides an avenue to make this hurdle a little easier to
clear. As always— with all things— your mileage may
vary depending on your jurisdiction and the particular
judges you practice in front of.
Tex. Code Crim. Proc. Art. 17.43 allows for

electronic monitoring fees to either be paid directly by
the defendant or set as a reimbursement fee. See Tex.
Code Crim. Proc. Art. 17.43(b). If you can successfully
argue for the fee to be set as a reimbursement fee
instead of being paid directly and are granted relief,
your client can get out of jail and avoid the additional
financial hardship. Secondly, if the case ends up being
dismissed, your client will likely avoid paying any of the
reimbursement fees. However, if the case DOES end up
pleading, Tex. Code Crim. Proc. Art. 42A.652(b) is what
you should remember. This statute allows the judge to
waive the reimbursement fees “if the judge determines
that payment of the reimbursement fee would cause
the defendant significant financial hardship.” See Tex.
Code Crim. Proc Art. 42A.652(b). Of course, it is
advantageous to you to provide as much documentation
of your client’s financial difficulty as you can.
2. Ability to pay inquiry – CCP 42.15
This is a particularly underutilized part of the
indigent defense tool kit. Tex. Code Crim. Proc. Art.
42.15 indicates that a judge should be conducting an
ability-to-pay inquiry in regards to fines and court fees,
and it provides a way for fines and fees to be partially
or completely waived. Under this statute, a judge can
determine that your client has the resources to pay
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and can order them to: (1) pay the entire amount
immediately; (2) pay the entire amount at a later date; or
(3) pay the entire amount in installments. Conversely,
the judge can also find that your client does NOT have
the resources to pay and order the same conditions
as (2) – (3) above (either in full or a partial amount).
Additionally, the judge can order your client to satisfy
what is owed via performing community service hours.
Further, the judge can use a combination of all of these
to allow your client pay what they owe. You can even go
one step further and argue, utilizing Tex. Code Crim.
Proc. Art. 42.15 in combination with Tex. Code Crim.
Proc. Art. 43.091, for a full waiver of fines and court
costs.
3. Multiple Court Cost – CCP 102.073
If a court tries to double dip on you and attempts
to collect more than one court cost fee, Tex. Code
Crim. Proc. Art. 102.073 is your bread and butter. Tex.
Code Crim. Proc. Art. 102.073 states that “in a single
action in which a defendant is convicted of two or
more offenses or of multiple counts of the same offense,
the court may assess each court cost or fee only once
against the defendant.” See Texas Code Crim. Proc.
Art. 102.073. Of particular note in this statute is the
fact that it states “criminal action” and not “criminal
episode.” Some courts may conflate the two and try to
assess multiple court costs when they should not. This is
exceptionally important to pay attention to because the
court’s inappropriate application of this statute could
cost your client hundreds of dollars.
4. Proper clothes for trial, via clothes closet or
other means
Certainly, this is old hat for many of you, but some
things bear repeating: the clothes our clients wear can
change the jury’s perception of them. It’s the reason
why we don’t try cases with our clients in orange jump
suits. Dressing appropriately is important from the
moment you walk into the courthouse for trial until
the very end. Even when first entering the courthouse,
perspective jurors begin sizing up your client. They
are judged constantly: from the hallway, through voir
dire, and then finally from the jury box. If your client is
wearing a pair of ancient jeans and a t-shirt because that
is all they can afford, the jury doesn’t understand this
as a manifestation of your client’s poverty. Rather, they
perceive your client’s clothing as a reflection of a person
who doesn’t care enough about his situation to put on
a polo and decent pair of shoes. A clothes closet is the
best resource we defense attorneys can access to address
this problem. If you have a Public Defender’s Office, see
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about partnering them with the local defense bar to put
together something that everyone can use.
A clothes closet requires a dedicated space and not
all places can pull this off effectively. There are, however,
other options for making sure your client is dressed
appropriately. One option is to go to the judge and
discuss the issue with them. Ask for a modest clothing
allowance to put on an attorney payment voucher at
the end of the trial. Finding some appropriate decent
looking clothing at a thrift store can be done cheaply,
and you will find many judges are more than willing
to pay out a few bucks to reimburse you for this. Also,
in jurisdictions where judges are a bit more on the
tightfisted side, local defense bars can set aside a bit
of money for a fund that helps support appropriate
courtroom dress. However, you have to do it, there are
options available. Your client showing up appropriately
dressed can make the difference in getting a two-word
verdict.
5. And finally – fight…
Of course, we always fight for our clients, right? But
sometimes we lose track of the more subtle and important
ways to fight for them. It’s important to remind judges,
ADAs, probation officers, and anyone else involved in
the criminal justice system that programs like drug
court, DWI court, pre-trial interventions, and deferred
adjudication are not just meant for rich people. Lowincome citizens should NEVER be priced out of a better
resolution to their case. Fight by reminding people of
this at every opportunity. No good is accomplished for
anyone when our clients are set up for failure. Pushing
back against post-conviction financial injustice is the
only way we can prevent indigent clients from being set
up for failure.
Mark Melchor is an Assistant Public Defender
at the Fort Bend County Public Defender’s
Office. He is the former Juvenile Probation
Officer turned attorney. He is a graduate of
South Texas College of Law Houston and
serves as an executive board member for the
Fort Bend County Criminal Defense Attorneys
Association. He is most known for being a local
grill master. He can be reached at mark.melchor@fbctx.gov.
J Ryan Crisler is a 2012 graduate of the
University of Arkansas Little Rock, Bowen
College of Law. He settled in Houston after
spending some time teaching in Hengyang
City, Hunan Province, China. He has been
employed at the Public Defender’s Office in
Fort Bend County since 2017. In his free time
he enjoys properly made Mai Tai’s, spending
time with his wife and her family in Arizona, and cats, of which they
have four, Sassafras, Padraig, Fuxing, and Winry.

 INSTANT ON-LINE SR-22 
(PROCESSED and PRINTED in as little as 5 MINUTES!!!)

www.conceptSR22.com

AN ABSOLUTELY FREE SERVICE FOR YOUR FIRM
A revolutionary new way to provide the Texas SR-22 that will save you and your staff valuable
time while also saving your clients money. No more waiting for your client to get that SR-22 to
your staff, it’s always readily available at your fingertips.
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Why Diversity Matters
TH U Y L E

B

usinesses, non-profit organizations, and
government agencies have been creating
diversity and inclusion divisions in the past decades,
due to recognition that the demographics of the U.S.
have changed. Texas is a minority-majority state, with
African Americans being the largest minority group,
according to the 2020 U.S. Census. If an organization
wishes to continue to grow and succeed into the next
millennium, issues of diversity and inclusion must be
addressed.
For a criminal defense attorney, understanding
issues relating to race, diversity, and inclusion can help
one be a better lawyer. Here is why.
Race in the Criminal Justice System
One cannot be a good criminal defense attorney
and not be aware of issues involving race and racial
bias in both policing and the criminal justice system.
Over-representation of Black men in the criminal
justice system is well documented. Black men make up
approximately 13 percent of the male population, but
make up to 35 percent of those incarcerated. One in five
Black people born in 2001 is likely to be incarcerated,
compared to one in 10 Latino people and one in 29
white people, according to a 2019 Vera Institute of
Justice report1. More than 70 percent of the people
currently on Texas’ Death Row are Black or Hispanic,
according to the Texas Department of Criminal Justice
January 2022 report2. A good defense attorney must
1 Incarceration Trends in Texas. (2019). Vera Institute of
Justice. https://www.vera.org/downloads/pdfdownloads/state-incarcerationtrends-texas.pdf
2 Gender and Racial Statistics of Death Row Inmates. (2022). Texas
Department or Criminal Justice. https://www.tdcj.texas.gov/death_row/dr_
gender_racial_stats.html
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understand the discrimination faced by many in the
communities of color in order to understand why
the criminal justice system is in its current state. It’s
important to understand the historical and systemic
racism that exists in these institutions to understand
why your client was pulled over, why your client was
searched, and how your client’s race plays in their case
and/or sentencing. To ignore the racial aspects involved
in policing and the bias that has been studied and
documented to exist in the criminal justice system, may
cause an attorney to fail in preparing for their case.
Understanding Race and Diversity
will Help You Understand Your Client
If the pandemic has reminded us of anything, it’s
that we are social creatures. And social creatures have
a need to be understood and heard. For many clients
from communities of color, their attorney may appear
to be vastly different than themselves in comparison.
We may not look like them, talk like them, or even
live in similar neighborhoods. These things may cause
a client to build walls and see us as untrustworthy. To
build rapport and trust, we must show these clients that
we empathize with them and want to understand their
story and history. To do this, we must be truly open
to listening with an ear towards understanding. I often
represent black clients and have been accused of being
biased against them, on multiple accounts, because of
the historical tensions between the Asian and African
American communities. I could deny that such tensions
exist or say that those things were in the past. But if I
did that, it would invalidate what my client has said and
the fear they are feeling having me as their lawyer. By
acknowledging that these tensions exist, I open a door

towards a conversation that will help guide me to the
fears and anxieties my client has about their case. My
acknowledgment also opens my client up to tell me the
goals they have for their case. Attorneys are oftentimes
more counselors-at law than attorneys-at law.
Understanding Race and Diversity
Will Help You in Trial
Most attorneys practice in major cities. All the large
cities in Texas are minority majority. That means more
jurors from communities of color are part of our jury
pool than in prior decades. We miss an opportunity to
connect with the jurors if we do not acknowledge that
race has played a critical part in their life experiences.
Bias, race, and racial bias are in the forefront of many
jurors’ minds in the wake of cases such as George
Zimmerman, George Floyd, and Ahmaud Arbery.
As a lawyer, you must address how the police are
viewed by communities of color to understand how
your trial may be affected in instances where the main
witness is a police officer. For some communities, the
police have been known to threaten and harass their
own. For others, there’s a fear of police because they’re
from other countries, where the police are corrupt and
brutal. An attorney must understand the racial and
cultural dynamics of these communities. You will not
connect with your jurors, and therefore not help your
case, if you are not aware of and do not discuss these
issues with the jurors beforehand.
We are Here for You
Discussions of race and racial bias can be scary
and emotional. People are afraid of being called racist,
stupid, or uncaring. However, the first step towards
understanding is the desire to learn. Our members at
the Diversity, Justice, and Inclusion Committee are here
to help answer your questions without judgment. There
are no stupid questions if you’re asking to learn and
understand. We want to have this dialogue with you to
help you be a better lawyer, as well as a better TCDLA
member. Monique Sparks and myself are the co-chairs
of this Committee. Reach out to us anytime. Let’s talk.
Thuy Le has been practicing criminal law
for more than 15 years in Houston. She was
a prosecutor in Harris County before going
into private practice. Her legal work has been
profiled by a series of articles in the Houston
Chronicle that was nominated for the Pulitzer
Prize. Ms. Le is an enthusiastic traveler,
having been to more than 40 countries and territories. She is an avid
animal lover and fosters cats and dogs.
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I love LawPay! I’m not sure why
I waited so long to get it set up.
– Law Firm in Ohio

Trusted by 50,000 law firms, LawPay is a simple, secure
solution that allows you to easily accept credit and
eCheck payments online, in person, or through your
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Trust Payment
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favorite practice management tools.

POWERED BY

22% increase in cash flow with online payments
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Vetted and approved by all 50 state bars, 70+
local and specialty bars, the ABA, and the ALA
62% of bills sent online are paid in 24 hours

Data based on an average of firm accounts receivables increases using online billing solutions.
LawPay is a registered agent of Wells Fargo Bank N.A., Concord, CA,
Synovus Bank, Columbus, GA., and Fifth Third Bank, N.A., Cincinnati, OH.

Get started at
lawpay.com/tcdla
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Staff Highlights: Seminar Clerk
Jessica Steen
Title: Seminar Clerk
Native State: Texas
Zodiac Sign: Scorpio
Favorite Color: Sea-foam Green
Loves: hiking nature trails and quilting
Interesting Fact: She has had pet reptiles since age six
Jessica Steen is currently studying at ACC for general studies, with the hope

to transfer to a university in order to continue her studies in forest and
wildlife management. She has participated and staffed countless Girl Scouts
and Boy Scouts events, holding a variety of positions, which include secretary work, accounting,
administration, and training. At TCDLA, Jessica works on mailing publications and merchandise to
members, and packs materials for seminars. In her downtime, she can be found chilling with her
animals or starting a new quilting project.
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Outcry Statements:
ARTICLE 38.072, C.C.P. Part 1
J. C R AIG JE T T

I

n child abuse cases the “outcry statement” of a
child witness may be admissible into evidence
pursuant to Article 38.072, C. C. P., which establishes an
exception to the hearsay rule of exclusion. Bays v. State,
396 S.W.3d 580, 585 (Tex. Crim. App. 2013); Martinez
v. State, 178 S.W.3d 806, 811 (Tex. Crim. App. 2005);
Dorado v. State, 843 S.W.2d 37 (Tex. Crim. App. 1992);
Dority v State, 631 S.W.3d 799, 791 (Tex. App.-Eastland
2021); Gibson v. State, 595 S.W.3d 321, 326 (Tex. App.–
Austin 2020); Prince v. State, 574 S.W.3d 561, 571 (Tex.
App.–Houston [1st. Dist.] 2019); Hines v. State, 551
S.W.3d 771, 780 (Tex. App.–Ft. Worth 2017); Alberts v.
State, 302 S.W.3d 495, 504 (Tex. App.–Texarkana 2009,
no pet.). It permits the introduction into evidence of an
out-of-court statement of a child complainant which,
in typical criminal or civil litigation, would be barred
as hearsay. Bays v. State, supra at 585; Gibson v. State,
supra; Prince v. State, supra. Testimony of an outcry
witness about a complainant’s outcry is not expert
testimony, but is admissible hearsay testimony about
the facts of the case. Schmidt v. State, 612 S.W.3d 359,
367 (Tex. App.-Houston [1st Dist.] 2019, reh. denied,
pet. ref ’d).
A. Requirements
In the prosecution of any sexual offense involving
a child, prohibited sexual conduct, sexual performance

of a child, or an assaultive offense against a child, the
prosecution may use as evidence of guilt, statements
made by an alleged child victim who is younger than
14-years of age or is disabled. To be admissible, the
following conditions must be present:
1. The statement was made by the child against
whom the offense was allegedly committed;
2. The statement was made to the first person,
18-years of age or older, other than the defendant,
to whom the child made a statement about the offense;
3. The statement must describe the offense in some
discernible way and not be merely a general allusion
that something in the area of child abuse is going on;
4. The adverse party must be notified 14 days prior
to the beginning of the trial of the name of the
outcry witness and be provided a written summary
of the testimony of the outcry witness;
5. The trial court finds, in a hearing conducted
outside the presence of the jury, that the statement
is reliable based on the time, content and
circumstance of the statement; and
6. The complainant testifies or is available to testify
in court or in any other manner provided by law.
Art. 38.072, Sec. 2, C.C.P.; Sanchez v. State, 354
S.W.3d 476, 484-85 (Tex. Crim. App. 2011); Dority v.
State, supra; Prince v. State, supra; Nino v. State, 223
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S.W.3d 749,752 Tex. App.–Houston [14th Dist.] 2007);
Robinett v. State, 383 S.W.3d 758 (Tex. App.–Amarillo
2012). Article 38.072 applies to outcry statements made
by a child (under 18-years of age) who was the victim of
sexual contact or abuse prior to age 14. Olivera v. State,
2009 WL 3740781, *7 (Tex. App.–Dallas 11/10/09, pet.
ref ’d); Cordero v. State, 444 S.W.3d 812 (Tex. App.–
Beaumont 2014). Prior to September 1, 2009, Art.
38.072 applied to child victims twelve-years of age or
younger. Acts 2009, 81st Leg., ch 710, Sec. 1, 2, eff.
September 1, 2009.
A seventeen-year-old victim is a “child” for purposes
of Article 38.072, so a seventeen-year- old cannot be an
outcry witness, even though the seventeen-year-old may
be an adult for other criminal law purposes. Gutierrez
v. State, 630 S.W.3d 270, 278 (Tex. App.-Eastland 2020,
pet. ref ’d 2021). A person who has not attained the age
of eighteen-years cannot be an outcry witness. Nino v.
State, 223 S.W.3d 749 (Tex. App.- Houston [14th Dist.]
2007). Where the victim of an aggravated sexual assault
of a child charge is eighteen-years of age or older when
she makes her outcry statement, the outcry testimony is
not admissible under Article 38.072. Cordero v. State,
844 S.W.3d 812 (Tex. App.-Beaumont 2014, pet. ref ’d).
An outcry witness must be eighteen-years of age or
older. Prieto v. State, 337 S.W.3d 337 S.W.3d 918 (Tex.
App.-Tyler 2011); Bargas v. State, 252 S.W.3d 876, 894
(Tex. App.-Houston [14th Dist.] 2008).
Illustration: In Zarco v. State, 210 S.W.3d 816 (Tex.
App.–Houston [14th Dist.] 2006), a police detective
was determined to be the proper outcry witness in
an indecency with a child prosecution, although the
child complainant first told her cousin about the abuse.
However, the cousin was not 18 years of age at the time
the complainant made her statements, and the testimony
indicated that the detective was the first person, 18
years of age or older, other than the defendant, to whom
the complainant made a detailed statement about the
offense.
Illustration: In Harvey v. State, 123 S.W.3d 623,
(Tex. App.–Texarkana 2003, pet. ref ’d.), the testimony
of victim’s boyfriend as to the content of victim’s outcry
statement to him, that her step-father had sexually
assaulted her when she was twelve-years old, should
not have been admitted in a child sexual assault case,
because the victim did not make the outcry to her
boyfriend until after her eighteenth birthday.
Illustration: In Shaw v. State, 122 S.W.3d 358 (Tex.
App.–Texarkana 2003), a handwritten note by a child
victim that the defendant had sexual contact with her,
was not admissible in an aggravated sexual assault
34 VOICE FOR THE DEFENSE

March 2022

prosecution as an outcry statement under the Article
38.072 because the victim testified she wrote the note
after she told everybody, and the victim testified she did
not give the note to her mother, but rather, her mother
found it.
Illustration: Article 38.072 outcry statements may
not be presented by means of a recording but must be
presented by the first person to whom the child makes
a statement about the offense charged. Bays v. State, 396
S.W.3d 580, 591-92 (Tex. Crim. App. 2013).
Since outcry testimony may only be about the
offense charged, any testimony about conduct that
occurred prior to the effective date of §21.02 (continuous
sexual abuse of a child) cannot be the subject of outcry
testimony. Bays v. State, supra at 585 (the outcry statute
permits the first person to whom the child made a
“statement about the offense” to testify). The statement
made by the child victim must describe the alleged
offense. Art. 38.072, §2(a), C.C.P.; Mata v. State, 2016
WL 859037 (Tex. App.-Austin). The outcry statute does
not apply to a collateral matter or extraneous offense.
Beckley v. State, 827 S.W.2d 74, 78 (Tex. App.–Ft. Worth
1992); Linney v. State, 401 S.W.3d 724, 780 (Tex. App.–
Houston [14th Dist.] 2013, pet. ref ’d); Chapman v.
State, 150 S.W.3d 809, 816 (Tex. App.–Houston [14th
Dist.] 2004, pet. ref ’d 2005).
The burden is on the State, as the proponent of the
evidence, to satisfy each element of the predicate for
admission of evidence pursuant to Art. 38.072. Rosales
v. State, 548 S.W.3d 796, 806 (Tex. App.–Houston [14th
Dist.] 2018); Long v. State, 800 S.W.2d 545, 548 (Tex.
Crim. App. 1990); Vinson v. State, 252 S.W.3d 336, 340
n.15 (Tex. Crim. App. 2008). If the State presents such
evidence, the burden shifts to the defendant to rebut
that evidence. Eldred v. State, 431 S.W.3d 177, 183 (Tex.
App.-Texarkana 2014). “The provisions of article 38.072
are mandatory and must be followed for the outcry
statement to be admissible over a hearsay objection.”
Bays v. State, supra at 591 (the statute’s explicit content
and procedural requirements are mandatory, even
though they may at times result in admission of a less
detailed statement of the child.); Hines v. State, 551
S.W.3d 771, 781 (Tex. App.–Ft. Worth 2017) (the proper
outcry statement is not determined by choosing the
most detailed statement); Robinett v. State, 383 S.W.3d
758 (Tex. App.–Amarillo 2012) (same); Owens v. State,
381 S.W.3d 696 (Tex. App.–Texarkana 2012) (same);
Elder v. State,132 S.W.2d 20 (Tex. App.-Ft. Worth 2004)
(same); Thomas v. State, 1 S.W.3d 138 (Tex. App.Texarkana 1999) (same); Reynolds v. State, 227 S.W.3d
355 (Tex. App.-Texarkana 2011) (same); Long v. State,

800 S.W.2d 545, 547 (Tex. Crim. App. 1990) (holding
that outcry witness’s testimony is only admissible as a
statutory exception to the hearsay rule if its procedures
are followed); If the trial court overrules a hearsay
objection without complying with the provisions of
article 38.072, the trial court has committed error.
Rollins v. State, 2010 WL 1568473 (Tex. App.–Houston
[1st Dist.] 2010, pet. ref ’d).
Where a trial court commits error by admitting
hearsay testimony that does not comport with Article
38.072, an appellate court will not reverse unless the
failure to comply with the requirements caused harm.
Rollins v. State, supra at *6; Bays v. State, supra; Prestiano
v. State, 581 S.W.3d 935, 946 (Tex. App.–Houston
[1st Dist.] 2019). A trial court’s decision to admit or
exclude evidence under Art. 38.072 is reviewed for an
abuse of discretion. Garcia v. State, 792 S.W.3d 88, 92
(Tex. Crim. App. 1990). “The erroneous admission of
evidence becomes harmless error if other evidence
proving the same fact is properly admitted elsewhere,
or the evidence comes in elsewhere without objection.
Land v. State, 291 S.W.3d 23, 28 (Tex. App.–Texarkana
2009, pet. ref ’d); . . .; see Brooks v. State, 990 S.W.2d
278, 287 (Tex. Crim. App. 1999).” Prince v. State, 574
S.W.3d 561, 574 (Tex. App.–Houston [1st Dist.] 2019).
Testimony of an outcry witness is subject to a limiting
instruction at the defendant’s request. Smith v. State, 40
S.W.3d 147, 150 (Tex. App.-Texarkana 2001)
B. Outcry Witness
The outcry witness is the first adult to whom the
child makes a statement about the offense. Robinett
v. State, 383 S.W.3d 758 (Tex. App.–Amarillo 2012);
Prince v. State, supra at 571; Dority v. State, supra at 792.
The first person to whom the child made a statement
cannot be the outcry witness if the person did not
hear, does not remember, or did not understand what
the child was saying. Foreman v. State, 995 S.W.3d 854,
859 (Tex. App.-Austin 1999, pet. ref ’d); Dority v. State,
supra at 792. To qualify as “outcry evidence,” the child’s
statement must constitute more than a general allusion
that sexual abuse has occurred. Rather, the statement
must describe the offense in some discernable manner.
Lopez v. State, 343 S.W.3d 137, 140 (Tex. Crim. App.
2011); Garcia v. State, 792 S.W.2d 88, 91 (Tex. Crim.
App. 1990); Hines v. State, 551 S.W.3d 771, 781 (Tex.
App.-Ft. Worth 2017); Bargas v. State, 252 S.W.3d 876,
894 (Tex. App.–Houston [14th Dist.] 2008); Owens v.
State, 381 S.W.3d 696, 702 (Tex. App.–Texarkana 2012).
Illustration: In Elder v. State, 132 S.W.3d 20 (Tex.
App.–Ft. Worth 2004), pet. ref ’d, cert. denied, 544

U.S. 925, habeas corpus denied, 2007 WL 2191333,
the child’s mother was determined to be the outcry
witness where the child made statements to her that
the defendant “stuck his weenie” into her mouth, and
“licked her privates,” had told her “boys can do that,”
had touched her breast and had taken pictures of her
with her panties off, which was more than mere allusion
that something in the area of child abuse had occurred,
even though the child later told the case manager some
details she had not mentioned to the mother.
However, the decisions are not consistent as to
what constitutes a “discernible manner.” Several courts
have held that the proper outcry witness is the first
adult to whom the complainant tells “how, when and
where” she was assaulted. Hanson v. State, 180 S.W.3d
726 (Tex. App.–Waco 2005, no pet.); Muzolf v. State,
2016 WL 2842066, *1-3 (Tex. App.–Dallas 05/10/16);
Rodgers v. Sate, 442 S.W.3d 547, 552 (Tex. App.–Dallas
2014, pet ref ’d); Mitchell v. State, 381 S.W.3d 554, 55960 (Tex. App.–Eastland 2012, no pet.); Sims v. State,
12 S.W.3d 499, 500 (Tex. App.–Dallas 1999, pet. ref ’d);
Brown v. State, 381 S.W.3d 565, 571 (Tex. App.-Eastland
2012). In Mata v. State, 2016 WL 859037,*2 (Tex. App.–
Austin 03/04/16), where the defendant was charged
with continuous sexual abuse of a young child, the
trial court did not abuse its discretion by finding the
first witness to whom the child described the offense
to be the witness to whom the child described the time
element, in conjunction with describing the abusive
conduct, because that is when the child discussed
the “how, when and where” of the abuse. In Reyes v.
State, 274 S.W.3d 724 (Tex. App.–San Antonio 2008),
the court held that just providing an interviewer with
a general confirmation of sexual abuse, but providing
no specificity as the “how, when, where” does not
make that interviewer the proper outcry witness if the
complainant tells a later interviewer the details of the
abuse.
On the other hand, several courts of appeal have
rejected the position that how, when and where are
necessary to constitute a proper outcry statement.
Instead, they rely on “the well-established rule that, to
be a proper outcry statement the child’s statement must
describe the offense in some discernible manner and
must be more than an allusion to sexual abuse.” Brown
v. State, 189 S.W.3d 382, 386 (Tex. App.–Texarkana, pet.
ref ’d 2006); Sims v. State, 12 S.W.3d 499,500 (Tex. App.–
Dallas 1999, pet. ref ’d); Reed v. State, 974 S.W.2d 838,
841 (Tex. App.–San Antonio 1998, pet. ref ’d); Eldred v.
State, 431 S.W.3d 177, 181 (Tex. App.–Texarkana 2014);
Rosales v. State, 548 S.W. 3d 796, 806 (Tex. App.–Houston
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[14th Dist.] 2018). The Court of Criminal Appeals has
not resolved the apparent conflict as to which standard
should be applied.
Frequently, family members are viewed as having
received only general statements of abuse, and
subsequent statements to adults outside the family are
labeled the “outcry evidence.”
Illustration: In Castelan v. State, 54 S.W.3d 469
(Tex. App.–Corpus Christi 2001, no pet.), a child told
her grandmother that the defendant had “put his thing
in through the back.” The child later described the
offense to a school counselor. The appellate court ruled
that the school counselor was the proper outcry witness
because the earlier statement to the grandmother had
not communicated specific details of the abuse.
Illustration: In Rosales v. State, 548 S.W.3d 796,
807 (Tex. App.–Houston [14th Dist.] 2018), the court
held that a statement to Aunt Mary that the defendant
“touched her in the wrong way” was no more than a
general allusion that abuse had occurred.
Illustration: In Shaw v. State, 329 S.W.3d 645 (Tex.
App.–Houston [14th Dist.] 2010, pet. ref ’d), the child
victim’s mother was the first person, 18 years of age
or older, to whom the complainant made a statement
describing the offense; but the court found that the
complainant did not disclose sufficient details to her
mother to describe the alleged offense. The complainant
had told her mother that the defendant was the one
who got her pregnant. The court held that although
this statement might raise an inference of penetration,
it did not clearly describe the alleged offense that the
defendant penetrated the victim’s sexual organ (how
else could the defendant have impregnated her). The
court ruled the school principal was the outcry witness.
Illustration: In Reynolds v. State, 227 S.W.3d 355
(Tex. App.–Texarkana 2007, habeas corpus denied 2016
WL 5393852), the program director of a child advocacy
center qualified as an outcry witness regarding an offense
involving the genital area of a child complainant, as the
mother of the child did not testify that the complainant
told her about an offense involving the genital area.
Illustration: In Smith v. State, 131 S.W.3d 928
(Tex. App.–Tyler 2004), pet. ref ’d, the court properly
determined that an employee of a children’s advocacy
center, rather than the child’s mother or doctor, was
the proper outcry witness, even though the child made
statements both to his mother and the doctor before
talking to the advocacy center employee. The child’s
statements to the mother that the defendant had been
performing oral sex on him did not relay specific enough
details about the charged offense and the trial court
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could have reasonably determined that the statement
was nothing more than a general allusion that sex abuse
was occurring, and the record did not demonstrate that
the child told his doctor anything more than he told the
mother.
Illustration: In Monreal v. State, 2006 WL 220857
(Tex. App.–Houston [14th Dist.]), the trial court
properly determined that the victim’s mother, rather
than the defendant’s wife, was the proper outcry
witness, even though the four-year old victim made a
statement about the touching to the defendant’s wife
before making the statement to her mother, the record
was devoid of specific details of the statement made by
the victim to the defendant’s wife, the victim’s mother
was not present when the victim told the defendant’s
wife about the abuse, no testimony was heard at the
hearing from the defendant’s wife or the victim, and the
victim specifically told her mother that the defendant
had touched her private parts with his finger.
As these cases illustrate, the trial court has broad
discretion when deciding which of several witnesses is
the outcry witness. Generally, reviewing courts will not
disturb that decision absent clear abuse of discretion.
Guzman v. State, 591 S.W.3d 714 (Tex. App.–Houston
[1st Dist.] 2019); Martinez v. State, 178 S.W.3d 806, 810
(Tex. Crim. App. 2005); Reyes v. State, 274 S.W.3d 724
(Tex. App.–San Antonio 2008); Robinett v. State, supra;
Chapman v. State, 150 S.W.3d 809 (Tex. App.–Houston
[14th Dist.] 2004, pet., ref ’d 2005); Juarez v. State, 2016
Tex. App. LEXIS 3492, *13 (San Antonio 04/06/16).
However, in Brown v. State, 189 S.W.3d 382, 385-86,
(Tex. App.–Texarkana, 2006, pet. ref ’d), the conviction
was reversed because a counselor was not the proper
outcry witness where the child had previously told her
father of the offense in a discernable manner. A written
summary has been found to be insufficient where the
summary was deemed to have provided less information
that the indictment. Biggs v. State, 921 S.W.2d 282, 285
(Tex. App.–Houston [1st Dist.] 1995, pet. ref ’d 1996);
Gay v. State, 981 S.W.2d 864, 866 (Tex. App.–Houston
[1st Dist.] 1998); Davidson v. State, 80 S.W.2d 132. 136
(Tex. App.–Texarkana 2002.
It is not error to allow two different outcry
witnesses where the child describes different conduct
to each of them. Lopez v. State, 343 S.W.3d 137, 140
(Tex. Crim. App. 2011); Matthews v. State, 152 S.W.3d
723 (Tex. App.–Tyler 2004, no pet.); Alvarado v. State,
2016 WL 191935, *3 (Tex. App.-Houston [1st Dist.]).
However, an outcry statement is event-specific,
rather than person-specific. Ruedas v. State, 2015 WL
9584002, *4 (Tex. App.–Eastland). There may be two

outcry witnesses if they each testify about different
events, but there may be only one outcry witness as to
the victim’s statement about a single event. Guzman v.
State, 591 S.W.3d 713 (Tex. App.–Houston [1st Dist.]
2019); Eldred v. State, 431 S.W.3d 177, 181-182 (Tex.
App.–Texarkana 2014); Broderick v. State, 35 S.W.3d
67, 73 (Tex. App.–Texarkana 2000, pet. ref ’d); Reynolds
v. State, 227 S.W.3d 355, 368 (Tex. App.–Texarkana
2007); Hankey v. State, 231 S.W.3d 54, 57 (Tex. App.–
Texarkana 2007); Cervantes v. State, 2019 WL 6607003
(Tex. App.–Waco) (trial court acted within its discretion
in allowing both mother and grandmother to testify as
outcry witnesses to a minor child’s initial statements
describing the alleged conduct with the minor, in a
prosecution for indecency with a child by contact and
by exposure, despite the defendant’s contention that it
was error to allow multiple outcry witnesses; although
both witnesses described sexual contact, they described
different events; the grandmother’s testimony was
limited to describing a gesture made by the minor when
describing her interaction with the defendant and the
mother testified as to the statements the minor made
that the defendant made her touch his “thing” while
sitting on the couch.); Smith v. State, 459 S.W.3d 707
(Tex. App.–Texarkana 2015, pet. ref ’d) (complainant’s
mother was proper outcry witness who could testify to
her out-of-court outcry statements in aggravated sexual
assault prosecution, as there was nothing before the trial
court suggesting that the complainant had made eventspecific outcries to any person other than her mother);
Eldred v. State, 431 S.W.3d 177, 181-185 (Tex. App.–
Texarkana 2014), habeas granted 2015 WL 5076834,
pet. ref ’d, (hospital employee, rather than forensic
examiner, was the proper outcry witness concerning
two initial events of sexual abuse that occurred the
night before the victim’s hospital visit; medical record
contained several quotes attributed to victim concerning
abuse, which were entered by hospital employee prior
to when the victim met with the forensic examiner. It
is not error to admit more than one statement that the
child made to more than one outcry witness. Josey v.
State, 97 S.W.3d 687 (Tex. App.-Texarkana 2003) (if a
child victim first describes a different type of abuse to
a second outcry witness, the second witness may testify
about the different issue of abuse). In Zinger v. State,
899 S.W.2d 423 (Tex. App.–Austin 1995), rev’d on other
grounds, 932 S.W.2d 511 (Tex. Crim. App. 1996), it was
permissible to admit multiple statements the child made
over a three-day period, where they were all considered
part of the initial outcry.
The outcry witness must present the outcry
testimony in trial before the trier of fact. If the outcry
was elicited during a forensic interview with the child

complainant, the forensic interviewer may be the outcry
witness, but the outcry testimony may not be presented
by means of a recorded statement. Bays v. State, supra;
Dunn v. State, 125 S.W.3d 610 (Tex. App.–Texarkana
2003).
C. Reliability Hearing
Prior to admitting the outcry statement, the trial
judge must conduct a hearing outside the jury’s presence
to determine that the statement is reliable. In making
that determination the judge must consider the time,
content, and circumstances of the statement. Sanchez v.
State, 354 S.W.3d 476, 484-85 (Tex. Crim. App. 2011);
Duncan v. State, 95 S.W.3d 669 (Tex. App.–Houston
[1st Dist.] 2002, pet. ref ’d). The statute charges the trial
court with determining the reliability based on “the
time, content and circumstances of the statement. . .. [I]
t does not charge the trial court with determining the
reliability of the statement based on the credibility of
the outcry witness.” Sanchez v. State, supra at 487-88.
The statute does not require that the reliability hearing
be conducted prior to trial, only prior to the admission
of the outcry statement. Sanchez v. State, supra at 485
n.16; Smith v. State, 131 S.W.3d 928 (Tex. App.–Eastland
2004, pet. ref ’d). The complainant must either testify or
be available to testify at the hearing. Eldred v. State, 431
S.W.3d 177, 181 (Tex. App.–Texarkana 2014), habeas
granted 2015 WL 5076834, pet. ref ’d.
Admission of the evidence without a hearing is an
abuse of discretion but is subject to a harm analysis.
Moore v. State, 233 S.W.3d 32, 35-37 (Tex. App.–
Houston [1st Dist.] 2007). In order to preserve error,
the defendant must object to the trial court’s failure to
conduct a preliminary reliability hearing. Diaz v. State,
125 S.W.3d 739 (Tex. App.–Houston [1st Dist.] 2003,
pet. ref ’d). Even in the face of an objection, error in
failing to conduct a reliability hearing may be deemed
harmless. Adams v. State 2003 WL 21087716 (Tex.
App.–Austin 2003, no. pet).
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Bar of Texas, various local bar associations
and other professional organizations. In
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Justice Section of the State Bar of Texas in 2009-10, and President
of the Dallas Criminal Defense Lawyers Association in 1994-95. He
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Significant Decisions Report
KYL E T H E RR IA N

F

acebook is reading your
messages, so I cut and
pasted this entire SDR and sent it to
a friend. We’ll hit that algorithm and
bust loose eventually, Sig Heads! We
learn that the Confrontation Clause
is strong enough to keep sister Suzie,
brother John, Martin Luther, Phil,
and Don from coming in (because
they get in when you open the door.
Get it? Whatever.). In other news,
I’ve been considering lobbying
TCDLA to make some Significant
Decision T-Shirts, so send me your
ideas, you know they’ll sell!
TCDLA thanks the Court of
Criminal Appeals for graciously
administering a grant which
underwrites the majority of the
costs of our Significant Decisions
Report. We appreciate the Court’s
continued support of our efforts to
keep lawyers informed of significant
appellate court decisions from
Texas, the United States Court of
Appeals for the Fifth Circuit, and
the Supreme Court of the United
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States. However, the decision as
to which cases are reported lies
exclusively with our Significant
Decisions editor. Likewise, any
and all editorial comments are a
reflection of the editor’s view of the
case, and his alone.
Please do not rely solely on the
summaries set forth below. The
reader is advised to read the full text
of each opinion in addition to the
brief synopses provided.
This publication is intended as
a resource for the membership and
I welcome feedback, comments, or
suggestions: kyle@texasdefensefirm.
com (972) 369-0577.

United States Supreme Court
Hemphill v. New York,
595 U.S.---, No. 20-637 (2022)

Issue. Is the State permitted to
use testimonial hearsay excluded
under the Confrontation Clause
when a defendant “opens the door”
in a manner that requires correcting
a misleading impression?
Facts. During a street fight in
the Bronx someone fired a stray
9mm bullet and killed a 2-yearold child. Police identified an
initial suspect (Suspect 1) and a
witness (Witness). When police
first interviewed Witness, Witness
implicated Suspect 1 as the
shooter. Witness later recanted his
					
accusation and instead identified
Sincerely,
Defendant (Defendant / Hemphill)
as the shooter. Police did not
credit Witness’s recantation. They
searched Suspect 1’s apartment
and discovered a 9mm cartridge
and three .357 rounds. Three other
witnesses later identified Suspect

1 as the shooter. Abruptly during
their murder prosecution of Suspect
1, the State agreed to dismiss their
murder charge and allowed Suspect
1 to enter a time-served plea on
refiled charges for possessing a
.357 revolver. Five years after this
dismissal, the State arrested and
charged Defendant Hemphill for the
same murder. Defendant Hemphill’s
DNA had recently proven a match
with a sample taken from a blue
sweater found inside of Suspect 1’s
apartment. Other witnesses had
described the shooter as wearing a
similar blue shirt during the initial
investigation. Defendant Hemphill
defended himself at trial by blaming
Suspect 1. In opening, counsel
explained to the jury that officers
discovered 9mm ammunition in
Suspect 1’s apartment hours after
the shooting. The State convinced
the trial court that counsel’s
statement was misleading because
it omitted the fact that .357 rounds
were also discovered and because
Suspect 1 ultimately pleaded guilty
to possessing a .357 revolver. Based
on New York case law, the trial court
found that counsel had “opened the
door” to the State’s use of evidence
otherwise inadmissible under the
Confrontation Clause. The trial
court permitted the State to publish
to the jury portions of the transcript
from Suspect 1’s plea hearing.
Holding. No. Crawford v.
Washington, 541 U.S. 36 (2004),
rejected the notion that the State
may overcome a confrontation
challenge with sufficiently reliable
hearsay evidence meeting a
known hearsay exception. The
founders intended to prohibit
the “civil-law mode of criminal
procedure” and the use of “ex parte
examinations against the accused.”
Exceptions to the requirement of
confrontation are only those known

and established at the time of its
founding. New York State’s “opening
the door rule” was not an exception
to the right of confrontation at
common law. The State contends
that the “opening the door rule”
is a mere procedural rule akin to
the requirement of an objection.
However, in its implementation,
“it is a substantive principle of
evidence that dictates what material
is relevant and admissible in a case.”
The purported exception requires
the trial court to evaluate the
entirety of evidence and arguments
and determine whether admission
is justified in order to correct a
“misleading impression.” This
practice is contrary to Crawford’s
strong rejection of procedures
allowing trial judges to make
determinations whether hearsay
evidence is sufficiently reliable in
the face of a Confrontation Clause
objection. “The Clause commands,
not that evidence be reliable, but
that reliability be assessed in a
particular manner: by testing in
the crucible of cross-examination.”
The right to Confrontation is
a guarantee the same as Fifth
Amendment’s prohibition against
compelled testimony. A court
would be no more justified in
admitting a coerced confession to
rebut a defendant’s testimony than
it would be in admitting testimonial
hearsay. The State’s recourse when it
believes a defendant is misleading
a jury in a manner that can only
be cured through evidence made
inadmissible by the Confrontation
Clause is to raise a Rule 403
objection.
Concurring (Alito, J.). A
defendant’s conduct in a criminal
prosecution may result in an implied
waiver of confrontation. Some
examples of this include a failure to
object or certain disorderly conduct

which results in the defendant’s
removal from the courtroom.
The rule of optional completeness
should be another exception. When
a defendant introduces part of a
declarant’s testimonial hearsay,
the State should be permitted to
introduce the rest for context.
Dissenting (Thomas, J.). The
Defendant did not raise a Sixth
Amendment claim in the New
York appellate courts and has not
preserved error.
Comment. “Counsel opened
the door” is about as popular as
saying “not offered for the truth”
when prosecutors identify a piece
of inadmissible evidence falling
into well-known category of
evidentiary admissibility: I-get-touse-this-because-defense-counselis-too-effective. I think this case
has significant implications, but not
necessarily in curtailing rampant use
of testimonial hearsay by the State.
Instead, I think the impact here
is that criminal defense attorneys
will be a little less shy about raising
certain defenses for fear of the
evidentiary consequences.
Fifth Circuit
United States v. Meals,
21 F. 4th 903 (5th Cir. 2021)
Issue. Facebook is reading
your messages. When they discover
evidence of child exploitation and
are compelled by statute to forward
that evidence to the government,
have they become a state actor
for purposes of the Fourth
Amendment?
Facts.
Defendant
was
sexting with a fifteen-year-old on
Facebook Messenger. Facebook was
monitoring these communications
and forwarded a tip to the National
Center for Missing and Exploited
Children (NCMEC). NCMEC
forwarded the tip to local law
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enforcement. Local law enforcement
obtained warrants for defendant’s
electronic devices and found naked
pictures of the fifteen-year-old.
Defendant moved to suppress under
a theory that Facebook and NCMEC
acted as government agents when
they searched and obtained
messages in which the defendant
had a legitimate expectation of
privacy. The district court denied
defendant’s motion to suppress and
sentenced the defendant to 50 years
imprisonment.
Holding. No. Under the private
search doctrine the government
may obtain and use evidence
acquired by a non-governmental
entity, notwithstanding a person’s
expectation of privacy. There are
two exceptions to the private search
doctrine: (1) the “private actor” is
acting as an agent for the government,
and (2) if the government, without
a warrant, exceeds the scope of
the private actor’s original search.
The defendant relies on 18 USC §
2258A(a) which requires internet
companies to report all instances
of child exploitation to NCMEC.
Defendant’s argument is that
congress has co-opted internet
companies for law enforcement
purposes.
But
“[s]ection
§
2258A(a) mandates reporting child
exploitation on internet platforms
to NCMEC, but it neither compels
nor coercively encourages internet
companies to search actively for
such evidence.” The defendant
cites the split in authorities on
the appropriate factor-test for
determining when a private actor
becomes a governmental actor and
argues that he should prevail under
the First Circuit’s test. This court
declines to use any factor-test.
Comment. Facebook, if you’re
listening, please send me more
videos of talking dogs. I’ll tell you all
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if this worked in Vol. XXXVII No. 3.
Texas Court of Criminal Appeals
Witcher v. State,
No. PD-0034-21
(Tex. Crim. App. 2022)
Issue. The offense of continuous
sexual abuse of a young child
requires two or more instances
of sexual abuse occurring over a
period of 30 or more days. When
the State questions witnesses about
the first instance of sexual abuse
using words such as “give or take”
or “about,” has the State required
the jury to speculate such that the
verdict is not supported by sufficient
evidence?
Facts. Defendant sexually
assaulted a young child more than
once. The last instance of sexual
assault occurred on July 26, 2018.
The first instance occurred around
the time the victim’s brother went
to jail, which was on June 10,
2018, “give or take.” The court of
appeals reversed, finding the date
the victim’s brother went to jail was
too uncertain and speculative. This
conclusion was based in part on
the fact that the prosecutor phrased
all questions about the relevant
date of the first instance of sexual
assault using the words “at some
point,” “around,” “about,” “maybe,”
and “give or take.” It was also based
on the fact that the testimony did
not establish how quickly after the
victim’s brother went to jail that
the abuse began. “When” someone
went to jail could refer to the
moment that person went to jail
or the time period of that person’s
incarceration.
Holding. No. “A jury is
permitted to draw reasonable
inferences from the evidence but
may not come to conclusions based
on mere speculation.” The court of

appeals’ interpretation of the phrase
“when he went to jail” as potentially
meaning something other than the
exact moment that person went to
jail was in error. If someone meant
to refer to a general period someone
was in jail, they would have said
“when he was in jail.” The court
of appeals’ finding that words like
“around” or “give or take” created
too much wiggle room on the
relevant date of the first instance of
abuse was also in error. “Around” or
“give or take” means only a few days.
Given the date of incarceration and
the date of the last incident, the date
of the last incident of sexual assault,
the State created a 46-day window
for continuous sexual assault when
the statute requires two or more
incidents occurring more than 30
days apart. Nothing in the testimony
lends itself to the conclusion that
the generalities used in questioning
meant that the first incident of
abuse could have actually occurred
16 days after June 10, 2020.
Dissent
(Keel,
J.)
The
testimony about the beginning date
was equivocal and the jury had to
speculate about the meaning of
testimony.
Comment. “I invoked my
right to counsel when officers
tried to question me, give or take.”
“I maybe revoked my consent to
search around the time officers
discovered the contraband.” Same
interpretation in these scenarios?
Probably not a fair analogy.
State v. Garcia,
No. PD-0183-21
(Tex. Crim. App. 2022)
Issue. Can the State appeal
from an order granting relief in a
misdemeanor post-conviction writ
of habeas corpus?
Facts. Defendant pled guilty to
two misdemeanor offenses. After

immigration authorities notified
defendant that his convictions
subjected him to deportation, he
filed writs of habeas corpus in the
misdemeanor court. The trial court
found his pleas were involuntary due
to ineffective assistance of counsel
who failed to advise defendant of
his immigration consequences.
The State appealed the trial court’s
orders granting relief. The court of
appeals dismissed the appeal for
lack of jurisdiction, holding that
the State had no ability to appeal
relief granted in a misdemeanor
post-conviction writ of habeas
corpus. More specifically, the
court of appeals explained that the
State could not appeal an order
“discharging” a defendant from
custody on his writ of habeas
corpus.
Holding. Yes. “We have
previously held that the State can
appeal an order granting habeas
corpus relief when the order
functionally creates one of the
appealable scenarios that Article
44.01 specifically enumerates.”
Granting of habeas relief is the
functional equivalent of granting
a new trial—a ground recognized
in Article 44.01. Previous cases
holding that the State cannot appeal
from a judgment “discharging” a
defendant are cases that “pre-dated
the legislative creation of the State’s
right to appeal in criminal cases.”
Rubio v. State,
No. PD-0234-20
(Tex. Crim. App. 2022)
Issue. If all of the following
happen within the 30-day period
for the granting of a new trial, does
the trial court continue to have
jurisdiction to grant a motion for
new trial: motion for new trial filed,
motion for new trial denied, leave of

court granted to amend motion for
new trial, amended motion for new
trial filed?
Facts. A jury convicted the
defendant of capital murder and
the trial court automatically
sentenced him to life without
parole. Defendant’s attorney filed
a motion for new trial for the
purpose of giving the court reporter
more time to prepare the record. It
recited boilerplate language: “the
verdict was contrary to the law and
evidence.” The trial court promptly
overruled this motion. New counsel
was retained and filed a substantive
motion for new trial with exhibits.
The trial court heard and denied
the motion on the merits. “In order
to determine what arguments and
evidence could be considered as part
of the record on appeal to resolve
this claim, the court of appeals
examined whether Appellant’s
amended motion for new trial was
timely.” The court of appeals found
that the second motion—filed after
denial of the first—was untimely.
The court of appeals therefore
declined to consider the evidence
of ineffective assistance of counsel
produced by defendant during the
hearing at which the trial court
denied defendant’s second motion.
Holding. Yes. Texas Rule of
Appellate Procedure 21.4 provides
that a motion for new trial must be
filed within 30 days of judgment
and sentence and that “[w]ithin 30
days after the date when the trial
court imposes or suspends sentence
in open court but before the court
overrules any preceding motion for
new trial, a defendant may, without
leave of court, file one or more
amended motions for new trial.”
From this rule and prior opinions
four distinct rules flow: (1) a motion
for new trial must be filed within 30

days, (2) a trial court may rescind
an order granting or denying a
motion for new trial at any time,
(3) A defendant may not amend his
motion for new trial outside of the
30-day period, even with leave of
court, (4) but if the state does not
object to #3, the court can consider
a motion so-amended. Now a fifth
rule: if the trial court overrules a
motion for new trial and a defendant
amends and obtains leave of court
within the initial 30 days for filing a
motion for new trial, the trial court
retains jurisdiction to consider the
amended motion.
Dissent (Keller, P.J.).
Comment. It irks me to see
prosecutors argue jurisdictional
bars and technicalities in substantive
motions for new trial which
attempt to raise grounds for new
trial which are commonly brought
in habeas corpus proceedings.
Courts don’t appoint counsel in
habeas proceedings often and even
when they do, most take years to
resolve (years after direct appeals
are exhausted). When I see a youdidn’t-dot-the-i-and-cross-the-t
argument against a motion for new
trial, what I really see is a prosecutor
saying “let’s use the system against
the defendant—we can probably
prevent him from having the merits
of an argument ever heard because
he might not be able to afford a
habeas lawyer.” Maybe that’s not
what they mean to do, but they
should know the implications of
what they are doing.
Pugh v. State,
No. PD-1053-19
(Tex. Crim. App. 2022)
Issue. “Must a trial court
suppress a demonstrative computer
animation illustrating otherwise
reliable expert testimony purely
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because it potentially involves some
depiction of human behavior?
Facts. A jury convicted
defendant of murder. Defendant
intentionally ran the victim over
with his car. Investigators took
detailed measurements from the
scene and collected what proved to
be the victim’s DNA located on the
outside of defendant’s truck. Using
measurements from the scene,
physical evidence such as tire tracks
and the body’s location, and the
medical examiner report, the State
used an expert to create an animation
which depicted the consensus of
what the State’s experts believed
happened. Defendant objected to
the demonstrative exhibit claiming
that it portrays subjective belief of
what occurred, that nobody knows
what the victim was doing before
he was struck, and that the unfair
prejudice substantially outweighs
the probative value.
Holding.
An
animation
is just thousands of individual
diagrams. Computer animations
are “not fundamentally different
from any other form of
demonstrative evidence.” They
must be authenticated, relevant
and have probative value that is
not substantially outweighed by
unfair prejudice. A demonstrative
is authenticated when it fairly
and accurately depicts an expert’s
opinion. A demonstrative exhibit
is relevant if it is helpful to
understanding the expert’s opinion.
The prejudice versus probative
value test should take into account
“inaccuracies, variations of scale,
and distortions of perspective against
the degree to which the judge thinks
that the item will assist the trier of
fact in understanding a witness’s
testimony.” The inflammatory
nature of the animation plays a role,
too. A demonstrative can be too
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gruesome or evoke an improper
emotional response from the jury.
Speculative depictions and factual
inaccuracies are also considered
under the Rule 403 lens. Here, the
expert testified that the animation
was a fair and accurate depiction
of his opinion (and the jury was
instructed the same). Here, the
animation was relevant because it
helped the jury understand what
happened according to the expert.
Finally, the probative value was not
substantially outweighed by unfair
prejudices. The animation was
underwhelming in how it depicted
the human body as “only marginally
more detailed than a stick figure.”
The animation did not attempt to
recreate injures, it did not contain
gore, it did not attempt to evoke an
emotional response by doing things
such as setting it to the music of
Celine Dion or Enya. See Salazar v.
State, 90 S.W.3d 330, 338-39 (Tex.
Crim. App. 2002)(yes there was a
case about the prejudicial nature of
Celine Dion and Enya music). The
fact that the defendant disputed
where the victim was and what the
victim was doing is not pertinent to
the consideration. There is no per se
prohibition against the depiction of
human behavior in demonstrative
exhibits, but if there were, the instant
animation would not be in violation.
The instant animation depicted the
victim as a rigid motionless almost
mannequin-esque figure.
Concurrence (Walker, J.).
Computer animations are quite
persuasive. When defense learns
that the State is going to sponsor a
computer animation the defense
should do the same thing. If the
county does not want to fund a
defense animation, that should
weigh heavily in favor of the
defendant in the Rule 403 balancing
analysis.

Comment. Here’s a fun trick:
contact the person who created
the animation and ask him to show
the human figure charging at the
defendant menacingly (if that’s
the theory). You’ll either get your
version of the animation in front of
the jury or you’ll get to rail on the
bias of the animator who refused to
do it.
Ex parte Mathews,
No. WR-91, 731-01
(Tex. Crim. App. 2022)
Issue. Does the inference
of falsity applicable in cases of a
governmental agent engaging in a
pattern of misconduct relating to
evidence apply to “cases involving
a police officer with a demonstrated
pattern of misconduct in drugrelated cases.”
Facts. Defendant was arrested
by a police officer with a pattern of
misconduct in drug-related cases
which included lying in government
records, lying in sworn testimony,
and lying in a search warrant
affidavit. Defendant pled guilty.
Holding. Yes. In Coty the Court
of Criminal Appeals addressed a
forensic lab analyst who routinely
falsified lab results. It held that
it would overturn a conviction
without proof that the lab analyst
actually falsified the records in
a particular case, so long as a
defendant can establish a pattern
of misconduct. This rule was based,
in part, on the egregiousness of
conduct and the onerous burden it
would place on criminal defendants
to have to prove particularized
misconduct. A defendant’s burden
under Coty is to demonstrate: (1)
the technician was a state actor, (2)
multiple instances of intentional
misconduct, (3) the technician
worked on the defendant’s case, (4)
the misconduct in other cases is
the type that would affect evidence,

and (5) the technician handled and
processed evidence in defendant’s
case around the same period as the
misconduct. “We now conclude
that the same considerations that
drove the Court’s decision in Coty
apply with as much force to cases
involving police officers who display
a pattern of mendacity in obtaining
drug arrests and convictions as it
does for cases involving laboratory
technicians
who
routinely
falsify forensic test results and
documentation.”
Comment.
I
read
this
sentence—”We filed and set this
cause to address whether the
requirements for the inference of
falsity this court adopted in Coty
should apply in cases involving a
police officer with a demonstrated
pattern of misconduct in drugrelated cases”—and thought “oh
no, what are they about to do?” The
right thing, that’s what!
1st District Houston
The First District Court of
Appeals in Houston did not hand
down any significant or published
opinions since the last Significant
Decisions Report.
2nd District Fort Worth
Turner v. State,
No. 02-21-00058-CR
(Tex. App.—Fort Worth, 2021)
Issue. The Code of Criminal
Procedure used to allow a trial
court to assess “reparations” in a
judgment revoking probation. This
provision had been interpreted to
grant authority to a trial court to
assess unpaid probation fees. When
the legislature deletes the word
“reparations” from the operative
statute, can a trial court continue
to require the payment of unpaid
probation fees as reparations?
Facts. Defendant was on

deferred adjudication probation. The
trial court revoked that probation
and sentenced the defendant to four
years imprisonment. The trial court
imposed $910 in “reparations”
for unpaid probation fees, to be
paid from defendant’s inmate
commissary while imprisoned.
Defendant appealed the trial court’s
reparations order arguing that
the Court of Criminal Appeals
has never defined probation fees
as reparations and the legislature
removed the term “reparations”
from operative statute permitting
the assessment of fees upon
revocation.
Holding. Yes. We just won’t
call them reparations anymore.
Article 42.03 § 2(b) used to say:
“in all revocations of a suspension
of the imposition of a sentence the
judge shall enter the restitution
or reparation due and owing on
the date of the revocation.” Now
it doesn’t say that. The legislature
removed the word “reparations”
in 2017. The legislature expressly
indicated that this amendment was a
“nonsubstantive” change to the law.
According to the Second Court of
Appeals, their precedent only sort-of
relied on the term “reparation” to
uphold the assessment of unpaid
probation fees. But the Second
Court also sort-of didn’t rely on the
term “reparation.” One of the cases
cited by one of the other cases relied
upon by Second Court once called
probation fees “administrative” or
“other fees.” The legislature allows
the assessment of probation fees
under 42A of the Code of Criminal
Procedure. “[W]e believe that
Article 42A.652(a) provides [other
authority to assess probation fees],”
and “[w]e see no reason to abandon
our long-standing precedential
holdings.”
Comment. One way around

precedent is to pretend it isn’t
precedent.
none of our prior cases
have directly addressed the
significance, if any, of the
2017 deletion of the word
“reparation” from Article 42.03,
§ 2(b) of the Code of Criminal
Procedure, upon which some
of our opinions have purported
to rely, at least partially. See,
e.g., Taylor v. State, No. 02-1500425-CR, 2016 WL 3159156,
at *4 (Tex. App.––Fort Worth
June 2, 2016, pet. ref ’d)
(mem. op., not designated for
publication); Tucker v. State,
Nos. 02-15-00265-CR, 02-1500266-CR, 2016 WL 742087, at
*2 (Tex. App.—Fort Worth Feb.
25, 2016, pet. ref ’d) (mem. op.,
not designated for publication);
Brown v. State, No. 2-08-063CR, 2009 WL 1905231, at *2
(Tex. App.––Fort Worth July
2, 2009, no pet.) (per curiam)
(mem. op., not designated for
publication); see also Kitchen
v. State, 594 S.W.3d 429, 431–
32 (Tex. App.––Fort Worth
2019, pet. ref ’d) (op. on reh’g en
banc) (citing Tucker without
citing Article 42.03, § 2(b));
Hongpathoum v. State, 578
S.W.3d 213, 216 (Tex. App.––
Fort Worth2019, no pet.)
(same); Zamarripa v. State, 506
S.W.3d 715, 716 & n.2 (Tex.
App.––Fort Worth 2016, pet.
ref ’d) (same).
I read the cases. They don’t
“purport” anything. See PURPORT,
Black’s Law Dictionary (11th ed.
2019)(“to profess or claim, esp.
falsely; to seem to be”). The abovestring-cited cases actually say that
probation fees can be assessed
upon revocation for the sole reason
that probation fees are reparations.
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But prest-o change-o, now they’re
not. Not that I agree, but I think
I prefer Judge Yeary’s method to
overcoming stare decisis, call it
“dead weight” and don’t hesitate to
overrule “on account of the courtmade doctrine of stare decisis . . .”
Ex parte Thomas, 623 S.W.3d 370,
384 (Yeary, J. concurring).
3rd District Austin
State v. Guilbault,
No. 03-20-00110-CR
(Tex. App.—Austin, 2021).
Issue. (1) Can a trial court
grant a new trial because of its own
opinion regarding a key witness’s
credibility? (2) Can a trial court
grant a new trial in a DWI case when
an officer leaves a false impression
by his evasiveness to questions
exposing limitations on NHTSA’s
field sobriety testing procedures?
Facts. A jury convicted
the defendant of driving while
intoxicated. During his crossexamination of the arresting officer,
counsel asked questions to test the
officer’s proficiency in NHTSA’s
standardized field sobriety tests
and the Transportation Code.
Specifically, counsel asked about: (1)
limitations of the HGN test exposed
by a 2007 study cited in the NHTSA
manual, and (2) the officer’s own
traffic infractions he committed
while operating his squad vehicle
in a non-emergency situation. The
officer’s testimony demonstrated
that he was not familiar with the
2007 study, nor his obligation to
follow traffic laws when operating
his vehicle for a non-emergency
reason. Defendant moved for a
new trial citing: “disingenuous
testimony” of the arresting officer
and the State’s failure “to correct
false and/or misleading testimony.”
The trial court found that the
officer’s testimony was unduly
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evasive and presented serious
credibility concerns when he was
unaware he had to follow traffic
laws in non-emergency situations.
The trial court granted defendant’s
motion for new trial.
Holding. (1) No. A trial court
may not grant a new trial because
it found a witness not credible.
“Whether a witness is credible is a
fact question that goes to the weight
of the witness’s testimony . . . [and]
the jury is the exclusive judge of the
facts, credibility of the witness, and
weight to be given to the testimony.”
(2) Maybe, but harmless here. Even if
the officer’s evasive testimony about
the limitations of HGN testing was
“false and/or misleading testimony
[that] the State failed to correct,”
the defendant failed to show how
this trial error was anything more
than harmless error. The arresting
officer provided numerous bases
for his belief that the defendant was
intoxicated, and the State produced
evidence of a 0.087 BAC.
4th District San Antonio
Ex parte Ramirez-Hernandez,
No. 04-21-00340
(Tex. App.—San Antonio, Jan. 26, 2022)
Issue. A defendant showed
he could not afford his $1 million
bond; some of the evidence he
presented weighed in favor of
reduction; some of the evidence
he presented weighed in favor of
maintaining a high bond. Under
these circumstances does a trial
court abuse its discretion to deny a
request to reduce bond?
Facts. Defendant was arrested
on three counts of aggravated
sexual assault of his step-daughter.
His bonds were set at a cumulative
amount of $1 million. Defendant
filed a writ of habeas corpus
challenging the bond amount and
seeking reduction. At the hearing

defendant presented a probable
cause affidavit, three witnesses, and
a letter of support from his employer.
All of the witnesses spoke to the
defendant’s good character. Two
of the witnesses offered testimony
controverting
the
allegations
and explaining the complainant’s
incentive to lie. Defendant’s siter
testified that the most the family
has been able to accumulate for bail
is $5,000-$7,000. The State offered
no evidence. The trial court denied
defendant’s request to reduce bail.
Holding. Yes. “[C]ase law is of
relatively little value in addressing the
ultimate question of the appropriate
amount of bail in a particular case
because appellate decisions on bail
matters are often brief and avoid
extended discussions, and because
the cases are so individualized that
generalization from results reached
in others is difficult.” Citing Ex parte
Beard, 92 S.W.3d 566, 571 (Tex.
App.—Austin, 2002).
The court must consider how
actual evidence admitted into
evidence affects the weighing of bail
factors. Statutory factors include:
(1) securing attendance at trial, (2)
not an instrument of oppression, (3)
nature and circumstance of offense,
(4) ability to make bail, (5) safety
of victim and community. Case
law factors include: (1) nature of
offense and possible sentence, (2)
ties to community, (3) length of
residency, (4) employment history,
(5) criminal history, (6) other bond
amounts and past compliance, and
(7) aggravating factors in the case.
Here some factors weighed in favor
of a high bond amount and others
weighed in favor of a lower bond
amount.
The Fourth Court of Appeals
considered five other pretrial bail
appeals involving sexual assault of
a minor. Several of them involved a

nuanced consideration of the abovelisted factors. In those where bond
was set at unattainable levels, they
were upheld only when there was
a showing of serious risk of flight,
continued violations of the law, or
inappropriate post-release contact
with victims.
Comment. A pretrial writ
of habeas corpus reviewed and
disposed of by an appellate court
within 5 months of filing notice
of appeal! San Antonio is doing
something right. Other COAs
should take notice. Here is a
snippet you don’t see often: “Bail is
oppressive when the record indicates
the trial court set the bail amount
for the express purpose of forcing
a defendant to remain incarcerated
pending trial or appeal.”
5th District Dallas
Shuler v. State,
No. 05-20-00386-CR
(Tex. App.—Dallas, Jan. 11, 2022)
Issue. Does anyone pay
attention to what trial courts assess
as fines, fees, and costs?
Facts. The facts are not
particularly important here. See
below for how the court (frankly
how Kathleen Walsh of the Dallas
PD’s office) picks apart all of these
costs and fees.
Holding. Yes. The trial court
assessed a $1,500 fine which it did not
pronounce during the defendant’s
plea colloquy. “A fine is punitive in
nature and intended to be part of
a defendant’s sentence; therefore,
it must be orally pronounced.” The
fine is deleted.
The
legislature
amended
Texas Local Government Code
134.101(b) to require the payment
of new types of court costs: a clerk’s
fee, a county records management
fee, a courthouse security fee, a

technology fee, and a specialty court
fee. The Statute became effective in
2020—after defendant’s offense date.
The assessment of these fees were in
error and are therefore deleted.
Former statutes provide for
the collection of child abuse
prevention and DNA testing fees
from defendants convicted or
placed on deferred adjudication
for child pornography. A new
statute reclassified the child
abuse prevention fee as a fine and
deleted the DNA testing costs. The
text of the new law provides that
the law in effect at the time of a
defendant’s offense shall determine
the assessment of appropriate fees.
Texas Government Code § 51.608
provides a catchall provision which
would seem to supersede the express
language of the newly adopted
legislation: “a court cost imposed
on the defendant in a criminal
proceeding must be the amount
established under the law in effect on
the date the defendant is convicted
of the offense.” But, because of the
savings provision of the new law
indicating the defendant shall pay
the costs in effect on the date of his
offense, the “law in effect on the
date the defendant is convicted” is
a law that requires the payment of
fees under the old statute.
A former statute authorizes
a time payment fee of $25 for a
defendant who does not pay the
balance of fines and fees within 31
days of sentencing. When a case is
on appeal, the assessment of this fee
is premature. The 31 days begins
counting from the date a mandate
is issued.
The court doubled all of the
defendant’s costs on account
of his being placed on deferred
adjudication in two cases. Texas
Code of Criminal Procedure article
102.073(a) prohibits a court from

assessing a cost or fee against a
defendant more than once in cases
that are tried in a single criminal
action.
The trial court assessed a $185
consolidated felony conviction
fee. The Legislature increased the
consolidated felony conviction
fee from $133 to $185 with an
effective date of 2020. This postdated defendant’s offense date.
The consolidated fee is therefore
reduced to $133.
Comment. This case is kind of
like being stuck behind someone in
line at the grocery store with mad
coupons. You kind of feel like you’re
taking a beating standing in line.
But also . . . super interested in how
much they’re going to save.
6th District Texarkana
The Sixth District Court of
Appeals in Texarkana did not hand
down any significant or published
opinions since the last Significant
Decisions Report.
7th District Amarillo
The Seventh District Court of
Appeals in Amarillo did not hand
down any significant or published
opinions since the last Significant
Decisions Report.
8th District El Paso
The Eighth District Court of
Appeals in El Paso did not hand
down any significant or published
opinions since the last Significant
Decisions Report.
9th District Beaumont
The Ninth District Court of
Appeals in Beaumont did not hand
down any significant or published
opinions since the last Significant
Decisions Report.
10th District Waco
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The Tenth District Court of
Appeals in Waco did not hand
down any significant or published
opinions since the last Significant
Decisions Report.
11th District Eastland
The Eleventh District Court of
Appeals in Eastland did not hand
down any significant or published
opinions since the last Significant
Decisions Report.
12th District Tyler
The Twelfth District Court
of Appeals in Tyler did not hand
down any significant or published
opinions since the last Significant
Decisions Report.
13th District
Corpus Christi/Edinburg
The Thirteenth District Court
of Appeals in Corpus Christi /
Edinburg did not hand down any
significant or published opinions
since the last Significant Decisions
Report.
14th District Houston
Hall v. State,
No. 14-19-00902-CR
(Tex. App.—Houston [14th Dist.],
Jan 20, 2022)
Issue. Is a sitting trial judge who
is friends with a criminal-defensel aw ye r- v i c t i m an appropr i ate
rebuttal witness if he has familiarity
with the low crime rate in the area
where the victim was murdered,
and the defendant has raised a
self-defense which incorporates
evidence the high crime rate in the
area?
Facts. Defendant was a person
with a handicap parking placard and
a concealed carry permit. The victim
was a person with neither. When
the defendant saw that the victim
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had parked in a handicap parking
spot, defendant decided to right this
wrong by instigating an altercation.
According to the defendant, the
two exchanged punches. When
the victim got “really mad” and
clenched his fists in an “aggressive
stance” the defendant pulled out his
concealed handgun and shot him
in the chest. He then calmly called
and flagged down police officers
and paramedics. Officers did not see
any indicators that the defendant
had been in the type of physical
altercation the defendant described.
At trial, officers testified to the lack
of any physical indicia of a serious
altercation at the scene; a medical
expert testified that the defendant’s
handicap was not serious enough to
be fatally exacerbated by a fist fight;
and the victim’s son testified that
the victim was a peaceful criminal
defense lawyer who had avoided
serious physical altercations with
violent people for the duration
of his career. Defendant put on
evidence of the victim’s young age
and physical fitness and compared
them to his own old age and
ailments. Defendant also elicited
through cross-examination of an
arresting officer that the area of the
offense was prone to gang violence.
The trial court permitted the State
to call in rebuttal County Criminal
Court at Law Judge Raul Rodriguez
who was a friend of the victim and
familiar with the area in which
defendant murdered the victim.
Judge Rodriguez testified that he
had both maintained a practice
and lived in the area of the murder
and in his opinion “it is no more
dangerous than any other area of
Houston” and personally never felt
the need to carry a gun to protect
himself.
Holding. Maybe not. Harmless

here. Defendant’s argument that
the State had no legitimate need for
Judge Rodriguez’s rebuttal testimony
is unpersuasive. Defendant
essentially argues that the State
cannot rebut their own witness’s
testimony—here the testimony
of their officer who admitted the
murder occurred in a high crime
area. But cross-examination
testimony offers shaky support for
this argument. Moreover, Judge
Rodriguez appeared to be more
familiar with the relevant area and
community. The combination of
Judge Rodriguez’s status as a sitting
judge and as a friend of the victim
did not convert his testimony
from that of a fact witness to that
of a witness whose testimony was
presented for the mere purpose of
improperly influencing the jury.
Judge Rodriguez’s relationship with
the victim was not a focal point
of testimony or the State’s closing.
“Even assuming the admission of
this portion of the judge’s testimony
was erroneous, we conclude any
error is harmless.”
Concurrence (Hassan, J.). It
was an abuse of discretion to allow
a trial judge to testify as a quasiexpert, but the defendant did not
specifically object to the witness
identifying himself as a judge.
Comment. The Fourteenth
Court cites a very good case on
the appropriateness of judicial
testimony and the potential for
improperly influencing a jury by
the prestige of office. Joachim v.
Chambers, 815 S.W.2d 234 (Tex.
1991).
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